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EXTRACT  FROM  RULES 

Rule  la.  Books  and  other  legal  material  may  be  borrowed  from 
the  San  Francisco  Law  Library  for  use  within  the  City  and  County 
of  San  Francisco,  for  the  periods  of  time  and  on  the  conditions  here- 
inafter provided,  by  the  judges  of  all  courts  situated  within  the  City 
and  County,  by  iSIunicipal,  State  and  Federal  officers,  and  any 
member  of  the  State  Bar  in  good  standing  and  practicing  law  in  the 
City  and  County  of  San  Francisco.  Each  book  or  other  item  so 
borrowed  shall  be  returned  within  five  days  or  such  shorter  period  as 
the  Librarian  shall  require  for  books  of  special  character,  including 
books  constantly  in  use,  or  of  unusual  vah.e.  The  Librarian  may,  in 
his  discretion,  grant  such  renewals  and  extensions  of  time  for  the 
return  of  books  as  he  may  deem  proper  under  the  particular  circum- 
stances and  to  the  best  interests  of  the  Library  and  its  patrons.  Books 
shall  not  be  borrowed  or  withdrawn  from  the  Library  by  the  general 
public  or  by  law  students  except  in  unusual  cases  of  extenuating 
circumstances  and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn 
from  the  Library  by  anyone  for  any  purpose  without  first  giving 
written  receipt  in  such  form  as  shall  be  prescribed  and  furnished  for 
the  purpose,  failure  of  which  shall  be  ground  for  suspension  or  denial 
of  the  privilege  of  the  Library. 

Rule  5a.  No  book  or  other  material  in  the  Library  shall  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured,  and  any  person  violating  this  provision  shall  be 
liable  for  a  sum  not  exceeding  treble  the  cost  of  replacement  of  the 
book  or  other  material  so  treated  and  may  be  denied  the  further 
privilege  of  the  Library. 
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OPINION 

[Clerk's  note]:  The  Opinion  of  Judge  Yankwich, 
filed  April  26,  1951,  is  not  reprinted  here  in  the  in- 
terest of  economy.  It  is  reported  in  97  F.  Supp. 
360. 


In  the  United  States  District  Court,  Southern 
District  of  California,  Central  Division 

No.  12260-Y 

SECURITY-FIRST  NATIONAL  BANK  OF  LOS 
ANGELES,  a  National  Banking  Association, 

Plaintiff, 

vs. 

REPUBLIC    PICTURES     CORPORATION,     a 

Corporation, 

Defendant. 

AGREED  STATEMENT  ON  APPEAL  PURSU- 
ANT TO  RULE  76  OF  THE  RULES  OF 
CIVIL  PROCEDURE 

The  parties  hereto  hereby  stipulate  and  agree  that 
the  facts  in  the  above-captioned  case  are  as  follows 
and  this  agreed  statement  is  hereby  submitted  in 
lieu  of  reporters'  and  clerks'  transcript  herein. 

The  above-captioned  action  was  begun  by  plain- 
tiff's filing  of  its  complaint  herein  in  the  United 
States  District  Court  for  the  Southern  District  of 
California,  Central  Division,  on  September  7,  1950. 
Answer  thereto  was  filed  by  defendant.   Republic 
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Pictures  Corporation,  on  October  18,  1950.  Cause 
came  on  for  trial  on  March  30,  1951,  at  which  time 
the  following  facts  were  found  to  exist: 

1.  On  September  26,  1944,  defendant  and  one 
William  Rowland,  entered  into  an  agreement  in 
writing  under  the  terms  of  which  said  Rowland 
agreed  to  produce  a  motion  picture  photoplay  en- 
titled, "A  [2*]  Song  For  Miss  Julie,"  and  further 
agreed  that  defendant  should  distribute  the  same. 
On  October  2,  1944,  said  agreement  was  assigned 
by  said  Rowland,  with  the  consent  of  defendant, 
to  Pre-Em  Pictures,  Inc.,  a  corporation.  On  Octo- 
ber 2,  1944,  Pre-Em  Pictures,  Inc.,  made,  executed, 
and  delivered  to  plaintiff  a  mortgage  of  chattels, 
including  the  copyright  of  said  motion  picture,  as 
security  for  the  repayment  of  loans  made  to  Pre- 
Em  Pictures,  Inc.,  by  plaintiff.  The  mortgage  was 
recorded  in  the  Copyright  Office  of  the  United 
States  of  America. 

2.  On  January  31,  1945,  Pre-Em  Pictures,  Inc., 
published  the  motion  picture,  '*A  Song  For  Miss 
Julie,"  with  notice  of  copyright,  and  on  February 
20,  1945,  deposited  two  copies  of  the  photoplay  in 
the  Copyright  Office  of  the  United  States  of 
America,  together  with  a  claim  to  copyright  for  the 
first  term  of  twenty-eight  years,  in  the  name  of  Pre- 
Em  Pictures,  Inc.  A  Certificate  of  Copyright 
Registration,  Class  L.  Pub.  No.  13089,  was  issued 
by  the  Copyright  Office  of  the  United  States  of 
America. 


*Page  numbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 
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3.  Subsequently,  on  April  3,  1945,  Pre-Em  Pic- 
tures, Inc.,  made,  executed  and  delivered  to  plaintiff 
another  mortgage  of  said  motion  picture,  including 
the  copyright  thereof.  This  mortgage  was  recorded 
in  the  Copyright  Office  of  the  United  States  of 
America  on  April  19,  1945. 

4.  The  mortgages  hereinabove  referred  to  were 
expressly  made  subject  to  the  rights  of  defendant 
under  the  distribution  agreement  hereinabove  re- 
ferred to.  Under  the  terms  of  said  mortgages  Pre- 
Em  Pictures,  Inc.,  mortgaged,  pledged,  and  assigned 
to  plaintiff  the  following  described  property,  where- 
soever situated  and  located,  and  whether  then  oYviied 
or  thereafter  acquired  by  Pre-Em  Pictures,  Inc. : 

(a)  All  copyrights  obtained  or  to  be  ob- 
tained in  its  completed  form  on  a  certain  mo- 
tion picture  photoplay  entitled,  "A  Song  For 
Miss  Julie"  from  a  story  by  Michael  Foster, 
together  with  any  and  [3]  all  other  copyrights 
obtained  or  to  be  obtained  in  connection  with 
the  said  picture. 

5.  In  addition,  the  following  described  personal 
property  was  mortgaged,  pledged,  and  assigned  by 
said  mortgagee  to  plaintiff  by  Pre-Em  Pictures, 
Inc.: 

That  certain  motion  picture  photoplay  tenta- 
tively entitled,  "A  Song  For  Miss  Julie,"  from 
a  story  by  Michael  Foster,  together  with  any 
and  all  proceeds  and  avails  thereof,  and  any 
and  all  properties  and  things  of  value  pertain- 
ing thereto,  specifically  including  the  following : 
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(a)  The  motion  picture  rights  to  said  story 
and  such  other  rights  thereto  as  mortgagor  has 
or  obtains. 

(b)  The  treatment  of  said  story  for  its  mo- 
tion picture  use,  together  with  all  scripts  used 
and  to  be  used  in  connection  with  said  picture. 

(c)  Motion  picture  rights  to  all  music  and 
musical  compositions  used  and  to  be  used  in 
said  picture  for  which  motion  picture  rights 
must  be  obtained. 

(d)  All  negatives,  negative  film,  sound 
tracks,  positive  prints,  cut-outs  and  trims  con- 
nected with  said  picture,  whether  in  completed 
form  or  in  some  stage  of  completion. 

(e)  The  right  of  mortgagor  to  any  sets, 
props  and  similar  properties  used  or  to  be  used 
in  connection  with  said  picture,  until  such  time 
as  said  sets,  props  and  similar  properties  are 
no  longer  useful  and  useable  in  connection  with 
the  production  of  said  picture. 

(f)  The  agreement  dated  September  26, 
1944,  with  Republic  Pictures  Corporation  (and 
all  [4]  amendments  and  renewals  thereof)  pro- 
viding for  the  distribution  of  said  picture,  to- 
gether with  all  proceeds  thereof  and  therefrom. 

(g)  Subject  to  the  rights  of  said  distributor 
under  said  distribution  agreement,  the  right 
to  distribute  said  picture  world  wide,  and  all 
television  and  sub-standard  width  rights, 

(h)  All  insurance  policies  connected  with 
said  picture,  specifically  including  negative  in- 
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surance,  case  insurance,  and  any  insurance  on 
producer,  director  or  stars. 

(i)  Such  rights  as  mortgagor  has  the  pres- 
ent or  future  ability  to  pledge,  mortgage  or  as- 
sign in  and  to  all  contracts  and  rights  for  the 
use  of  services  and  property  in  connection  with 
the  production  of  said  picture,  specifically  in- 
cluding contracts  for  the  services  of  directors, 
cameramen,  stars,  bit  players,  contracts  for  the 
processing  of  said  film  and  contracts  with 
studios  for  studio  space  and  facilities  in  con- 
nection with  the  production  of  said  picture. 

(j)  All  copyrights  on  the  story,  story  treat- 
ment, script,  continuities  and  music  and  musical 
compositions,  together  with  the  right  to  copy- 
right and  all  rights  to  renew  or  extend  such 
copyright. 

6.  The  mortgages  were  recorded  in  the  Office  of 
the  County  Recorder  of  Los  Angeles  County. 

7.  The  completed  motion  picture  photoplay  was 
delivered  to  defendant  for  distribution  and  is  still 
in  distribution  by  the  defendant.  [5] 

8.  On  September  20, 1948,  plaintiff  filed  an  action 
in  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Central  Division,  entitled, 
"Security-First  National  Bank  of  Los  Angeles,  a 
national  banking  association,  plaintiff,  vs.  Pre-Em 
Pictures,  Lie,  a  corporation,  et  al.,  defendants," 
which  action  was  numbered  8659-PH,  in  the  files 
of  said  court.  By  said  action  plaintiff  sought  to 
foreclose  both  of  the  mortgages  hereinabove  refer- 
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(a)  The  motion  picture  rights  to  said  story 
and  such  other  rights  thereto  as  mortgagor  has 
or  obtains. 

(b)  The  treatment  of  said  story  for  its  mo- 
tion picture  use,  together  with  all  scripts  used 
and  to  be  used  in  connection  with  said  picture. 

(c)  Motion  picture  rights  to  all  music  and 
musical  compositions  used  and  to  be  used  in 
said  picture  for  which  motion  picture  rights 
must  be  obtained. 

(d)  All  negatives,  negative  film,  sound 
tracks,  positive  prints,  cut-outs  and  trims  con- 
nected with  said  picture,  whether  in  completed 
form  or  in  some  stage  of  completion. 

(e)  The  right  of  mortgagor  to  any  sets, 
props  and  similar  properties  used  or  to  be  used 
in  connection  with  said  picture,  until  such  time 
as  said  sets,  props  and  similar  properties  are 
no  longer  useful  and  useable  in  connection  with 
the  production  of  said  picture. 

(f)  The  agreement  dated  September  26, 
1944,  with  Republic  Pictures  Corporation  (and 
all  [4]  amendments  and  renewals  thereof)  pro- 
viding for  the  distribution  of  said  picture,  to- 
gether with  all  proceeds  thereof  and  therefrom. 

(g)  Subject  to  the  rights  of  said  distributor 
under  said  distribution  agreement,  the  right 
to  distribute  said  picture  world  wide,  and  all 
television  and  sub-standard  width  rights. 

(h)  All  insurance  policies  connected  with 
said  picture,  specifically  including  negative  in- 
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surance,  case  insurance,  and  any  insurance  on 
producer,  director  or  stars. 

(i)  Such  rights  as  mortgagor  has  the  pres- 
ent or  future  ability  to  pledge,  mortgage  or  as- 
sign in  and  to  all  contracts  and  rights  for  the 
use  of  services  and  property  in  coimection  with 
the  production  of  said  picture,  specifically  in- 
cluding contracts  for  the  services  of  directors, 
cameramen,  stars,  bit  players,  contracts  for  the 
processing  of  said  film  and  contracts  with 
studios  for  studio  space  and  facilities  in  con- 
nection with  the  production  of  said  picture. 

(j)  All  copyrights  on  the  story,  story  treat- 
ment, script,  continuities  and  music  and  musical 
compositions,  together  with  the  right  to  copy- 
right and  all  rights  to  renew  or  extend  such 
copyright. 

6.  The  mortgages  were  recorded  in  the  Office  of 
the  Count}^  Recorder  of  Los  Angeles  County. 

7.  The  completed  motion  picture  photoplay  was 
delivered  to  defendant  for  distribution  and  is  still 
in  distribution  by  the  defendant.  [5] 

8.  On  September  20, 1948,  plaintiff  filed  an  action 
in  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Central  Division,  entitled, 
"Security-First  National  Bank  of  Los  Angeles,  a 
national  banking  association,  plaintiff,  vs.  Pre-Em 
Pictures,  Lie,  a  corporation,  et  al.,  defendants," 
which  action  was  numbered  8659-PH,  in  the  files 
of  said  court.  By  said  action  plaintiff  sought  to 
foreclose  both  of  the  mortgages  hereinabove  refer- 
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red  to.  A  Notice  of  Pendency  of  said  action  was 
recorded  in  the  Copyright  Office  of  the  United 
States  of  America.  In  said  action  there  was  no 
diversity  of  citizenship,  and  jurisdiction  was  prem- 
ised upon  the  theory  that  the  action  arose  under  an 
Act  of  Congress  relating  to  copyrights  dated  March 
4,  1909,  35  Stat.  1084,  Ch.  320,  Sec.  42,  Title  17, 
U.S.C;  Sec.  42,  61  Stat.  652,  Ch.  391,  Sec.  1,  Title 
17,  U.S.C;  Sec.  28,  Title  28,  US.C;  Sec.  1338(a). 

9.  On  August  13,  1949,  the  United  States  District 
Court  for  the  Southern  District  of  California,  Cen- 
tral Division,  the  Honorable  Peirson  M.  Hall  pre- 
siding, rendered  a  decree  in  favor  of  plaintiff  fore- 
closing the  mortgages  hereinabove  referred  to.  Said 
decree  has  become  final,  and  a  certified  copy  thereof 
was  recorded  in  the  Copyright  Office  of  the  United 
States  of  America.  Said  decree  provided  for  the 
sale  of  the  properties  mortgaged  by  the  said  mort- 
gages, and  pursuant  thereto  the  United  States  Mar- 
shal for  the  Southern  District  of  California  sold 
said  property  at  public  auction  on  October  5,  1949, 
to  plaintiff.  A  certified  copy  of  the  Marshal's 
Certificate  of  Sale  on  Foreclosure  was  recorded  in 
the  Copyright  Office  of  the  United  States  of 
America  and  in  the  Office  of  the  County  Recorder 
of  Los  Angeles  County. 

10.  Defendant  in  the  present  action  contended 
that  plaintiff  had  not  received  good  title  to  the 
above-described  property  by  reason  of  the  afore- 
mentioned foreclosure  sale  for  the  reason  that  the 
court  which  decreed  and  ordered  said  foreclosure 
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sale  was  without  jurisdiction  so  to  do,  and  defendant 
therefore  refused  to  recognize  [6]  plaintiff's  title  in 
and  to  said  property,  whereupon  the  above  action 
for  declaratory  relief  was  commenced. 

In  the  above-captioned  action  there  was  diversity 
of  citizenship  between  the  parties  in  that  plaintiff 
Security-First  National  Bank  of  Los  Angeles  was 
a  national  banking  association  doing  business  and 
having  a  principal  place  of  business  in  California, 
and  therefore,  for  purpose  of  jurisdiction  consid- 
ered as  a  California  corporation  and  defendant  Re- 
public Pictures  Corporation  was  and  is  a  corpora- 
tion organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  New  York.  The  amount  in 
controversy  in  the  above-captioned  action  (the  prop- 
erties mortgaged  by  the  aforementioned  chattel 
mortgages),  exceeded  the  sum  of  Three  Thousand 
Dollars  ($3,000.00),  exclusive  of  cost  and  interest. 

The  sole  issue  presented  upon  the  foregoing  facts 
was  whether  the  United  States  District  Court  for 
the  Southern  District  of  California,  Central  Divi- 
sion, had  jurisdiction  in  the  action  entitled,  ''Se- 
curity-First National  Bank  of  Los  Angeles,  a  na- 
tional banking  association,  plaintiff,  vs.  Pre-Em 
Pictures,  Inc.,  a  corporation,  et  al.,  defendants," 
there  having  been  no  diversity  of  citizenship  in  said 
action,  and  jurisdiction  having  existed,  if  at  all, 
therefore,  only  under  Title  28,  U.S.C.  Sec.  1338(a). 
On  April  26,  1951,  the  United  States  District  Court 
for  the  Southern  District  of  California,  Central 
Division,  the  Honorable  Leon  R.  Yankwich,  Judge 
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presiding,  entered  its  written  decision  in  the  above- 
captioned  action  a  copy  of  which  decision  is  attached 
hereto  as  Exhibit  "A"  hereof,  in  which  decision 
said  court  held  that  the  United  States  District 
Court  for  the  Southern  District  of  California,  Cen- 
tral Division,  did  have  jurisdiction  in  said  fore- 
closure action  by  virtue  of  Title  28,  U.S.C.  Sec. 
1338(a),  and  ordered  that  judgment  in  the  above- 
captioned  action  should  therefore  go  for  the  plain- 
tiff. 

11.  Thereafter  and  on  June  14,  1951,  said  court 
made  its  Findings  of  Fact  and  Conclusions  of  Law, 
finding  among  other  things,  [7]  that  the  requisite 
diversity  of  citizenship  and  jurisdictional  amount 
as  hereinabove  mentioned  in  paragraph  10  hereto 
set  forth  did  exist  and  entered  judgment  in  the 
above-captioned  action  in  favor  of  plaintiff  herein. 
A  copy  of  said  judgment  is  attached  hereto  as  Ex- 
hibit ^'B"  hereof. 

12.  Thereafter  and  on  June  19,  1951,  defendant 
filed  in  the  United  States  District  Court  for  the 
Southern  District  of  California,  Central  Division, 
its  Notice  of  Appeal  in  the  above-captioned  action. 
A  copy  of  said  Notice  of  Appeal  is  attached  hereto 
as  Exhibit  "C"  hereof. 

Statement  of  Points  Relied  Upon  by 
Appellant 

As  heretofore  set  forth,  the  sole  legal  issue  pre- 
sented in  the  above-captioned  action  was  whether 
the  United  States  District  Court  for  the  Southern 
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District  of  California  had  jurisdiction  to  enter  a 
decree  of  foreclosure  in  the  foreclosure  action  here- 
tofore referred  to.  The  sole  point,  therefore,  upon 
which  appellant  herein  relies  is  as  follows: 

The  said  foreclosure  action  being  one  in  which 
there  was  no  diversity  of  citizenship  and  not  being 
a  "civil  action  arising  under  anj^  Act  of  Congress 
relating  to  patents,  copyrights  or  trade-marks," 
the  United  States  District  Court  for  the  Southern 
District  of  California  lacked  jurisdiction  to  enter 
the  foreclosure  decree  in  that  action  and  the  United 
States  District  Court  for  the  Southern  District  of 
California,  Central  Division,  erred  in  the  above- 
captioned  action  in  holding  that  said  court  did  have 
the  requisite  jurisdiction. 

LOEB  AND  LOEB, 

HERMAN  F.  SELVIN, 

SAUL  N.  EITTENBERG, 

HARRY  L.  CERSHON, 

By  /s/  HARRY  L.  GERSHON, 

Attorneys  for  Appellant. 

LOUIS  E.  SWARTS,  and 

STUART  L.  KADISON,  of 

PACHT,  TANNENBAUM  & 
ROSS; 

JOSEPH  S.  DUBIN; 
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DAVID  S.  DAVIS,  of 

WILD,  CARLSON  &  REEVE, 

By  /s/  STUART  L.  KADISON; 

Attorneys  for  Appellee.  [8] 

The  foregoing  Agreed  Statement  is  hereby  ap- 
proved. 

/s/  LEON  R.  YANKWICH, 
District  Judge.  [9] 

EXHIBIT  A 

In  the  United  States  District  Court  Southern 
District  of  California,  Central  Disision 

No.  12260-Y 

SECURITY-FIRST  NATIONAL  BANK  OF  LOS 

ANGELES,  a  National  Banking  Association, 

Plaintiff, 
vs. 

REPUBLIC     PICTURES     CORPORATION,     a 
Corporation, 

Defendant. 

Honorable  Leon  R.  Yankwich,  Judge. 

DECISION 

The  above-entitled  cause,  heretofore,  argued  and 
submitted,  is  now  decided  as  follows: 

Upon  the  grounds  stated  in  the  Opinion  filed  here- 
with, judgment  and  declaration  will  be  for  the  plain- 
tiff. 
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(1)  That  the  foreclosure  proceedings  instituted 
in  the  United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division,  entitled 
"Security-First  National  Bank  of  Los  Angeles,  etc., 
plaintiff,  vs.  Pre-Em  Pictures,  Inc.,  etc.,  et  al.,  de- 
fendants," being  No.  8659-PH,  in  the  files  of  said 
Court,  was  and  is  a  proceeding  arising  under  an 
Act  of  Congress  relating  to  copyrights,  dated  March 
4,  1909,  35  Stat.  1084,  Ch.  320,  Sec.  1,  Title  17, 
U.S.C,  Sec.  28;  Title  28,  U.S.C.,  Sec.  1338(a). 

(2)  That  said  Court  had  jurisdiction  to  render 
said  decree  of  foreclosure  in  said  proceedings : 

(3)  That  the  plaintiff  is  the  legal  owner  of 
the  [10]  personal  property  referred  to  in  the  chattel 
mortgages  and  said  decree  of  foreclosure  and  certif- 
icate of  sale,  subject  to  the  rights  of  defendant 
under  the  distribution  agreement. 

(4)  That  the  plaintiff  and  defendant  may  enter 
into  any  arrangement  covering  the  distribution  of 
said  motion  picture  photoplay  or  providing  for  the 
termination  of  said  distribution  agreement  without 
the  necessity  of  plaintiff's  furnishing  any  indemnity 
agreement. 

(5)  Costs  to  the  plaintiff. 

Findings  and  Judgment  to  be  prepared  by  counsel 
for  the  plaintiff  under  Local  Rule  7. 

Done  in  open  court  this  26th  day  of  April,  1951. 

LEON  R.  YANKWICH, 
Judge.  [11] 
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EXHIBIT   B 

In  the  United  States  District  Court  Southern 
District  of  California,  Central  Division 

No.  12260  Y 

SECUEITY-FIRST  NATIONAL  BANK  of  LOS 
ANGELES,  a  National  Banking  Association, 

Plaintiff, 
vs. 

REPUBLIC     PICTURES     CORPORATION,     a 

Corporation, 

Defendant. 

JUDGMENT 

The  above-entitled  cause,  having  come  on  regu- 
larly for  trial  on  the  30th  day  of  March,  1951,  in  the 
above-entitled  Court,  before  the  Hon.  Leon  R. 
Yankwich,  United  States  District  Court  Judge, 
without  a  jury,  and  plaintiff,  appearing  by  its  at- 
torneys, Louis  E.  Swarts;  Joseph  S.  Dubin;  Wild, 
Carlson  &  Reeve;  and  David  S.  Davis;  and  defend- 
ant, appearing  by  its  attorneys  Loeb  &  Loeb;  Saul 
N.  Rittenberg;  and  Harry  Gershon;  and  Bank  of 
America  National  Trust  &  Savings  Association,  ap- 
pearing as  Amicus  Curiae  by  its  attorneys,  Hugo  A. 
Steinmeyer;  Robert  H.  Fabian;  and  Robert  Van 
Buskirk;  and  the  Stipulation  of  Facts  filed  by  the 
parties  having  been  received  in  evidence,  and  evi- 
dence, both  oral  and  documentary  having  been  [12] 
introduced  and  the  cause  argued,  and  the  Court, 
having  heretofore  made  and  caused  to  be  filed,  its 
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written  Decision,  Opinion  and.  Findings  of  Fact 
and  Conclusions  of  Law,  and  the  Court,  being  fully 
advised,  and  good  cause  appearing  therefor. 

It  Is  Ordered,  Adjudged  and  Decreed 

as  follows : 

I. 
That  the  foreclosure  jiroceedings  instituted  in  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California,  Central  Division  entitled  "Se- 
curity-First National  Bank  of  Los  Angeles,  a  na- 
tional banking  association,  Plaintiff,  vs.  Pre-Em 
Pictures,  Inc.,  a  corporation,  et  al.,  Defendants," 
being  No.  8659-PH  in  the  files  of  said  court,  was 
and  is  a  proceeding  arising  under  an  Act  of  Con- 
gress relating  to  copj^rights  dated  March  4,  1909, 
35  Stat.  1084,  Ch.  320,  Sec.  1,  Title  17,  U.SC.  Sec. 
28;  Title  28,  U.S.C.  Sec.  1338(a). 

II. 

That  the  United  States  District  Court  for  the 
Southern  District  of  California,  Central  Division, 
had  jurisdiction  to  render  the  Decree  of  Foreclosure 
made  and  entered  in  said  proceedings. 

III. 

That  plaintiff  is  the  legal  owner  of  the  personal 
property  referred  to  in  the  chattel  mortgages  and 
said  Decree  of  Foreclosure  and  the  Certificate  of 
Sale  given  pursuant  thereto,  subject  to  the  rights  of 
defendant  under  the  Distribution  Agreement. 
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IV. 

That  plaintiff  and  defendant  may  enter  into  any 
arrangement  covering  the  distribution  of  the  motion 
picture  photoplay  involved  [13]  in  said  foreclosure 
proceedings  or  providing  for  the  termination  of  said 
Distribution  Agi'eement  and  that  plaintiff  need  not 
furnish  any  indemnity  agreement  in  connection 
therewith. 

V. 

That  plaintiff  shall  recover  its  costs  herein. 

The  Clerk  is  directed  to  enter  this  Judgment. 

Dated  at  Los  Angeles,  California,  this  .  .  day  of 

June,  1951. 

LEON  R.  YANKWICH, 

United  States  District  Court 

Judge. 

Approved  as  to  form : 

LOEB  &  LOEB, 

SAUL  N.  RITTENBERG, 

By  SAUL  N.  RITTENBERG, 

Attorneys  for  Defendant.  [14] 
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EXHIBIT  C 

In  the  United  States  District  Court,  Southern 
District  of  California,  Central  Division 

No.  12260-Y 

SECURITY-FIRST  NATIONAL  BANK  of  LOS 
ANGELES,  a  National  Banking  Association, 

Plaintiff, 
vs. 

REPUBLIC     PICTURES     CORPORATION,     a 

Corporation, 

Defendant. 

NOTICE  OF  APPEAL 

To  the  Clerk  of  the  Above-Entitled  Court : 

You  Will  Please  Take  Notice  that  defendant 
hereby  appeals  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  all  parts  of  the 
judgment  heretofore  entered  in  the  above-entitled 
action  on  June  14,  1951. 

Dated  June  19,  1951. 

LOEB  and  LOEB, 

SAUL  N.  RITTENBERG, 

HARRY  L.  GERSHON, 

By  /s/  HARRY  L.  GERSHON, 

Attorneys  for  Defendant. 

[Endorsed]  :     Filed  July  30,  1951.  [15] 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME 
It  is  hereby  ordered  that  the  time  within  which 
to  file  the  Record  on  Appeal  in  the  above-entitled 
case  and  docket  said  Appeal  is  extended  to  and  in- 
cluding Thursday,  August  2,  1951. 
Dated  July  30,  1951. 

/s/  LEON  R.  YANKWICH, 
Judge. 

[Endorsed] :     Filed  July  30,  1951. 

[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Califor- 
nia, do  hereby  certify  that  the  foregoing  pages  num- 
bered from  1  to  16,  inclusive,  contain  the  original 
Agreed  Statement  on  Appeal  Pursuant  to  Rule  76 
of  the  Rules  of  Civil  Procedure  and  Order  Extend- 
ing Time  which  constitute  the  record  on  appeal  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit. 

I  further  certify  that  my  fees  for  preparing  and 
certifying  the  foregoing  record  amount  to  $1.60 
which  sum  has  been  paid  to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  30th  day  of  July,  A.  D.  1951. 

[Seal]        EDMUND  L.  SMITH, 

Clerk, 

By  /s/  THEODORE  HOCKE, 

Chief  Deputy. 
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[Endorsed] :  No.  13044.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Republic  Pictures 
Corporation,  Appellant,  vs.  Security-First  National 
Bank  of  Los  Angeles,  Appellee.  Transcript  of  Rec- 
ord. Appeal  from  the  United  States  District  Court 
for  the  Southern  District  of  California,  Central 
Division. 

Filed  August  6, 1951. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  13044 


EEPUBLIC  PICTURES  CORPORATION, 

Appellant, 

vs. 

SECURITY-FIRST  NATIONAL  BANK  OF  LOS 
ANGELES, 

Appellee. 

APPELLANT'S  STATEMENT  OF  POINTS 
UNDER  RULE  19(16) 

Pursuant  to  rule  19(6)  of  the  Rules  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  ap- 
pellant states  herewith  the  sole  point  to  be  relied 
ui^on  by  it  in  the  within  appeal,  to  wit : 

The  United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division,  erred  in 
holding  that  an  action  for  the  foreclosure  of  a  mort- 
gage of  a  copyright  is  an  action  arising  under  an 
Act  of  Congress  relating  to  copyrights  and  is  there- 
fore within  the  jurisdiction  of  a  United  States  Dis- 
trict Court,  notwithstanding  that  there  is  no  diver- 
sity of  citizenship  in  said  action. 

Appellant  and  appellee  have  heretofore  stipulated 
and  agreed  that  the  record  material  to  the  consider- 
ation of  the  within  appeal  consists  solely  and  ex- 
clusively of  the  agTeed  statement  heretofore  sub- 
scribed by  appellant  and  appellee  and  approved  by 
the  Hon.  Leon  R.  Yankwich,  Judge  of  the  United 
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States  District  Court  for  the  Southern  District  of 
California,  Central  Division,  which  agreed  state- 
ment has  heretofore  been  filed  with  the  above- 
entitled  court.  Said  agreed  statement  is  therefore 
designated  by  appellant,  together  with  the  opinion 
of  the  trial  court  reported  at  97  F.  Supp.  360,  as 
the  record  on  appeal  pursuant  to  Rule  19(6). 

LOEB  and  LOEB, 

HERMAN  F.  SELVIN, 

SAUL  N.  RITTENBERG, 

HARRY  L.  GERSHON, 

By  /s/  HARRY  L.  GERSHON, 

Attorneys  for  Appellant. 

[Endorsed] :     Filed  August  10,  1951. 
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No.  13044 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Republic  Pictures  Corporation, 

Appellant, 


vs. 


Security-First  National  Bank  of  Los  Angeles, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


Opinion  of  the   District  Court. 

The  opinion  of  the  District  Court  in  the  above-entitled 
action,  per  Yankwich,  District  Judge,  is  reported  in  Se- 
curity-First National  Bank  of  Los  Angeles  v.  Republic 
Pictures  Corporation  (S.  D.  Cal.)  97  Fed.  Supp.  360. 

Statement  of  Jurisdiction. 

The  jurisdiction  of  the  Court  of  Appeals  to  review  the 
judgment  of  the  District  Court  herein  is  believed  to  be 
conferred  by  Title  28,  United  States  Code,  Section  1291. 

The  complaint  herein  for  declaratory  relief  was  filed 
by  appellee  in  the  United  States  District  Court  for  the 
Southern  District  of  CaHfornia,  Central  Division,  on  Sep- 
tember 7,  1950.  Answer  thereto  was  filed  by  appellant 
on  October  18,  1950.  [Tr.  pp.  3-4.]  It  affirmatively 
appears  from  the  complaint  herein  and  from  the  Findings 
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of  Fact  of  the  District  Court  that  appellee  was  and  is  a 
National  Banking  Association  doing  business  in  the  South- 
ern District  of  CaHfornia,  and  therefore  for  purposes  of 
federal  jurisdiction  considered  to  be  the  equivalent  of  a 
California  corporation,  and  that  appellant  was  and  is  a 
corporation  organized  and  existing  under  and  by  virtue  of 
the  laws  of  New  York,  with  a  principal  place  of  business 
in  the  Southern  District  of  CaHfornia.  [Tr.  p.  9.]  The 
amount  in  controversy  herein,  exclusive  of  costs  and 
interest,  exceeded  the  sum  of  $3,000.00.  [Tr.  p.  9.]  It 
is  therefore  believed  that  the  jurisdiction  of  the  District 
Court  herein  is  conferred  by  Title  28,  United  States  Code, 
Section  1332(1). 

The  final  judgment  of  the  District  Court  from  which 
this  appeal  is  taken  was  entered  on  June  14,  1951.  [Tr. 
p.  10,  Ex.  B.]  Appellant  served  and  filed  its  Notice  of 
Appeal  therefrom  on  June  19,  1951.     [Tr.  p.  10,  Ex.  C] 

Statement  of  the  Case. 

Appellee  was  and  is  the  mortgagee  under  a  chattel  mort- 
gage dated  October  2,  1944,  which  was  executed  by  Pre- 
Em  Pictures,  Inc.,  a  California  corporation,  to  secure  the 
repayment  of  certain  loans  and  advances  made  to  Pre-Em 
by  appellee.  The  mortgage  covered,  among  other  items 
of  personal  property,  all  copyrights  obtained  and  to  be 
obtained  on  a  motion  picture  photoplay  based  on  a  story 
entitled  "A  Song  for  Miss  Julie."  [Tr.  p.  4.]  The  photo- 
play in  question  was  one  then  to  be  produced  by  Pre-Em 
and  released  and  distributed  by  appellant  under  the  terms 
of  a  written  agreement  between  appellant  and  William 
Rowland  dated  September  26,  1944,  which  agreement  had 


— 3— 

been  assigned  by  Rowland  to  Pre-Em.  The  mortgage,  to- 
gether with  a  subsequent  mortgage  dated  April  3,  1945, 
covering  the  same  property,  was  recorded  in  the  United 
States  Copyright  Office  and  in  the  Office  of  the  Los  An- 
geles County  Recorder.      [Tr,  pp.  4-7.] 

Subsequent  to  the  production  of  the  motion  picture  by 
Pre-Em  and  its  release  by  appellant,  Pre-Em  defaulted  in 
the  repayment  of  the  loans  and  advances  secured  by  the 
mortgages,  and  on  September  20,  1948,  appellee  filed  an 
action  against  Pre-Em  and  others  in  the  United  States 
District  Court  for  the  Southern  District  of  California, 
Central  Division  (hereinafter  referred  to  as  the  "fore- 
closure action")  seeking  to  foreclose  the  mortgages.  [Tr. 
p.  7.]  On  August  13,  1949,  the  District  Court  in  the 
foreclosure  action  entered  a  decree  in  favor  of  appellee 
(plaintiff  in  that  action)  foreclosing  the  mortgaged  prop- 
erties, which  properties  were  sold  at  public  auction  by 
the  United  States  Marshal  to  appellee  on  October  5,  1949. 
[Tr.  p.  8.]  A  certified  copy  of  the  certificate  of  sale 
was  recorded  in  both  the  Copyright  Office  and  the  Office 
of  the  Los  Angeles  County  Recorder.     [Tr.  p.  8.] 

There  was  concededly  no  diversity  of  citizenship  in  the 
foreclosure  action,  and  the  jurisdiction  of  the  District 
Court  therein  was  premised  upon  the  theory  that  the 
action  was  brought  within  the  provisions  of  Title  28, 
United  States  Code,  Section  1338(a).  The  issue  of  juris- 
diction was  not  raised  or  litigated  in  the  foreclosure  action. 
No  appeal  was  taken  and  the  decree  has  since  become 
final. 
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Appellant  herein,  the  distributor  of  the  motion  picture 
under  its  agreement  with  the  mortgagor's  assignor,  re- 
fused to  recognize  the  title  or  interest  held  by  appellee 
in  the  motion  picture,  insofar  as  that  title  or  interest 
derived  from  the  purchase  thereof  at  the  foreclosure  sale 
for  the  reason  that,  there  being  no  diversity  of  citizen- 
ship in  the  foreclosure  action,  the  District  Court  in  that 
action  lacked  jurisdiction  to  decree  the  foreclosure  of  the 
mortgage  or  the  sale  of  the  mortgaged  properties.  [Tr. 
p.  8.]  This  action  for  declaratory  relief  was  thereupon 
instituted. 

The  material  facts  in  the  present  action  as  above  sum- 
marized were  not  in  dispute,  the  only  disputed  issue  being 
whether,  upon  such  facts,  the  District  Court  in  the  fore- 
closure action  acted  within  its  jurisdiction.  The  District 
Court  in  the  present  action  found  the  facts  herein  to  be 
substantially  as  hereinabove  summarized  and  concluded 
therefrom  that  the  court  in  the  foreclosure  action  had 
jurisdiction  to  decree  the  foreclosure  and  sale  under  Title 
28,  United  States  Code,  Section  1338(a).  Judgment  for 
appellee  was  ordered  and  entered  accordingly.  [Tr.  p. 
10.] 

Specification  of  Error. 

The  District  Court  erred  in  holding  that  the  foreclosure 
action  arose  under  an  Act  of  Congress  relating  to  copy- 
rights and  was  therefore  within  the  jurisdiction  of  the 
United  States  District  Court,  notwithstanding  the  ad- 
mitted lack  of  diversity  of  citizenship. 
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Summary  of  the  Argument. 
I. 

The  United  States  District  Court  is  a  court  of  hmited, 
not  general,  jurisdiction.  Its  power  to  hear  and  decide 
a  given  case  must  be  derived  clearly  and  expressly  from 
a  given  statute,  or  it  does  not  exist. 

II. 

An  action  does  not  arise  under  an  Act  of  Congress 
relating  to  patents  or  copyrights  unless  it  requires  a  de- 
termination of  the  validity,  construction  or  application  of 
such  an  act.  Section  1338(a)  does  not  apply  to  cases 
in  which  a  patent  or  copyright  is  only  incidentally,  albeit 
necessarily,  involved  in  the  determination  of  a  primary 
non-federal   question. 

A.  A  controversy  over  a  contract  relating  to  the 
licensing,  use  or  assignment  of  a  patent  or  copyright, 
or  over  the  title  to  a  patent  or  copyright,  is  not  a 
case   "arising  under"   the  patent  or  copyright  laws. 

B.  A  suit  to  foreclose  a  mortgage  does  not  pre- 
sent a  federal  question.  Nor  is  one  created  by  reason 
of  the  fact  that  the  property  mortgaged  is  a  copy- 
right. 

C.  No  Act  of  Congress  makes  an  action  to  fore- 
close a  mortgage  on  a  copyright  a  subject  of  federal 
jurisdiction. 

III. 
Even  if  the  claimed  inadequacy  or  deficiency  of  the 
remedy  available  in  the  state  court  may  be  relied  upon  to 
read  into  Section  1338(a)  the  implication  of  federal  juris- 
diction, no  such  inadequacy  or  deficiency  is  inherent  in 
the  foreclosure  decree  of  a  state  court. 


ARGUMENT. 

I. 

The  United  States  District  Court  Is  a  Court  of  Lim- 
ited, Not  General  Jurisdiction.  Its  Power  to  Hear 
and  Decide  a  Given  Case  Must  Be  Derived  Clearly 
and  Expressly  From  a  Specific  Statute,  or  It  Does 
Not  Exist. 

No  rule  is  better  established  in  the  field  of  federal  juris- 
diction than  the  rule  that  in  any  given  case,  a  federal 
court  is  presumptively  acting  in  excess  of  its  jurisdiction. 
Federal  jurisdiction  is  never  presumed  to  exist;  it  must 
be  affirmatively  established  by  reference  to  express  and 
unmistakable  statutory  mandate.  [Kline  v.  Burke  Con- 
struction Co.,  260  U.  S.  226,  234;  Chicot  Drainage  Dis- 
trict V.  Baxter  State  Bank,  308  U.  S.  371,  376;  People 
ex  rel.  McColgan  v.  Bruce  (C.  C.  A.  9),  129  F.  2d  421, 
423;  Credit  Bureau  of  San  Diego  v.  Petrasich  (C.  C.  A. 
9),  97  F.  2d  65,  67.] 

Federal  jurisdiction  does  not  arise  by  implication  or 
inference  from  a  statute  under  which  Congress  might 
have  conferred  jurisdiction,  but  did  not  do  so  expressly 
[Detroit  Trust  Co.  v.  Steamer  Thomas  Barium,  293  U.  S. 
21,  33;  Emlenton  Refilling  Co.  v.  Chambers  (C.  C.  A. 
3),  14  F.  2d  104.  105],  nor  can  it  spring  up  sua  sponte 
to  fill  any  possible  jurisdictional  gap  that  may  appear  to 
have  been  created  by  the  failure  of  Congress  to  make  the 
grant  of  jurisdiction  as  broad  as  it  might  have  been  or 
by  any  real  or  fancied  inadequacy  of  the  remedy  avail- 
able in  the  state  courts.  [Jordinc  v.  Walling  (C.  C.  A. 
3),  185  F.  2d  662,  667;  Richard  H.  Osivald  Co.  v. 
Leader  (E.  D.  Pa.),  20  Fed.  Supp.  876,  877;  The  Emma 
Giles  (D.  C.  Md.),  15  Fed.  Supp.  502,  506-507.]  More- 
over, if  there  is  any  real  doubt  as  to  whether  the  statute 
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confers  jurisdiction,  that  doubt  is  to  be  resolved  against 
the  jurisdiction  of  the  federal  court.  [The  Emma  Giles, 
supra,  15  Fed.  Supp.  at  508.] 

Occasional  tendencies,  such  as  that  manifested  in  the 
present  case,  to  enlarge  federal  jurisdiction  by  engrafting, 
upon  the  statute  upon  which  reliance  is  placed,  implica- 
tions or  inferences  that  are  neither  clearly  nor  necessarily 
raised  by  the  statute  itself  have  been  emphatically  con- 
demned by  the  United  States  Supreme  Court.  As  stated 
by  Mr.  Justice  Reed  in  the  most  recent  decision  of  the 
court  on  this  subject,  "The  jurisdiction  of  the  federal 
courts  is  carefully  guarded  against  expansion  by  judicial 
interpretation."  [American  Fire  &  Casualty  Co.  v.  Finn, 
341  U.  S.  6,  95  L.  Ed.  Adv.  Ops.  473,  480;  Detroit 
Trust  Co.  V.  Steamer  Thomas  Barium,  293  U.  S.  21,  32.] 
If  federal  jurisdiction  is  not  expressly  conferred  by  stat- 
ute, neither  equity  nor  necessity  nor  judicial  interpreta- 
tion can  create  it. 

Manifestly,  therefore,  the  problem  presented  by  this 
appeal  is  not  whether  Congress  could  have  provided  for 
federal  jurisdiction  of  actions  to  foreclose  mortgages  of 
copyrights,  nor  whether  it  should  have,  nor  yet  whether 
practical  considerations  would  make  the  federal  courts  a 
better  forum  for  such  actions.  These  considerations  are 
totally  irrelevant.  The  sole  problem  here  presented  is 
whether  such  jurisdiction  has  in  fact  been  conferred  by 
any  express  provision  of  any  federal  statute. 

Concededly,  the  only  statute  under  which  such  juris- 
diction can  possibly  be  said  to  exist  is  Title  28,  United 
States  Code,  Section  1338(a) : 

"The  district  courts  shall  have  original  jurisdiction 
of  any  civil  action  arising  under  any  Act  of  Con- 
gress relating  to  patents,  copyrights  or  trade-marks. 


Such  iurisdiction  shall  be  exclusive  of  the  courts  of 
the  states  in  patent  and  copyright  cases." 

Unless  it  can  be  said,  without  the  aid  of  implication, 
inference  or  judicial  "interpretation,"  that  the  foreclosure 
of  a  mortgage  is  such  an  action,  the  district  court  had  no 
jurisdiction  of  the  foreclosure  action,  and  the  judgment 
herein  must  be  reversed. 

IT. 

An  Action  Does  Not  Arise  Under  an  Act  of  Congress 
Relating  to  Patents  or  Copyrights  Unless  It  Re- 
quires a  Determination  of  the  Validity,  Construc- 
tion or  Application  of  Such  an  Act.  Section 
1338(a)  Does  Not  Apply  to  Cases  in  Which  a 
Patent  or  Copyright  Is  Only  Incidentally,  Albeit 
Necessarily,  Involved  in  the  Determination  of  a 
Primary  Non-Federal  Question. 

A.  A  Controversy  Over  a  Contract  Relating  to  the  Licens- 
ing, Use,  or  Assignment  of  a  Patent  or  Copyright,  or 
Over  the  Title  to  a  Patent  or  Copyright,  Is  Not  a  Case 
"Arising  Under"  the  Patent  or  Copyright  Laws. 

The  principles  governing  the  determination  of  whether 
an  action  comes  within  the  provisions  of  Section  1338(a) 
are  precisely  the  same  as  those  governing  the  determi- 
nation whether  a  controversy  presents  a  ''federal  ques- 
tion" under  Title  28.  United  States  Code,  Section  1331.^ 
Whether  an  action  is  claimed  to  arise  under  "any  Act 
of  Congress  relating  to  .  .  .  copyrights"  [Section 
1338(a)]    or  under  "the  Constitution,  laws  and  treaties 


^"The  district  courts  shall  have  original  jurisdiction  of  all 
civil  actions  wherein  the  matter  in  controversy  exceeds  the  sum 
or  value  of  $3,000.  exclusive  of  interest  and  costs,  and  arises  under 
the  Constitution,  laws  aiid  treaties  of  the  United  States."  (Italics 
ours.) 


of  the  United  States"    [Section   1331],   this   rule  is  well 
established : 

"A  suit  to  enforce  a  right  which  takes  its  origin 
in  the  laws  of  the  United  States  is  not  necessarily 
or  for  that  reason  alone,  one  arising  under  those 
laws,  for  a  suit  does  not  so  arise  unless  it  really 
and  substantially  involves  a  dispute  or  controversy 
respecting  the  validity,  construction  or  effect  of  such 
a  law,  upon  the  determination  of  zuhich  the  result 
depends/'  [Shilthis  v.  McDongal,  225  U.  S.  561, 
569;  Teague  v.  Brotherhood  of  Locomotive  Firemen 
(C  C  A.  6),  127  F.  2d  53,  55.     Italics  ours.] 

Based  upon  this  principle,  it  has  been  repeatedly  held 
that  Section  1338(a)  creates  federal  jurisdiction  wherever 
the  validity  or  infringement  of  a  patent  or  copyright  is 
the  primary  issue,  but  that  such  jurisdiction  does  not 
arise  in  cases  involving  rights  or  interests  in  or  relating 
to  patents  or  copyrights,  merely  because  of  the  fortuitous 
circumstance  that  a  patent  or  copyright  is  the  subject- 
matter  in  which  such  rights  or  interest  are  asserted.  A 
federal  court  consequently  has  no  jurisdiction  of  a  suit 
for  royalties  arising  out  of  a  contract  for  the  sale  of  a 
patent  or  copyright  [Danks  v.  Gordon  (C.  C.  A.  2),  272 
Fed.  821,  827;  Teas  v.  Albright  (D.  N.  J.),  13  Fed.  406, 
411;  Leaver  v.  Parker  (C.  C.  A.  9),  121  F.  2d  7Z7,  739; 
MacGregor  v.  Westinghouse  Elec.  &  Mfg.  Co.  (W.  D. 
Pa.),  45  Fed.  Supp.  236,  238;  Routh  v.  Boyd  (D.  Ind.), 
51  Fed.  821,  823],  or  a  suit  to  compel  the  assignment 
of  a  patent  or  copyright  pursuant  to  a  contract,  or  to 
compel  the  reassignment  thereof  under  a  contractual  pro- 
vision for  forfeiture,  or  a  suit  to  cause  execution  upon 
a  patent  or  copyright  [Pratt  v.  Paris  Gas  Light  &•  Coke 
Co.,  168  U.  S.  255,  259;  Meredith  v.  Smith  (C.  C.  A.  9), 


— 10- 

145  F.  2d  620;  Ryan  v.  Lee  (E.  D.  Mo.),  10  Fed.  917, 
918;  Wells  v.  Universal  Pictures  Co.  (C.  C.  A.  2),  166 
F.  2d  690,  691 ;  Lion  Mfg.  Co.  v.  Chicago  Flexible  Shaft 
Co.  (C.  C.  A.  7),  106  F.  2d  930,  932,  933;  Scrihner  v. 
Straus,  210  U.  S.  352,  354,  355;  Becher  v.  Contoure 
Laboratories,  279  U.  S.  388,  391 ;  American  Well  Works 
V.  Layne,  241   U.   S.  257,  259,  260]. 

Similarly,  suits  which  have  for  their  primary  objective 
the  determination  of  title  to  a  patent  or  copyright  are 
outside  the  jurisdiction  of  the  federal  court.  Such  ques- 
tions, like  those  above  referred  to,  involve  questions  of 
the  application  of  state  law  which  is  not  affected  by  the 
fact  that  the  subject-matter  of  the  suit  is  a  property  right 
created  by  federal  statute  rather  than  by  common  law, 
equity  or  state  statute.  The  origin  of  the  property  is 
of  no  significance  in  determining  jurisdiction  to  try  cases 
involving  rights  in  that  property.  [Ltickett  v.  Delpark, 
270  U.  S.  496,  504,  511;  Laning  v.  Natl.  Ribbon  & 
Carbon  Paper  Mfg.  Co.  (C.  C.  A.  7),  125  F.  2d  565, 
566-567;  Hold  Stitch  Fabric  Mach.  Co.  v.  May  Hosiery 
Mills,  184  Tenn.  19,  195  S.  W.  2d  18,  21,  and  cases  cited 
therein.  ] 

It  is  abundantly  clear  from  the  foregoing  decisions  that 
unless  the  validity  or  infringement  of  the  copyright  or 
patent  is  directly  and  primarily  called  into  question,  no 
federal  jurisdiction  arises  under  Section  1338(a),  not- 
withstanding that  in  each  of  these  cases,  control  and 
ownership  of  the  copyright  or  patent  or  of  interests 
therein  was  the  ultimate  objective  of  the  litigants.  [See 
also,  Parissi  v.  General  Electric  Co.  (N.  D.  N.  Y.),  97 
Fed.  Supp.  333.]  As  the  United  States  Supreme  Court 
held  in  respect  to  an  analogous  situation,  "Federal  juris- 
diction may  be  invoked  to  vindicate  a  right  or  privilege 
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claimed  under  a  federal  statute.  It  may  not  be  invoked 
where  the  right  asserted  is  non-federal,  merely  because  the 
plaintiff's  right  to  sue  is  derived  from  federal  law,  or 
because  the  property  involved  was  obtained  under  federal 
statute.  .  .  .  The  case  is  analogous  to  those  involv- 
ing rights  to  land  granted  under  laws  or  treaties  of  the 
United  States.  Where  the  complaint  shows  only  that  such 
was  the  source  of  the  plaintiff's  title,  the  case  is  not  one 
within  the  jurisdiction  of  the  federal  courts."  [Puerto 
Rico  V.  Russell  &  Company,  288  U.  S.  476,  483-484 
(per  Stone,  J.)  ;  Gully  v.  First  National  Bank,  299  U.  S. 
109,  112-113,  114,  118;  Barnhart  v.  Western  Maryland 
Ry.  Co.  (C.  C.  A.  4),  128  F.  2d  709,  713-714;  Schatte 
V.  I.  A.  T.  S.  E.  (S.  D.  Cal.),  70  Fed.  Supp.  1008, 
1011.]  Clearly,  therefore,  there  must  be  something  more 
than  the  mere  fact  that  the  existence  of  a  copyright  is 
at  the  heart  of  the  action  to  justify  the  assumption  of 
jurisdiction  by  a  district  court. 

B.  A  Suit  to  Foreclose  a  Mortgage  Does  Not  Present  a  Fed- 
eral Question.  Nor  Is  One  Created  by  Reason  o£  the 
Fact  That  the  Property  Mortgaged  Is  a  Copyright. 

We  have  noted  that  suits  respecting  the  enforcement 
of  contracts  relating  to  patents  and  copyrights  and  suits 
respecting  the  determination  and  transfer  of  title  thereto 
are  within  the  exclusive  cognizance  of  the  state  courts, 
absent  diversity  of  citizenship.  There  appears  to  be  scant 
justification  for  the  application  of  a  different  rule  to  a 
chattel  mortgage,  which  is  simply  a  specialized  form  of 
contract  [Calif.  Civil  Code,  Section  2920],  or  to  an  ac- 
tion seeking  foreclosure  thereof,  which  is  simply  a  means 
of  effecting  a  determination  and  transfer  of  title  to  the 
mortgaged  property.  The  right  of  which  enforcement  is 
sought,  and  the  means  of  its  enforcement,  are  governed 
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by  applicable  provisions  of  state  law.  Questions  of  form, 
validity,  acknowledgment,  foreclosure,  and  sale  under  a 
decree  therefor,  are  matters  clearly  within  the  province 
of  state  statutes.  Certainly  a  state  court  would  be  the 
competent,  proper  and  exclusive  forum  for  a  suit  be- 
tween citizens  of  that  state  to  foreclose  a  chattel  mort- 
gage upon  household  furniture  or  growing  crops,  or  any 
other  items  of  personal  property.  Why  is  it  ousted  of 
jurisdiction  to  enforce  the  laws  of  the  state  by  the  for- 
tuitous circumstance  that  the  mortgaged  property  is  a  pat- 
ent or  copyright,  rather  than  a  house  full  of  furniture? 

Case  authority  upon  so  obvious  a  point  is  not  totally 
wanting.  In  Keiper  v.  Amico,  174  Misc.  211,  20  N.  Y. 
S.  2d  480,  481,  an  action  to  foreclose  a  chattel  mortgage 
upon  a  patent,  the  court  stated   [italics  ours]  : 

"The  contention  that  the  federal  courts  have  ex- 
clusive jurisdiction  of  the  action  on  the  ground  that 
it  involves  a  patent  is  untenable.  This  is  an  action 
to  foreclose  a  mortgage  on  a  patent  and  does  not 
involve  its  validity.  Both  parties  here  concede  that 
the  patent  is  valid,  and  the  action  arises  under  the 
mortgage  and  not  under  the  federal  patent  law." 

It  has  been  suggested  by  appellee  that  the  Keiper  case 
does  not  constitute  a  determination  of  want  of  jurisdic- 
tion in  the  federal  court,  but  is  merely  a  decision  that 
state  courts  have  jurisdiction  concurrent  with  that  of  the 
United  States  District  Courts.  This  argument  cannot 
be  sustained.  If  the  federal  courts  have  jurisdiction  at 
all,  they  must  acquire  it  under  Section  1338(a)  and  it  is 
there  provided  that  such  jurisdiction  shall  be  exclusive. 
Conversely,  if  the  state  court  has  any  jurisdiction,  the 
case  is  not  one  under  Section  1338(a)  and  the  federal 
court  therefore  has  no  jurisdiction. 
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Although  the  Keipcr  case  is  the  only  one  dealing  di- 
rectly with  the  matter  at  issue  in  the  present  case,  the 
federal  courts  have  reached  the  same  result  in  cases  which 
cannot  be  substantially  distinguished  from  the  present 
case.  In  Dorf  v.  Denton  (S.  D.  N.  Y.),  17  Fed.  Supp. 
531,  533,  the  court  held  that  a  state  court  decision  that 
the  execution  of  a  chattel  mortgage  on  a  copyright  was 
in  fraud  of  creditors  was  res  judicata,  stating  that  the 
state  court  had  exclusive  jurisdiction  to  determine  the 
validity  of  such  a  mortgage.  In  Wilson  v.  Sandford,  51 
U.  S.  (10  How.)  99,  101-102,  the  United  States  Su- 
preme Court,  in  a  case  in  which  a  patentee  had  sold  his 
patent  in  exchange  for  promissory  notes  carrying  a  pro- 
vision for  forfeiture  of  the  patent  in  the  event  of  non- 
payment of  the  notes,  held  that  the  federal  court  had  no 
jurisdiction  of  an  action  to  compel  such  a  forfeiture.  The 
rule  of  the  Wilson  case  was  approved  and  applied  in 
Luckett  V.  Delpark,  270  U.  S.  496,  504,  511,  in  which 
case  plaintiff  had  sued  in  federal  court  to  compel  a  re- 
assignment to  him  of  a  patent  under  the  terms  of  the 
initial  assignment  by  which  he  retained  a  reversionary 
interest  upon  failure  of  stated  conditions  subsequent.  The 
Supreme  Court  held  that  the  federal  court  had  no  juris- 
diction, stating  that  there,  as  in  all  actions  to  foreclose 
rights  in  a  patent  or  copyright,  the  action  arose  under 
the  contract  providing  therefor  and  not  under  patent  or 
copyright  law. 

A  similar  situation  that  in  legal  purport  and  effect 
cannot  be  distinguished  from  that  presented  by  this  appeal 
has  frequently  arisen  in  the  United  States  Supreme  Court 
with  respect  to  ship  mortgages.  By  express  provisions 
of  both  the  United  States  Constitution  and  Act  of  Con- 
gress, the  federal  courts  are  given  original  and  exclusive 
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jurisdiction  of  all  cases  in  admiralty.  [U.  S.  Const., 
Art.  Ill,  Section  2;  Title  28.  United  States  Code,  Section 
1333.]  Concededly,  the  admiralty  jurisdiction  of  the 
United  States  District  Courts  is  at  least  as  broad  and 
inclusive  as  that  conferred  by  Section  1338(a).  If 
appellee's  contentions  and  the  decision  of  the  trial  court 
herein  are  sound,  it  would  follow  by  necessary  analogy 
that  a  district  court  sitting  in  admiralty  would  have  ex- 
clusive jurisdiction  of  a  libel  to  foreclose  a  mortgage  on  a 
ship.  Such,  hozvez'er,  is  most  emphatically  not  the  case. 
In  point  of  fact,  in  innumerable  decisions  prior  to  1920, 
the  federal  courts  have  uniformly  held  that  a  libel  in 
admiralty  to  foreclose  a  ship  mortgage  presented  no  ac- 
tion of  which  a  federal  court  might  take  jurisdiction! 
[Detroit  Trust  Co.  v.  Steamer  Thomas  Barium,  293  U.  S. 
21,  32  and  cases  cited  therein;  The  J.  E.  Rumbell,  148 
U.  S.  1,  15:  Bogart  v.  The  Steamboat  John  Jay,  58  U.  S. 
(17  How.)   399.  401-402.] 

The  reasons  assigned  by  the  court  for  so  holding  are 
significantly  similar  to  those  given  in  the  decisions  here- 
tofore cited  [Point  II,  A  supra]  for  the  proposition  that 
actions  involving  contracts  or  assignments  of  copyrights 
and  patents  are  not  matters  of  federal  jurisdiction,  viz., 
that  the  subject  matter  of  the  suit  was  not  the  ship  or  its 
operation  which  were  subjects  of  admiralty  jurisdiction, 
but  rather  the  mortgage  which  was  not.  and  federal  juris- 
diction was  not  created  by  reason  of  the  fortuitous  cir- 
cumstance that  the  ultimate  result  of  the  suit  would  be 
the  transfer  of  possession  and/or  ownership  of  the  ves- 
sel. As  the  court  succinctly  stated  in  Bogart  v.  The 
Steamboat  JoJiii  Jay.  supra.  58  U.  S.  at  401-402: 

".   ,   .  whether  a  mortgage  is  foreclosed,  whether 
a   mortgagee   has   a    right    to    take    possession    of   a 
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chattel  personal,  whether  he  is  the  legal  or  the  equit- 
able owner,  and  whether  a  right  of  redemption  means 
that  a  mortgagee  is  restrained  from  selling  in  repay- 
ment of  his  debt  till  after  the  time  specified  for  the 
redemption  is  passed,  the  decision  of  these  questions 
belongs  to  other  courts;  they  are  not  within  the 
jurisdiction  or  province  of  the  courts  of  admiralty." 

Since  such  questions  may  not  be  decided  by  a  federal 
court  in  the  exercise  of  its  jurisdiction  in  admiralty,  in 
the  absence  of  a  specific  enabling  statute,  there  appears 
scant  justification  for  holding  that  the  same  questions 
may  be  so  decided  by  the  court  in  the  exercise  of  its 
copyright   or   patent   jurisdiction. 

The  need  for  such  an  enabling  statute  was  recognized 
by  Congress  in  the  enactment  of  the  Ship  Mortgage  Act 
of  1920,  an  elaborate  and  detailed  statute  prescribing  the 
only  conditions  under  which  the  federal  courts  might  ob- 
tain jurisdiction  of  an  action  to  foreclose  a  ship  mortgage.^ 
[See  Detroit  Trust  Co.  v.  Steamer  Thomas  Barium, 
supra,  293  U.  S.  at  32-37.]  There  is  no  question  of  the 
power  of  Congress  to  confer  jurisdiction  on  the  federal 
courts  in  the  foreclosure  of  a  copyright  mortgage,  just 
as  it  did  with  respect  to  ships  in  the  Ship  Mortgage  Act 
of  1920.  Its  failure  to  do  so  in  no  wise  justifies  the 
courts  in  acting  in  its  stead. 


^It  is  likewise  significant  that  a  ship  mortgage  which  fails  in 
any  particular  to  conform  to  the  provisions  of  the  statute,  although 
otherwise  perfectly  valid,  does  not  come  within  the  grant  of  federal 
jurisdiction  and  must  be  foreclosed  in  the  state  court.  [Detroit 
Trust  Co.  V.  Steamer  Thomas  Barium,  supra.  293  U.  S.  at  33;  The 
Emma  Giles  (D.  C.  Md.),  15  Fed.  Supp.  502,  508.]  In  the  latter 
case  the  court  stated  that  it  "reluctantly"  reached  the  conclusion 
that  it  lacked  jurisdiction  since  Congress  had  failed  to  make  the 
Act  wholly  effective,  but  that  it  could  not  supply  the  deficiency  by 
judicial  "interpretation,"  and  that  it  could  not  "thereby  create 
for  itself  a  jurisdiction  which  does  not  otherwise  exist."  [The 
Emma   Giles,   supra,   at  page   508.] 
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C.  No  Act  of  Congress  Makes  an  Action  to  Foreclose  a 
Mortgage  on  a  Copyright  a  Subject  o£  Federal  Juris- 
diction. 

From  the  discussion  hereinabove  set  forth,  it  cannot  be 
disputed  that,  in  the  absence  of  some  provision  of  the 
copyright  statute  or  Judicial  Code  expressly  making  mort- 
gages of  copyrights  a  subject  of  federal  jurisdiction,  that 
jurisdiction  does  not  exist.  The  trial  court,  however, 
purports  to  find  such  a  statute  in  Title  17,  United  States 
Code,  Section  28,  which  provides: 

"Copyright  secured  under  this  title  or  previous 
copyright  laws  of  the  United  States  may  be  assigned, 
granted,  or  mortgaged  by  an  instrument  in  writing 
signed  by  the  proprietor  of  the  copyright,  or  may 
be  bequeathed  by  will." 

It  is  argued  that  by  reason  of  this  statute  the  right 
to  mortgage  a  copyright  is  a  federal  right  existing  only  by 
virtue  of  federal  statute,  and  therefore  that  an  action  to 
enforce  that  right  arises  under  an  Act  of  Congress  relat- 
ing to  copyrights  within  the  meaning  of  Section  1338(a). 
[97  Fed.  Supp.  at  364.] 

This  ruling  is  erroneous.  A  mere  comparison  of  the 
provisions  of  Section  28  with  those  of  the  Ship  Mortgage 
Act  of  1920  [Point  II,  B,  supra]  demonstrates  that  the 
intention  of  Congress  was  not  to  create  a  federal  ''right 
to  mortgage  the  copyright"  [97  Fed.  Supp.  at  364],  but 
was  simply  to  permit  the  mortgaging  of  a  copyright,  just 
as,  in  the  same  sentence,  it  permitted  the  assignment, 
grant  or  bequest  of  a  copyright.  It  is  well  settled  that 
"a  suit  .  .  .  does  not  arise  under  an  Act  of  Congress 
or  the  Constitution  of  the  United  States  because  pro- 
hibited thereby.  .  .  .  With  no  greater  reason  can  it  be  said 
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to  arise  thereunder  because  permitted  thereby."  [Cardozo, 
J.,  in  Gidly  v.  First  National  Bank,  229  U.  S.  109,  116. 
Italics  ours.] 

The  provisions  of  Section  28  are  merely  permissive, 
not  definitive;  they  make  no  provision  for  the  enforce- 
ment of  such  mortgages,  nor  for  their  foreclosure  or  sale 
of  the  mortgaged  property,  nor  do  they  prescribe  the 
requisites  of  form  and  validity.  The  same  provision  per- 
mits in  exactly  the  same  terms  and  context  the  assign- 
ment, grant,  and  bequest  of  copyrights,  yet  it  has  been 
expressly  and  uniformly  held  that  assignment,  grant  and 
bequest  are  not  federal  rights  the  enforcement  of  which 
can  be  the  subject  of  federal  jurisdiction.  [See  cases 
cited,  Point  II,  A,  snpra.^  There  is  no  justification  for 
the  singular  holding  that  the  specification  of  mortgages 
in  common  with  bequests,  grants  and  assignments  in  Sec- 
tion 28,  makes  that  right  alone,  but  none  of  the  others, 
one  cognizable  in  the  federal  courts.^ 

The  decisions  prior  to  1920  with  respect  to  ship  mort- 
gages likewise  present  controlling  precedent  adverse  to 
the  holding  of  the  trial  court  that  Section  28  makes  the 


^It  is  intimated  by  the  trial  court  that  the  statute  is  more  than 
merely  permissive,  that  it  actually  creates  a  right  not  theretofore 
in  existence,  and  that  the  mortgaging  of  a  copyright  is  therefore 
a  federal  right.  It  will  be  noted,  however,  that  chattel  mortgages 
were  recognized  at  common  law  and  exist  except  as  limited  by 
statute.  At  common  law.  the  owner  of  literary  property  had  all 
rights  therein,  including  the  right  to  mortgage  his  interest,  as 
those  possessed  by  the  owner  of  any  other  personal  property. 
{Ball,  Laiv  of  Copyright  and  Literary  Property,  sec.  216,  p.  474; 
18   C.  J.  S.,   Copyright  and  Literary  Property,   sec.   4,   p.    140.] 

Secondly,  in  the  companion  field  of  patent  law.  without  the 
benefit  of  a  statute  such  as  Section  28.  chattel  mortgages  of  pat- 
ents have  repeatedly  been  upheld  by  the  courts.  Why  should  it 
be  deemed  necessary  to  create  chattel  mortgages  as  applied  to 
copyrights  but  not  as  applied  to  patents? 
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right  to  mortgage  a  copyright  a  subject  of  federal  juris- 
diction. In  The  J.  E.  Rimibell,  148  U.  S.  1,  15-16,  the 
appellees  relied  in  support  of  their  claim  of  federal  juris- 
diction upon  a  federal  statute  [Act  of  July  29,  1850,  ch. 
27,  sec.  1,  Rev.  Stat.,  sec.  4192]  which  provided  that  a 
mortgage  or  hypothecation  of  a  vessel  or  any  part  thereof, 
to  be  valid  as  against  third  parties,  must  be  recorded  in 
the  office  of  the  collector  of  customs  where  such  vessel 
was  registered  and  enrolled.  It  was  argued,  much  as  it 
is  here  argued,  that  that  statute  made  a  mortgage  re- 
corded thereunder  a  subject  of  federal  cognizance  and  a 
libel  to  foreclose  such  a  mortgage  an  action  within  the 
admiralty  jurisdiction  of  the  federal  court.  The  court, 
however,  held  that  the  statute  was  merely  a  permissive 
registry  or  recordation  provision,  that  it  did  not  create 
a  right  to  mortgage,  which  right  existed  independent  of 
federal  law,  and  that  federal  jurisdiction  was  not  created 
thereby.  Manifestly  if,  as  the  Supreme  Court  held,  that 
statute  did  not  bring  the  mortgages  it  covered  within  the 
cognizance  of  the  federal  courts,  neither  does  Section  28. 

The  foreclosure  action  which  is  the  subject  of  this  case 
involved  no  question  of  the  validity  or  infringement  of 
the  copyright,  or  of  the  application  of  a  federal  statute, 
nor  did  it  present  any  dispute  with  reference  to  any  al- 
leged federal  right.  The  only  questions  which  might  have 
been  presented — such  as  the  rights  of  sale  or  redemption, 
form  and  validity,  or  rights  of  possession — were  ques- 
tions whose  decision  is  not  prescribed  by  any  federal  stat- 
ute, but  must  be  made  with  reference  to  applicable  state 
law.  There  is  consequently  no  basis  for  a  decision  that 
the  foreclosure  action  presented  a  federal  question  within 
the  meaning  of  Section  1331  or  Section  1338(a). 
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III. 

Even  if  the  Claimed  Inadequacy  or  Deficiency  of  the 
Remedy  Available  in  the  State  Courts  May  Be 
Relied  Upon  to  Read  Into  Section  1338(a)  the 
Implication  of  Federal  Jurisdiction,  No  Such  in- 
adequacy or  Deficiency  Is  Inherent  in  the  Fore- 
closure Decree  of  a  State  Court. 

The  opinion  of  the  trial  court  under  the  heading  "The 
Inadequacy  of  State  Remedies"  attempts  to  support  the 
jurisdiction  of  the  District  Court  in  the  foreclosure  action 
by  what  it  conceives  to  be  the  deficiencies  in  the  state 
court  process  for  such  foreclosure.  [97  Fed.  Supp.  at 
367-369.]  The  asserted  deficiencies  are  apparently  two 
in  number: 

1.  An  action  to  foreclose  a  mortgage  is  an  action  in 
rem,  the  res  being  the  copyright.  But  since  the  res 
does  not  have  a  situs  in  any  particular  state,  no 
state  court  has  the  power  to  deal  with  and  determine 
rights  therein. 

2.  The  decree  of  the  state  court,  for  reasons  outlined 
above,  could  not  transfer  merchantable  title  to  the 
copyright  co-extensive  with  the  territorial  limits 
of  the  United  States. 

We  have  already  seen  that  federal  jurisdiction  in  a 
given  case  must  be  affirmatively  established  upon  the 
strength  of  the  statutory  provision  that  assertedly  creates 
it,  not  won  by  default  upon  the  claimed  weakness  of  the 
state  court  remedy  or  process.  The  asserted  need  may 
well  be  considered  by  Congress  in  the  creation  of  juris- 
diction by  statute;  neither  such  need  nor  any  other  factor 
justifies  a  court  in  creating  jurisdiction  by  "interpreta- 
tion" where  such  jurisdiction  is  not  clearly  conferred  by 
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the  statute  under  construction.  ''The  jurisdiction  of  the 
federal  courts  is  carefully  guarded  against  expansion  by 
judicial  interpretation/'  [American  Fire  &  Casualty  Co. 
V.  Finn,  341  U.  S.  6,  95  L.  Ed.  Adv.  Op.  473,  480;  The 
Emma  Giles  (D.  C.  Md.),  15  Fed.  Supp.  502,  508.  Italics 
ours.] 

Moreover,  the  argument  is  defective  in  that  it  proves 
too  much.  If,  as  the  trial  court  has  held,  personal  service 
upon  all  parties  within  the  state  is  insufficient  to  confer 
jurisdiction  upon  the  state  court,  then  federal  jurisdiction 
is  similarly  lacking-  for  precisely  the  same  reason.  If, 
as  the  trial  court  has  held,  the  copyright  has  no  ''situs" 
within  the  state,  then  it  is  just  as  true  that  it  has  no 
"situs"  within  a  district  in  that  state  so  as  to  confer 
jurisdiction  on  a  federal  court  sitting  in  that  district! 
If  "situs"  is  a  sina  qua  non  to  jurisdiction  in  the  present 
case,  then  the  requirement  is  a  double-edged  sword  which 
cuts  as  deeply  into  the  jurisdiction  of  the  federal  courts 
as  it  does  into  the  jurisdiction  of  the  courts  of  the  states. 
A  res  that  is  not  present  within  the  boundaries  of  the 
state  is  a  fortiori  not  present  within  the  boundaries  of  a 
district  within  the  state. 

Nor  is  the  trial  court's  hypothesis  to  be  salvaged  by  any 
suggestion  that  "situs"  is  a  requirement  of  state,  but  not 
of  federal,  jurisdiction.  In  point  of  fact,  the  "situs" 
of  an  intangible  is  material,  if  at  all,  only  under  the  fed- 
eral statutes.  In  cases  in  which  personal  service  is  insuf- 
ficient to  confer  jurisdiction  (and  we  accept,  for  purpose 
of  this  discussion  only,  the  trial  court's  assumption  that 
this  is  such  a  case),  the  federal  courts  have  only  such 
jurisdiction  as  is  conferred  upon  them  by  Title  28,  United 
States  Code,  Section  1655.  [McDowell  v.  Davies  (E.  D. 
Wash.),   96   Fed.    Supp.    301,    302;    3   Moore's  Federal 
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Practice,  Sec.  64.03,  p.  3v311.]  Presumably,  since  the 
trial  court  treats  the  foreclosure  action  as  one  in  rem 
in  which  personal  service  alone  does  not  confer  juris- 
diction, that  jurisdiction  is  conferred  by  Section  1655. 
But  a  federal  court  has  jurisdiction  under  Section  1655 
only  when  the  subject-matter  of  the  litigation  is  "real 
or  personal  property  within  the  district"  in  which  that 
court  sits.  Since,  ex  hypothesi,  the  copyright  is  not  within 
the  State  of  California  so  as  to  give  the  state  court  juris- 
diction, it  necessarily  and  inevitably  follows  that  it  is 
not  within  the  Southern  District  of  California  so  as  to 
confer  jurisdiction  upon  the  federal  courts  of  that  dis- 
trict! The  federal  courts  consequently  have  expressly  so 
held  in  cases  involving  the  determination  of  rights  in 
patents.  [Kohagen  v.  Harwood  (C  C.  A.  7),  185  F. 
2d  276,  278;  Standard  Gas  Power  Co.  v.  Standard  Gas 
Power  Co.   (N.  D.  Ga.),  224  Fed.  990,  992.] 

Manifestly,  under  the  trial  court's  assumption  that 
"situs"  of  a  copyright  is  essential  to  jurisdiction  over  it 
and  that  a  copyright  has  no  ''situs"  within  the  territorial 
limits  of  any  state,  jurisdiction  over  it  exists  in  neither 
the  federal  nor  the  state  courts;  in  fact,  it  does  not  exist 
at  all.  Consequently,  one  of  the  two  elements  of  that 
assumption  is  necessarily  erroneous.  Either  the  "situs" 
of  a  copyright  is  irrelevant  and  personal  service  within 
the  jurisdiction  is  sufficient  to  confer  power  to  act,  or  a 
copyright  does  have  a  territorial  "situs"  and  the  courts  of 
the  jurisdiction  within  which  that  "situs"  exists  have  the 
power  to  act.  Tf  "situs"  is  irrelevant,  then  personal  serv- 
ice confers  jurisdiction  upon  the  courts  of  the  state  in 
which  personal  service  is  made.  If  "situs"  is  relevant 
and  the  copyright  has  a  territorial  "situs"  somewhere, 
then  the  courts  of  the  state  in  which  that  "situs"  exists 
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have  jurisdiction  to  determine  rights  in  the  copyright. 
In  either  case,  the  trial  court's  hypothesis  fails  completely 
to  establish,  but  rather  negatives,  the  conclusion  that  this 
action  is  one  of  which  the  state  courts  do  not  have  juris- 
diction. 

In  point  of  fact,  however,  ''situs''  of  a  copyright  does 
not  exist  and  the  concept  is  totally  irrelevant  to  the  juris- 
diction of  a  state  court  to  determine  rights  in  that  copy- 
right. 

The  very  real  problems  of  jurisdiction  cannot  be  solved, 
nor  can  their  solution  in  any  manner  be  aided  by  recita- 
tion of  the  outmoded  and  discredited  concept  that  intan- 
gible personal  property  may  be  said  to  have  or  not  to 
have  a  ''situs''  within  the  territorial  limits  of  a  particular 
state.  The  fiction  of  "situs"  of  intangibles  as  a  juris- 
dictional concept  has  not  survived  the  decision  of  the 
United  States  Supreme  Court  in  Curry  v.  McCanless, 
307  U.  S.  357,  and  it  no  longer  has  any  relevance  with 
respect  to  the  determination  whether  a  particular  state 
has  jurisdiction  to  act  upon  rights  in  intangibles.  [See 
Graves  v.  Elliott,  307  U.  S.  383,  386;  Estate  of  Nezvton, 
35  Cal.  2d  830,  841-842,  221  P.  2d  952,  958-959,  and 
cases  cited  therein.^  The  controlling  element  in  the  juris- 
diction of  a  state  court  over  an  intangible  is  not  the 
"situs"  thereof,  since  it  has  none,  but  the  amenability 
to  service  of  persons  having  interests  therein.     [Standard 

Oil  Co.  V.  Nezv  Jersey,  341  U.  S ,  95  L.  Ed.  Adv.  Op. 

755,  762.]     Intangible  personal  property  has  no  "situs." 

".  .  .  intangibles  .  .  .  are  but  relationships  be- 
tween persons,  natural  or  corporate,  which  the  law 
recognizes  by  attaching  to  them  certain  sanctions 
enforceable  in  courts.  The  power  of  government 
over  them  and   the  protection  which   it  gives   them 
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cannot  be  exerted  through  control  of  a  physical 
thing.  They  can  be  made  effective  only  through 
control  over  and  protection  afforded  to  those  persons 
whose  relationships  are  the  origin  of  the  rights.  .  .  . 
Obviously,  as  sources  of  actual  or  potential  wealth 
.  .  .  they  cannot  be  disassociated  from  the  persons 
from  whose  relationships  they  are  derived."  [Stone, 
C.  J.,  in  Curry  v.  McCanless,  307  U.  S.  357,  365- 
366.] 

Concededly,  the  courts  of  the  State  of  California  would 
have  personal  jurisdiction  over  the  only  parties  from 
whose  relationships  the  rights  sought  to  be  asserted 
herein  are  derived.  Both  mortgagee  and  mortgagor  in 
the  foreclosure  action  were  citizens  of  California,  amen- 
able to  process  within  the  state.  A  state  court  decree 
would  be  completely  effective  to  transfer  title  of  the  prop- 
erty involved  from  one  to  the  other,  without  any  refer- 
ence to  ''situs''  or  the  lack  thereof. 

In  this  respect,  this  appeal  is  controlled  by  the  recent 
(May  28,  1951)  decision  of  the  United  States  Supreme 

Court  in  Standard  Oil  Co.  v.  Nezv  Jersey,  341  U.  S , 

95  L.  Ed.  Adv.  Op.  755.  In  that  case,  the  State  of 
New  Jersey  sought  to  escheat  to  itself  uncollected  divi- 
dends and  shares  of  stock  of  appellant  corporation.  Ap- 
pellant asserted  that  the  judgment  of  escheat  rendered 
by  the  New  Jersey  State  court  violated  the  due  process 
clause  of  the  Fourteenth  Amendment  in  that  the  court 
had  no  jurisdiction  of  the  action  for  the  reason  that  the 
escheated  intangibles  had  no  "situs"  within  the  territorial 
limits  of  New  Jersey.  The  court,  in  language  particularly 
applicable  to  this  appeal,  rejected  that  contention  and  held 
that  personal  service  upon  appellant  was  sufficient  to  give 
the  state  court  jurisdiction  to  escheat  the  intangibles,  ir- 
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respective  of  any  problems  of  ''situs/'  stating  [95  L.  Ed. 
Adv.  Op.  at  762-763;  italics  ours]: 

"We  see  no  reason  to  doubt  that  where  the  debtor 
and  creditor  are  within  the  jurisdiction  of  a  court, 
that  court  has  constitutional  power  to  deal  with  the 
debt.  Since  choses  in  action  have  no  spatial  or  tan- 
gible existence,  control  over  them  can  'only  arise 
from  control  or  power  over  the  persons  whose  rela- 
tionships are  the  source  of  the  rights  and  obliga- 
tions' ,  .  .  Situs  of  an  intangible  is  fictional  but 
control  over  parties  zvhose  judicially  coerced  action 
can  make  effective  rights  created  by  the  chose  in 
action  enables  the  court  with  such  control  to  dispose 
of  the  rights  of  the  parties  to  the  intangible.  Since 
such  power  exists  through  the  state's  jurisdiction  of 
the  parties  whose  dealings  have  created  the  chose  in 
action,  we  need  not  rely  on  the  concept  that  the 
asset  represented  by  the  certificate  or  dividend  is 
where  the  obligor  is  found.  The  rights  of  the  owner 
of  the  stock  and  dividends  come  within  the  reach 
of  the  court  by  the  notice,  i.  e.,  service  by  publica- 
tion; the  rights  of  the  appellant  by  personal  service. 
.     .     .     This  gives  New  Jersey  jurisdiction  to  act." 

The  above-cited  case  also  fully  and  completely  refutes 
the  conclusion  of  the  trial  court  that,  if  the  mortgagee 
were  limited  to  a  state  court  decree  of  foreclosure  and 
sale,  it  "would  be  deprived  of  the  opportunity  of  having 
an  adjudication  which  would  determine,  for  all  time,  and 
for  all  jurisdictions,  the  rights  to  the  property."  [97  Fed. 
Supp.  at  369.] 
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Such  a  ruling  cannot  be  supported.  It  completely  ig- 
nores and  fails  to  give  any  effect  whatever  to  the  pro- 
visions of  the  Full  Faith  and  Credit  Clause  of  the  United 
States  Constitution,  which  gives  such  state  court  decree 
binding  and  conclusive  effect  in  all  jurisdictions  for  all 
purposes.  It  was  similarly  contended  in  the  Standard 
Oil  Co.  case  that  the  New  Jersey  court  lacked  jurisdiction 
to  escheat  intangibles  for  the  reason  that  the  decision 
would  not  finally  determine  all  rights  therein  which  might 
be  asserted  in  the  courts  of  other  jurisdictions.  The 
court  rejected  that  contention,  stating  specifically  that  the 
New  Jersey  decree  was  by  reason  of  the  Full  Faith  and 
Credit  clause  binding  upon  the  courts  of  all  other  juris- 
dictions and  barred  any  further  action  in  any  other  juris- 
diction with  respect  to  the  ownership  of  the  same  intan- 
gibles. [Standard  Oil  Co.  v.  New  Jersey,  95  L.  Ed.  Adv. 
Op.  at  764;  Harris  v.  Balk,  198  U.  S.  215,  226.] 

By  the  same  reasoning  it  is  clear  that,  a  state  court 
having  acquired  jurisdiction  to  deal  with  the  mortgaged 
property  by  virtue  of  personal  service  of  mortgagor  and 
mortgagee  and  having  entered  a  decree  of  foreclosure  and 
sale  of  the  mortgaged  property,  ordering  the  mortgagor 
to  deliver  said  property  for  such  sale,  that  decree  would 
be  valid  and  effective  for  all  purposes  throughout  the 
United  States.  The  decree  would  be  beyond  any  doubt  a 
conclusive  "adjudication  which  would  determine,  for  all 
time,  and  for  all  jurisdictions,  the  rights  to  the  property." 
[97  Fed.  Supp.  at  369.] 
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Conclusion. 

The  solution  of  the  problem  presented  by  this  appeal  is 
not  aided  by  consideration  of  the  technical  niceties  of 
copyright  law  or  by  abstract  reflection  on  the  nature  of 
the  copyright.  The  issue  is  one  of  mortgages  and  juris- 
diction, not  of  copyrights,  and  it  is  useless  to  proceed 
upon  any  other  assumption.  A  mortgage  is  sought  to  be 
foreclosed  as  between  citizens  of  the  same  state,  all  within 
the  jurisdiction  and  amenable  to  the  process  of  the  state 
court.  The  fact  that  the  mortgaged  property  is  a  copy- 
right, rather  than  an  automobile  or  a  kitchen  stove,  is  a 
purely  fortuitous,  almost  totally  irrelevant,  circumstance. 
The  abstract  nature  of  a  copyright  is  no  more  material 
to  this  inquiry  than  the  abstract  nature  of  a  kitchen 
stove.  The  solution  of  the  problem  rests  upon  the  inter- 
pretation of  a  concrete  federal  statute  in  the  light  of 
concrete  principles  of  federal  jurisdiction.  Under  that 
statute  and  upon  those  principles,  the  conclusion  is  ines- 
capable that  the  jurisdiction  to  foreclose  the  mortgage 
here  in  question  is  vested  exclusively  in  the  state  courts. 
For  that  reason,  the  judgment  should  be  and,  we  feel, 
will  be  reversed. 

Respectfully  submitted, 

loeb  and  loeb, 
Herman  F.  Selvin, 
Saul  N.  Rittenberg, 
Harry  L,  Gershon, 

Attorneys  for  Appellant. 
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No.  13044 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Republic  Pictures  Corporation, 

Appellant, 
vs. 
Security-First  National  Bank  of  Los  Angeles, 

Appellee. 


APPELLEE'S  BRIEF. 


Basis  of  Jurisdiction. 

Jurisdiction  of  the  Court  of  Appeals  is  believed  to  be 
derived  from  Title  28,  United  States  Code,  Section  1291, 
the  within  appeal  being  taken  from  a  final  decision  of 
the  United  States  District  Court  for  the  Southern  Dis- 
trict of  California^  Central  Division. 

The  complaint  in  the  court  below  was  framed  in  decla- 
tory  relief  and  was  filed  on  behalf  of  Appellee  on  Sep- 
tember 7,  1950  [Tr.  p.  3].  Appellant  filed  its  answer 
on  October  18,  1950  [Tr.  p.  4].  The  matter  came  on 
for  trial  on  March  30,  1951,  and  it  affirmatively  ap- 
peared, both  from  the  complaint  and  from  the  Findings 
of  Fact  made  by  the  United  States  District  Court,  that 
Appellee  was  and  is  a  national  banking  association  doing 
business  and  having  a  principal  place  of  business  in  the 
Southern  District  of  California,  and  that  Appellant  was 
and  is  a  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  New  York  [Tr.  p. 
9].     It  was  further  found  that  the  amount  in  contro- 
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versy  exceeded  the  sum  of  Three  Thousand  Dollars 
($3,000.00),  exclusive  of  costs  and  interest  [Tr.  p.  9]. 
Jurisdiction  of  the  United  States  District  Court,  therefore, 
was  derived  from  Title  28,  United  States  Code,  Section 
1332(a)(1). 

The  judgment  of  the  United  States  District  Court  was 
entered  en  June  14,  1951  [Tr.  p.  10,  Ex.  B],  and  notice 
of  appeal  from  said  judgment  was  filed  and  served  by 
Appellant  on  June  19,  1951   [Tr.  p.  10,  Ex.  C]. 

Summary  of  the  Argument. 
I. 

The  United  States  District  Court  has  comprehensive 
and  exclusive  jurisdiction,  derived  clearly  and  expressly 
from  a  specific  statute  to  hear  and  decide  cases  arising 
under  the  Copyright  Law. 

II. 

An  action  to  foreclose  a  mortgage  on  copyright  is  an 
action  arising  under  the  Copyright  Law  and  is  cognizable 
exclusively  in  the  United  States  District  Court: 

(a)  A  civil  action  arises  under  a  law  of  Congress 
when  it  requires  the  establishment,  enforcement  or 
vindication  of  a  federal  right  as  its  principal  is- 
sue; 

(b)  A  civil  action  arises  under  Section  1338(a)  of  the 
Judicial  Code  if  it  sets  up  some  right,  title  or  in- 
terest under  the  Copyright  Law  and  invokes  a 
federal  right  or  remedy. 

m. 

Appellant's  cases  distinguished: 

(a)  Cases  cited  under  Appellant's  point  I. 

(b)  Cases  cited  under  Appellant's  point  II. 

(c)  Cases  cited  under  Appellant's  point  III. 
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ARGUMENT. 

I. 

The  United  States  District  Court  Has  Comprehensive 
and  Exclusive  Jurisdiction,  Derived  Clearly  and 
Expressly  From  a  Specific  Statute,  to  Hear  and 
Decide  Cases  Arising  Under  the  Copyright  Law. 

Congressional  authority  to  legislate  in  the  field  of  copy- 
right is  derived  from  constitutional  mandate  (Constitu- 
tion, Art.  I,  Sec.  8),  and  pursuant  thereto  Congress  has 
from  time  to  time  enacted  legislation  establishing  and 
governing  copyright,  including  the  present  Copyright  Law 
(Act  of  March  4,  1909,  35  Stat.  1084,  Ch.  320;  codified 
and  enacted  into  positive  law.  Act  of  July  30,  1947,  61 
Stat.  652,  Ch.  391,  Sec.  1,  Title  17,  U.  S.  C). 

Original  jurisdiction  of  any  civil  action  arising  under 
the  Copyright  Law  is  vested  in  the  United  States  District 
Courts  under  the  specific  terms  of  Title  28,  United  States 
Code,  Section  1338(a),  which  reads  as  follows: 

"§1338.     Patents,  copyrights,  trade-marks,  and  un- 
fair competition. 

(a)  The  district  courts  shall  have  original  juris- 
diction of  any  civil  action  arising  under  any  Act  of 
Congress  relating  to  patents,  copyrights  and  trade- 
marks. Such  jurisdiction  shall  be  exclusive  of  the 
courts  of  the  states  in  patent  and  copyright  cases." 

Within  the  field  of  copyright,  to  which  the  foregoing 
specific  statute  expressly  relates,  the  jurisdiction  of  the 
United  States  District  Courts  is  not  limited,  but  is  ex- 
clusive and  comprehensive. 

None  of  the  cases  cited  by  Appellant  to  the  effect  that 
the  federal  courts  are  courts  of  limited  jurisdiction,  with 


which  proposition  Appellee  does  not  take  issue,  express 
or  imply  the  principle  that  this  Court  is  prevented  from 
construing  the  Judicial  Code  and  the  Copyright  Law  to 
determine  whether  or  not  an  action  to  foreclose  a  mort- 
gage on  copyright  is  an  action  coming  within  their  terms. 

Neither  Credit  Bureau  of  San  Diego  v.  Petrasich,  97 
F.  2d  65,  67  (C.  C.  A.  9,  1938),  nor  People  ex  rel.  Mc- 
Colgan  v.  Bruce,  129  F.  2d  421,  423  (C.  C.  A.  9,  1942), 
nor,  indeed,  any  of  the  cases  cited  by  Appellant  deprive 
the  Court  of  the  power  or  relieve  it  of  the  duty  of  con- 
struing Section  1338(a)  of  the  Judicial  Code.  Indeed,  in 
People  V.  Bruce,  supra,  the  jurisdictional  issue  was  re- 
solved by  a  construction  of  Title  28,  United  States  Code, 
Section  226,  in  the  light  of  the  congressional  intent  mani- 
fested in  the  enactment  of  the  legislation. 

It  is,  of  course,  well  established  that  the  jurisdiction 
of  the  federal  courts  is  limited  to  the  exercise  of  the  juris- 
diction conferred  upon  them  by  Act  of  Congress  within 
its  constitutional  powers,  but  after  Congress  has  legis- 
lated and  by  constitutional  authority  extended  the  powers 
of  the  federal  court  over  any  action  arising  in  a  specified 
field  (as  here)  it  is  the  jurisdiction  of  the  state  courts 
upon  which  the  limitation  is  imposed  or,  as  here,  excluded. 

We  do  not  suggest  that  the  Court  is  called  upon  to 
expand  Section  1338(a)  by  judicial  interpretation,  a  prac- 
tice condemned  in  American  Fire  and  Casualty  Co.  v. 
Finn,  341  U.  S.  6,  95  L.  Ed.,  Adv.  Ops.  473,  480  (1951). 
nor  do  we  contend  that  jurisdiction  should  be  invoked 
sua  sponte,  because  of  an  assumed  hiatus  in  the  law. 
Congress  has  not  failed  to  act,  and  all  that  is  required 
is  a  construction  of  the  law  which  Congress  has  enacted. 

That  this  is  nothing  novel  in  the  law  is  demonstrated 
by  the  fact  that  nowhere  has  it  been  contended,  for  ex- 
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ample,  that  an  action  for  infringement  of  copyright  should 
be  brought  in  any  court  other  than  the  United  States 
District  Court.  Such  an  action  is  cognizable  only  in  the 
United  States  District  Courts,  despite  the  fact  that  Sec- 
tion 1338(a)  of  the  Judicial  Code,  upon  which  jurisdic- 
tion is  grounded  in  such  cases,  as  well  as  in  the  present 
case,  makes  no  more  specific  mention  of  actions  for  in- 
fringement of  copyright  than  of  actions  to  foreclose 
mortgages  on  copyright. 

II. 

An  Action  to  Foreclose  a  Mortgage  on  Copyright  Is 
an  Action  Arising  Under  the  Copyright  Law  and 
Is  Cognizable  Exclusively  in  the  United  States 
District  Court. 

The  United  States  District  Courts,  having  exclusive 
jurisdiction  of  any  civil  action  arising  under  the  Copyright 
Law  [Title  28,  U.  S.  C,  Sec.  1338(a)],  there  remains 
for  consideration  a  definition  of  the  characteristics  of  an 
action  arising  under  the  Copyright  Law.  To  this  end  we 
must  consider,  (a)  the  characteristics  of  an  action  aris- 
ing under  a  given  federal  statute,  and  (b)  the  charac- 
teristics of  an  action  to  foreclose  a  mortgage  on  copy- 
right. 

(a)  A  Civil  Action  Arises  Under  a  Law  of  Congress  When 
It  Requires  the  Establishment,  Enforcement,  or  Vindi- 
cation of  a  Federal  Right  as  Its  Principal  Issue. 

While  the  problem  of  jurisdiction  as  related  to  copy- 
rights is  one  of  first  impression  in  the  courts,  much  con- 
sideration has  been  devoted  to  the  establishment  of  gen- 
eral criteria  whereunder  it  can  be  determined  whether  an 
action  arises   under   a   given  law   of    Congress.      Unfor- 


tunately  for  our  purposes,  these  cases  have  been  devoted 
principally  to  the  construction  of  Section  1331  of  the 
Judicial  Code,  which  provides  for  jurisdiction  in  the  fed- 
eral courts  of  actions  involving  a  minimal  amount  and 
arising  under  the  Constitution,  treaties,  and  laws  of  the 
United  States  and  with  respect  to  which  it  is  generally 
held  that  in  order  for  a  case  to  arise  thereunder  it  must 
principally  involve  the  construction,  validity,  vindication, 
or  effect  of  the  Constitution,  treaties,  or  laws  of  the 
United  States. 

//  the  tests  applicable  to  Section  1331  were  to  he  de- 
terminative of  all  such  questiotis  of  jurisdiction,  there 
would  have  been  no  purpose  in  enacting  Section  1338(a) 
to  cover  the  field  of  patents  and  copyrights.  When,  how- 
ever, jurisdiction  is  rested  on  Section  1338(a),  or  one 
of  the  former  statutes  to  the  same  effect,  the  foregoing 
test  of  construction  is  but  one  of  the  tests,  and  the  lesser 
one,  deteT-minative  of  the  issue.  [Pratt  v.  Paris  Gaslight 
&  Coke  Co.,  168  U.  S.  255,  259,  42  L.  Ed.  458,  460 
(1897):  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  1,  56  L. 
Ed.  645,  651    (1911).] 

In  Pratt  v.  Paris  Gaslight  &  Coke  Co.,  supra  at  page 
259  of  the  official  report,  Mr.  Justice  Brown  stated  the 
law  to  be  as  follows : 

"The  action  under  consideration  is  not  one  arising 
under  the  patent-right  laws  of  the  United  States  in 
any  proper  sense  of  the  term.  To  constitute  such 
a  cause  the  plaintiff  must  set  up  some  right,  title  or 
interest  under  the  patent  laws,  or  at  least  make  it 
appear  that  some  right  or  privilege  will  be  defeated 
by  one  construction,  or  sustained  by  the  opposite 
construction,  of  these  laws.  Starin  v.  New  York, 
115  U.  S.  248  [29:388]  ;  Gcrmania  Ins.  Co.  v.  Wis- 
consin, 119  U.  S.  473  [30:461]."    (Emphasis  added.) 
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While,  as  it  will  be  made  to  appear,  a  construction  of 
the  Copyright  Law  is  an  essential  to  the  instant  case, 
the  claim  of  jurisdiction  is  not  rested  solely  upon  that 
ground. 

The  general  limits  of  federal  jurisdiction  are  set  by 
two  relatively  recent  decisions  of  the  Supreme  Court  of 
the  United  States,  which  may  be  analyzed  with  profit. 

The  first  of  these  is  the  opinion  of  Mr.  Justice  Stone 
in  Puerto  Rico  v.  Russell  &  Co.,  288  U.  S.  476,  483,  77 
L.  Ed.  903,  909  (1933).  In  that  case  no  right,  title  or 
interest  under  a  law  of  Congress  was  set  up,  Mr.  Justice 
Stone  stating: 

''Federal  jurisdiction  may  be  invoked  to  vindicate 
a  right  or  privilege  claimed  under  a  federal  statute. 
It  may  not  be  invoked  where  the  right  asserted  is 
non-federal,  merely  because  the  plaintiff's  right  to 
sue  is  derived  from  federal  law,  or  because  the  prop- 
erty involved  was  obtained  under  federal  statute. 
The  federal  nature  of  the  right  to  be  established  is 
decisive — not  the  source  of  the  authority  to  estab- 
lish it."     (Emphasis  added.) 

Determinative,  then,  in  an  action  of  this  character,  is 
the  nature  of  the  right  to  be  established  or  vindicated. 
If  the  right  is  federal  in  nature,  there  is  federal  jurisdic- 
tion; if  the  right  is  non-federal  in  nature,  then  the  mere 
fact  that  it  is  claimed  under  an  act  of  Congress  does  not 
vest  jurisdiction  in  the  United  States  District  Courts. 

Nor  does  the  case  of  Gidly  v.  First  National  Bank, 
299  U.  S.  109,  112,  81  L.  Ed.  70,  72  (1936),  militate 
against  this  test.  In  that  case  the  propriety  of  removal 
to  a  federal  court  of  an  action  instituted  by  a  state  tax- 
ing authority  against  a  national  bank  was  challenged,  the 
Supreme  Court  holding  that  there  was  no  federal  juris- 


diction,  notwithstanding  that  the  source  of  the  authority 
to  estabhsh  the  right  was  derived  from  a  permissive  fed- 
eral statute.  This  is  entirely  consistent  with  Puerto  Rico 
V.  Russell  &  Co.,  supra,  and  with  Pratt  v.  Paris  Gas- 
light &  Coke  Co.,  supra. 

In  Gully  V.  First  National  Bank,  supra,  at  page  116 
of  the  official  report,  ]Mr.  Justice  Cardozo  stated: 

"Here  the  right  to  be  established  is  one  created  by 
the  state.  If  that  is  so,  it  is  unimportant  that  Fed- 
eral consent  is  the  source  of  state  authority.  To 
reach  the  underlying  law  we  do  not  travel  back  so 
far.  By  unimpeachable  authority,  a  suit  brought 
upon  a  state  statute  does  not  arise  under  an  act  of 
Congress  or  the  Constitution  of  the  United  States 
because  prohibited  thereby.  .  .  .  With  no  greater 
reason  can  it  be  said  to  arise  thereunder  because 
permitted  thereby." 

It  is  manifest,  therefore,  that  the  right,  title  or  interest 
to  be  established,  enforced  or  vindicated  in  the  Gully 
case  was  by  its  nature  a  state,  as  opposed  to  a  federal, 
right,  and  by  definition  cognizable  in  the  state  courts 
and  not  in  the  United  States  District  Courts. 

Some  attention  should  be  given  to  the  cases  relied  upon 
by  Appellant,  and  it  is  suggested  that  these  should  be 
examined  in  the  light  of  the  following  language  of  Mr. 
Justice  Cardozo  in  the  case  of  Gully  v.  First  National 
Bank,  supra,  cited  and  relied  upon  by  Appellant  herein. 
The  pertinent  quotation  is  found  at  pages  117-118  of  the 
official  report: 

"This  Court  has  had  occasion  to  point  out  how 
futile  is  the  attempt  to  define  a  'cause  of  action' 
without  reference  to  the  context     ...     To  define 


broadly  and  in  the  abstract  'a  case  arising  under 
the  Constitution  or  laws  of  the  United  States'  has 
hazards  of  a  kindred  order.  What  is  needed  is  some- 
thing of  that  common-sense  accommodation  of  judg- 
ment to  kaleidoscopic  situations  which  characterizes 
the  law  in  its  treatment  of  problems  of  causa- 
tion. One  could  carry  the  search  for  causes  back- 
ward, almost  without  end.  .  .  .  Instead,  there 
has  been  a  selective  process  which  picks  the  substan- 
tial causes  out  of  the  web  and  lays  the  other  ones 
aside.  As  in  problems  of  causation,  so  here  in  the 
search  for  the  underlying  law.  If  we  follow  the  as- 
cent far  enough,  countless  claims  of  right  can  be  dis- 
covered to  have  their  source  or  their  operative  limits 
in  the  provisions  of  a  federal  statute  or  in  the  Con- 
stitution itself  with  its  circumambient  restrictions 
upon  legislative  pow^er.  To  set  bounds  to  the  pur- 
suit, the  courts  have  formulated  the  distinction  be- 
tween controversies  that  are  basic  and  those  that  are 
collateral,  between  disputes  that  are  necessary  and 
those  that  are  merely  possible.  We  shall  be  lost  in  a 
maze  if  w^e  put  that  compass  by."    (Emphasis  added.) 

In  the  cases  cited  under  headnote  II-A  of  Appellant's 
brief,  the  facts  upon  which  the  principles  announced  were 
predicated  bear  no  resemblance  to  the  facts  in  the  case  at 
bar.  Appellant  lists  a  number  of  cases,  all  of  which  are 
disposed  of  by  the  courts  on  the  primary  ground  that  no 
federal  jurisdiction  was  involved  because  the  actions  were 
in  personam  and  only  incidentally  involved  questions  under 
federal  laws,  the  primary  questions  in  each  case  being  the 
rights  of  individuals  before  the  court  to  remedies  well 
known  to  the  common  law,  or  stated  otherwise,  to  remedies 
non-federal  in  nature  and  principally  evolved  from  con- 
tracts inter  partes.  These  cases  will  be  discussed  and  dis- 
tinguished under  Appellee's  Point  III,  infra. 
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(b)  A  Civil  Action  Arises  Under  Section  1338(a)  of  the 
Judicial  Code  if  It  Sets  Up  Some  Right,  Title  or  Inter- 
est Under  the  Copyright  Law  and  Invokes  a  Federal 
Right  or  Remedy. 

Historically,  copyright,  that  is,  the  right  of  an  author 
to  his  published  work,  has  existed  solely  under  statute 
in  English-speaking  countries  since  the  Act  of  8  Anne 
(1709).  (Donaldson  v.  Beckett,  4  Burr.  2408  [1774]; 
Wheaton  v.  Peters,  8  Peters  591,  33  U.  S.  591  [1834]; 
Bohhs-Merrill  Co.  v.  Straus,  210  U.  S.  339  [1908].) 

At  the  present  time  copyright  in  the  United  States 
exists  solely  under  and  pursuant  to  the  Act  of  1909,  codi- 
fied and  enacted  into  positive  law  by  Act  of  Congress  July 
30,  1947,  Title  17,  U.  S.  C,  61  Stat.  652. 

In  Bohhs-Merrill  Co.  v.  Straus,  supra,  at  page  346,  the 
court  stated: 

".  .  .  Copyright  property  under  the  Federal  law 
is  wholly  statutory  and  depends  upon  the  right  created 
under  the  acts  of  Congress  passed  in  pursuance  of  the 
authority  conferred  under  Article  1,  Section  8,  of 
the  Federal  Constitution    .     .     ." 

There  can  be  no  doubt,  therefore,  that  copyright  is  a 
right  federal  in  nature,  unknown  to  the  common  law. 

The  right  to  mortgage  a  copyright  is  likewise  federal 
in  nature  and  unknown  to  the  common  law.  It  is  estab- 
lished under  Section  28  of  the  Copyright  Law.  (Title  17 
U.  S.  C,  Sec.  28.) 

"Copyright  secured  under  this  title  or  previous 
copyright  laws  of  the  United  States  may  be  assigned, 
granted  or  mortgaged  by  an  instrument  in  writing 
signed  by  the  proprietor  of  the  copyright,  or  may  be 
bequeathed  by  will." 


—11— 

Absent  Section  28,  copyright,  because  of  its  non-traditional 
nature  as  a  property  concept,  could  not  be  made  the  subject 
of  mortgage.  The  Circuit  Court  of  the  United  States  for 
the  Second  Circuit  has  stated  that  ''copyright  can  he  mort- 
gaged only  under  the  Federal  Copyright  Law."  {In  re 
Leslie-Judge  Co.,  272  Fed.  816,  818  (C.  C.  A.  2,  1921); 
Cert.  Den.  in  Green  v.  Felder,  256  U.  S.  704,  65  L.  Ed. 
1180  (1921). 

Copyright  is  an  intangible  of  the  most  elusive  nature 
and  is  only  deemed  to  be  a  property  right  because  it  has 
value.  In  so  far  as  situs  can  be  attributed  to  so  abstract 
a  right,  its  situs  is  co-extensive  with  the  jurisdiction  of 
the  authority  which  gives  it  life,  that  is  the  federal  gov- 
ernment. {Stevens  v.  Gladding,  58  U.  S.  (17  How.)  448, 
451   (1854).) 

A  mortgage  on  copyright  therefore  is  a  mortgage  on  an 
intangible  which  defies  application  of  the  conventional 
common  law  requisite  of  mortgages  or  the  remedies  pro- 
vided by  the  common  law  or  local  statutes. 

A  copyright  can  be  neither  mortgaged,  nor  a  mortgage 
on  copyright  recorded  under  California  law  {Cal.  Civil 
Code,  Sec.  2955  (1)  and  Cal.  Civil  Code,  Sec.  2957  (4).) 

Civil  Code,  Section  2955(1)  excludes  property  not 
capable  of  manual  delivery  from  hypothecation  by  mort- 
gage and  Civil  Code,  Section  2957(4)  permits  recorda- 
tion, a  requisite  to  validity,  only  in  the  case  of  mortgages 
on  property  having  a  situs  within  a  given  county  of  the 
state. 
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In  the  case  of  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  1,  56 
L.  Ed.  645,  651  (1911).  the  Supreme  Court  of  the  United 
States  stated: 

"The  remedy  which  the  complainant  seeks  may  often 
determine  whether  the  suit  is  one  arising  under  the 
patent  law.  and  cognizable  only  in  a  court  of  the 
United  States,  or  one  upon  a  contract  between  the 
patentee  and  his  assigns  or  licensees,  and  therefore 
cognizable  only  in  a  state  court,  unless  there  be  diver- 
sity of  citizenship     .     .     . 

"The  test  of  jurisdiction  is  this :  Does  the  com- 
plainant 'set  up  some  right,  title,  or  interest  under  the 
patent  laws  of  the  United  States,  or  make  it  appear 
that  some  right  or  privilege  will  be  defeated  by  one 
construction,  or  sustained  by  another,  of  those  laws  ?'  " 
(Citing  among  others,  Pratt  v.  Paris  Gaslight  & 
Coke  Co.,  supra.)     (Emphasis  added.) 

The  remedy  sought  in  an  action  to  foreclose  a  mortgage 
on  copyright  operates  upon  the  copyright  itself  in  that 
it  requires  a  sale  of  the  copyright  by  an  officer  of  the 
court.     It  is  therefore  in  rem. 

We  respectfully  submit  that  this  remedy  is  exactly 
parallel  to  a  situation  in  which  under  a  writ  of  execution 
an  officer  of  the  court  seeks  to  seize  and  sell  the  copyright 
to  satisfy  a  judgment. 

A  long  line  of  cases  establishes  the  proposition  beyond 
peradventure  that  no  execution  out  of  a  state  court  can 
be  directly  levied  upon  a  copyright  or  patent.      (Stevens 
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V.  Gladding,  supra;  Stevens  v.  Cady,  55  U.  S.  (14  How.) 
528  (1852);  Agar  v.  Murray,  105  U.  S.  126,  130,  26  L. 
Ed.  942,  943  (1881).) 

In  Agar  v.  Murray,  supra,  at  page  130  of  the  official 
report,  Mr.  Justice  Gray  cites  and  quotes  with  approval 
the  following  language  of  Mr.  Justice  Curtis,  in  Stevens 
V.  Gladding: 

"There  would  certainly  be  great  difficulty  in  assent- 
ing to  the  proposition  that  patent  and  copyrights,  held 
under  the  laws  of  the  United  States,  are  subject  to 
seizure  and  sale  on  execution.  Not  to  repeat  what  is 
said  on  this  subject  in  14  How.  531,  it  may  be  added, 
that  these  incorporeal  rights  do  not  exist  in  any  par- 
ticular State  or  District;  they  are  co-extensive  with 
the  United  States.  There  is  nothing  in  any  Act  of 
Congress,  or  in  the  nature  of  the  rights  themselves, 
to  give  them  locality  anywhere,  so  as  to  subject  them 
to  the  process  of  courts  having  jurisdiction  limited  by 
the  lines  of  States  and  Districts.  That  an  execution 
out  of  the  Court  of  Common  Pleas  for  the  County  of 
Bristol,  in  the  State  of  Massachusetts,  can  be  levied 
on  an  incorporeal  right  subsisting  in  Rhode  Island  or 
New  York,  will  hardly  be  pretended.  That,  by  the 
levy  of  such  an  execution,  the  entire  right  could  be 
divided,  and  so  much  of  it  as  might  be  exercised  with- 
in the  County  of  Bristol  sold,  would  be  a  position  sub- 
ject to  much  difficulty.  These  are  important  questions 
on  which  we  did  not  find  it  necessary  to  express  an 
opinion,  because  in  this  case  neither  the  copyright, 
as  such,  nor  any  part  of  it  was  attempted  to  be 
sold." 
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Mr.  Justice  Gray's  interpretation  of  Stevens  v.  Gladding, 
was  as  follows  (105  U.  S.  130-131)  : 

"The  difficulties  of  which  the  learned  Justice  here 
speaks  are  of  seizing  and  selling  a  patent  or  copyright 
upon  an  execution  at  law.  which  is  ordinarily  levied 
only  upon  property  or  the  rents  and  profits  of  prop- 
erty, that  has  itself  a  visible  and  tangible  existence 
within  the  jurisdiction  of  the  court  and  the  precinct 
of  the  officer;  and  do  not  attend  decrees  of  a  court  of 
equity,  which  are  in  personam,  and  may  be  enforced 
in  all  cases  where  the  person  is  within  its  jurisdiction. 
Massie  v.  Watts,  6  Cranch.  148." 

The  case  of  Stevens  v.  Gladding,  supra,  having  survived 
in  full  vigor  the  passage  of  one  hundred  years  has  been 
cited  with  approval  no  less  than  six  times  by  the  Supreme 
Court  of  the  United  States,  forty  times  in  other  Federal 
courts,  and  twenty-four  times  in  the  state  courts,  and  the 
case  of  Agar  v.  Murray,  supa,  approving  of  Stevens  v. 
Gladding,  has  been  cited  no  less  than  three  times  in  the 
Supreme  Court,  twenty-five  times  in  other  federal  courts, 
and  thirty  times  in  the  state  courts.  This  despite  the  fact 
that  the  subject  matter  of  the  two  cases  is  limited  to  a 
discussion  of  this  narrow  question  of  jurisdiction. 

Appellant  can  marshal  to  the  contrary  only  the  case  of 
Kieper  v.  Amico,  174  Misc.  211,  20  N.  Y.  S.  2d  480-481, 
quoted  by  appellant  on  page  12  of  its  brief,  minus  the 
citations,  and  is  the  mere  statement  of  the  opinion  of  a 
law  and  motion  Judge,  not  supported  by  reason  or  author- 
ity. He  simply  states  that  the  action  to  foreclose  a  mort- 
gage on  a  patent,   since  both  parties  conceded  that  the 
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patent  was  valid,  would  arise  under  the  mortgage  and 
not  under  the  patent  law.  For  this  bald  statement  he 
cites  as  follows:  Luckett  v.  Delpark,  270  U.  S.  496,  502, 
503;  Globe  Steel  Abrasive  Co.  v.  National  Metal  Abrasive 
Co.,  (C.  C.  A.  6th,  1939),  101  F.  2d  489;  Waterman  v. 
McKensie,  138  U.  S.  252;  Wise  v.  Tube  Bending  Machine 
Co.,  194  N.  Y.  272,  87  N.  E.  430;  New  Era  Electric 
Range  Co.  v.  Ferrell,  252  N.  Y.  107,  169  N.  E.  105; 
Middlebrook  v.  Broadbent,  47  N.  Y.  443,  7  Am.  Rep.  457; 
Hyatt  V.  Ingalls,  124  N.  Y.  93,  26  N.  E.  285.  It  is  to  be 
noted  that  although  the  Judge  relied  on  the  cases  cited, 
the  appellant  cites  only  Luckett  v.  Delpark,  supra,  in  sup- 
port of  its  own  argument.  Not  one  of  these  cases,  even 
Luckett  V.  Delpark,  as  we  will  shortly  demonstrate,  sup- 
ports the  proposition  advanced  by  the  New  York  Judge. 
We  deem  it  fair  in  view  of  this  unjudicial  pronouncement 
to  disregard  this  case  as  an  authority  in  opposition  to  the 
propositions  advanced  by  the  appellee.  Again  in  connec- 
tion with  Kieper  v.  Amico,  supra,  the  Court's  attention  is 
respectfully  invited  to  the  following  language  of  Air.  Jus- 
tice day,  in  Bobbs-Merrill  Co.  v.  Straus,  210  U.  S.  339, 
346,  52  L.  Ed.  1086,  1091  (1907),  where  he  quotes  an 
opinion  by  Judge  Lurton  in  John  D.  Park  &  Sons  Co.  v. 
Hartman,  153  Fed.  24,  as  follows: 

"There  are  such  wide  differences  between  the  right 
of  multiplying  and  vending  copies  of  a  production  pro- 
tected by  the  copyright  statute  and  the  rights  secured 
to  an  inventor  under  the  patent  statutes,  that  the 
cases  which  relate  to  the  one  subject  are  not  alto- 
gether controlling  as  to  the  other." 
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III. 

Appellant's  Cases  Distinguished, 
(a)  Cases  Cited  Under  Appellant's  Point  I. 

The  significance  of  these  cases  has  been  discussed  in 
the  opening  of  this  brief,  and  as  therein  stated  the  Ap- 
pellee has  no  quarrel  with  the  propositions  of  law  therein 
advanced.  It  is  suggested  that  each  and  every  one  of 
these  cases  relied  upon  by  Appellant  is  met  by  the  plain 
language  of  Title  28,  United  States  Code,  Section  1338(a). 

(b)  Cases  Cited  Under  Appellant's  Point  II. 

Under  subdivision  "A"  of  Appellant's  point  II,  Ap- 
pellant states  that  a  controversy  over  a  contract  relating 
to  the  licensing,  use  or  assignment  of  a  patent  or  copy- 
right, or  over  the  title  to  a  patent  or  copyright,  does  not 
arise  under  patent  or  copyright  laws. 

All  of  the  cases  cited  on  page  9  and  at  the  top  of  page 
10  of  Appellant's  brief  are  cases  which  directly  hold  that 
controversies  over  contracts  between  individuals,  where 
the  construction  or  enforcement  of  the  contract  is  the  pri- 
mary issue,  are  cases  solely  within  the  jurisdiction  of  state 
courts,  absent  diversity  of  citizenship,  and  these  cases  are 
correctly  cited  in  support  of  that  proposition  with  which 
we  have  no  quarrel.  However,  at  the  bottom  of  page  9, 
Appellant  states  that  "a  suit  to  cause  execution"  upon  a 
patent  or  copyright  is  a  matter  of  state  court  jurisdiction, 
citing  Pratt  v.  Paris  Gas  Light  &  Coke  Co.,  supra,  among 
others.  We  are  at  a  loss  to  understand  what  Appellant 
means  by  "a  suit  to  cause  execution,"  but  respectfully 
submit  there  is  nothing  in  the  cases  cited,  especially  in  the 
case  of  Pratt  v.  Paris  Gas  Light  &  Coke  Co.,  supra,  which 
refers   to   such   a   proposition.     On   the   contrary,    all    of 
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these  cases  inferentially  support  Appellee's  contention  and 
impinge  in  no  way  upon  the  authority  of  Stevens  v.  Glad- 
ding, supra,  to  the  eJffect  that  execution  issued  out  of  a 
state  court  will  not  lie  against  a  copyright. 

The  rationale  of  these  cases  is  found  in  the  language  of 
Mr.  Justice  Cardozo,  in  the  case  of  Gully  v.  First  National 
Bank,  supra,  quoted  on  pages  8  and  9  of  this  brief,  and 
particularly  the  following  portion  thereof  which  bears 
repetition : 

".  .  .  the  courts  have  formulated  the  distinction  be- 
tween the  controversies  that  are  basic  and  those  that 
are  collateral  .  .  ." 

Using  this  as  our  yardstick,  it  is  manifest  that  in  all  of 
these  cases  cited  by  the  Appellant  any  issue  affecting  the 
copyright  or  patent,  or  for  that  matter  a  law  of  the 
United  States,  as  in  Shulthis  v.  McDougal,  225  U.  S.  561, 
569,  and  Teague  v.  Brotherhood  of  Locomotive  Firemen, 
127  F.  2d  53,  was  purely  collateral  and  the  main  issue  in 
the  cases  was  the  interpretation  of  a  contract  or  the  rights 
between  parties,  and  the  remedy  sought  was  a  remedy  in 
personam  and  not  in  rem. 

The  case  of  Becher  v.  Contoure  Laboratories,  279  U. 
S.  388,  391-392,  7?>  L.  Ed.  752,  753-754  (1928),  which 
Appellant  cites  at  the  top  of  page  10  of  its  brief,  strongly 
supports  the  contention  of  the  Appellee  and  refutes  the 
argument  of  the  Appellant.  The  following  language  of 
Mr.  Justice  Holmes,  in  that  case,  is  illuminating: 

"Even  if  the  establishing  of  Oppenheimer's  claim  is 
that  Becher's  patent  is  void,  that  is  not  the  effect  of 
the  judgment.  Establishing  a  fact  and  giving  a  spe- 
cific effect  to  it  by  judgment  are  quite  distinct.  A 
judgment  in  rem  binds  all  the  world,  but  the  facts 


—18— 

on  which  it  necessarily  proceeds  are  not  established 
against  all  the  world  *  *  *  and  conversely  establish- 
ing the  facts  is  not  equivalent  to  a  judgment  in  rem. 
That  decrees  validating  or  invalidating  patents  be- 
long to  courts  of  the  United  States  does  not  give 
sacrosanctity  to  the  facts  that  may  be  conclusive 
upon  the  question  in  issue." 

The  foregoing  citation  disposes  of  the  argument  on  page 
10  of  Appellant's  brief  that  suits  having  for  their  pri- 
mary object  the  determination  of  title  to  a  patent  or 
copyright  are  outside  the  jurisdiction  of  the  federal  court. 
Such  suits  are  only  outside  the  jurisdiction  of  federal 
courts  when  they  primarily  involve  questions  of  the  ap- 
plication of  state  law  and  do  not  involve  the  giving  of 
a  judgment  in  rem  against  a  patent  or  copyright,  as  so 
clearly  defined  in  the  opinion  of  Mr.  Justice  Holmes, 
quoted  above.  {Becker  v.  Coutoure  Laboratories,  supra.) 
In  that  case  the  plaintiff  sued  the  defendant  for  infringe- 
ment of  a  patent  and  asked  for  an  injunction  restraining 
the  defendant  from  proceeding  in  the  state  court  in  an 
action  brought  by  the  defendant,  as  plaintiff,  there  to  es- 
tablish that  the  Becher  patent  had  been  obtained  by  fraud 
from  one  Oppenheimer.  In  the  case  before  Mr.  Justice 
Holmes,  Becher  claimed  that  if  the  defendant's  action  in 
the  state  court  were  successful  it  would  invalidate  his, 
Becher's,  patent,  and  that  in  such  an  action  the  state  court 
had  no  jurisdiction.  The  Supreme  Court  held  that  the 
state  court  had  jurisdiction  to  try  the  issue  of  fraud  and 
establish  the  fact  thereof  even  though  the  invalidity  of 
Becher's  patent  might  be  a  necessary  inference  there- 
from, and  Mr.  Justice  Holmes,  writing  for  the  Court,  in 
the  language  above  quoted  ruled  substantially  that  the 
state  court  could  not  give  a  judgment  in  rem,  defeating 
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Becher's  patent  by  giving  specific  effect  to  the  fact  which 
it  had  jurisdiction  to  find. 

Appellant  further  states,  at  page  10  of  its  brief,  that 
the  "origin  of  the  property  is  of  no  significance  in  de- 
termining jurisdiction  to  try  cases  involving  rights  in  that 
property,"  and  cites,  among  other  cases,  Luckett  v.  Del- 
park,  270  U.  S.  496,  504,  511,  70  L.  Ed.  703  (1926).  This 
was  an  action  by  a  patent  owner  against  licensees  to  re- 
cover among  other  things  for  royalties  and  the  cancella- 
tion of  licensing  agreements  and  the  reconveyance  of  a 
patent  and  the  forfeiture  of  licenses  as  to  other  patents, 
all  on  the  ground  of  the  breach  by  the  defendant  of  agree- 
ments and  the  failure  of  conditions  subsequent  under  a 
contract  between  the  parties.  The  plaintiff  sought  to  in- 
voke the  jurisdiction  of  the  federal  court  by  seeking  an 
injunction  against  future  patent  infringement.  Mr.  Chief 
Justice  Taft  delivered  the  opinion  of  the  Court,  saying: 

"We  do  not  think  this  suit  arises  under  the  patent 
laws.  Its  main  and  declared  purpose  is  to  enforce 
the  rights  of  the  plaintiff  under  his  contract  with 
defendants  for  royalties  and  for  pushing  sales  of 
*My  Pal'  garments.  In  addition  he  seeks  the  recon- 
veyance of  one  patent  on  forfeiture  for  failure  of 
condition  to  remove  a  cloud  on  his  title  and  a  cancella- 
tion of  all  agreements  of  license  of  the  other  for 
their  breach  in  order  presumably  that  unembarrassed 
by  this  assignment  and  licenses,  he  may  enjoin  future 
infringement." 

The  Court  cites  with  approval  the  exactly  parallel  deci- 
sion of  Mr.  Chief  Justice  Taney  in  Wilson  v.  Sanford, 
51  U.  S.  (10  How.)  99,  100,  13  L.  Ed.  344,  345  (1850), 
holding  that  the  remedy  under  the  patent  law  could  only 
arise  after  the  purely  non-federal  questions  under  the  con- 
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tract  had  been  decided,  and  these  the  Court  said  "depended 
ahogether  upon  rules  and  principles  of  equity."  [Citing 
Wilson  V.  Sanford,  supra.]  Nowhere  in  the  case  does  the 
Court  state  or  hold  that  the  origin  of  the  property  is  of 
no  significance  in  determining  jurisdiction  which,  of 
course,  it  is,  although  it  need  not  be  controlling. 

We  have  already  discussed  the  cases  cited  as  stating 
rules  of  construction  under  Section  1338(a)  under  our 
Point  I,  and  here  again  we  call  attention  to  the  fact  that 
man}^  of  the  cases  involved  construe  Section  1331  rather 
than  1338(a),  albeit  they  are  not  contrary  in  their  holding 
to  the  contention  of  the  Appellee  herein. 

Appellant  then  proceeds  by  way  of  peroration  to  sub- 
division A  of  point  II  of  its  brief  to  state  that  the  deci- 
sions discussed  above  make  it  ''abundantly  clear"  that 
"unless  the  validity  or  infringement  of  the  copyright  or 
patent  is  directly  and  primarily  called  into  question,  no 
federal  jurisdiction  arises  under  Section  1338(a),  not- 
withstanding that  in  each  of  these  cases,  control  and  own- 
ership of  the  copyright  or  patent  or  of  interests  therein 
was  the  ultimate  objective  of  the  litigants."  It  then  cites 
Parissi  v.  General  Electric  Co.,  97  Fed.  Supp.  333  (N.  D. 
N.  v.,  1951),  where  the  Court  distinctly  held  that  a  case 
brought  for  the  unjust  enrichment  of  the  defendant 
through  the  use  of  plaintiif's  patent  should  be  remanded 
to  the  state  court  because  "where  rights  depend  on  prin- 
ciples of  common  lazu  and  equity,  the  fact  that  a  patent 
or  copyright  is  incidentally  involved  does  not  give  federal 
jurisdiction."  (Emphasis  added.)  Obviously  it  is  "abun- 
dantly clear"  that  this  case  does  not  sustain  Appellant's 
contention  that  unless  the  validity  or  infringement  of  a 
copyright  is  involved  the  case  does  not  arise  under  Sec- 
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tion  1338(a),  but  it  does,  and  all  of  the  cases  cited  do, 
sustain  the  proposition  that  if  the  case  is  primarily  an 
action  at  common  law  or  within  the  factual  purview  of 
the  state  courts  the  fact  that  ownership  of  the  copyright 
or  patent  or  interest  therein  is  the  ultimate  objective  of 
the  litigant  does  not  confer  jurisdiction  on  the  federal 
court.     We  do  not  take  issue  with  the  latter  proposition. 

Appellant  then  cites  Puerto  Rico  v.  Russell  &  Co.,  su- 
pra, as  a  decision  of  the  United  States  Supreme  Court 
held  in  respect  to  an  "analogous  situation."  The  analogy 
escapes  us.  The  case  of  Puerto  Rico  v.  Russell,  supra, 
as  well  as  the  case  of  Gully  v.  First  National  Bank,  supra, 
and  the  remaining  citations  on  page  11  of  Appellant's 
brief,  have  no  reference  whatever  either  to  patents  or 
copyrights.  In  the  Puerto  Rico  case  federal  jurisdiction 
was  sought  and  denied  in  an  action  to  collect  a  tax  due 
under  a  Puerto  Rican  taxing  statute,  despite  the  fact  that 
federal  law  permitted  the  bringing  of  such  an  action. 
Obviously  the  court  held  that  the  action  was  one  under 
the  Puerto  Rican  taxing  law  and  did  not  invoke  the  fed- 
eral statute  permitting  the  action  for  the  collection  of  a 
tax  levied  under  it.  We  take  the  liberty  of  repeating  the 
quotation  from  page  483  of  the  official  report  in  Puerto 
Rico  V.  Russell  &  Co.,  also  reproduced  under  our  point 
n(a): 

"Federal  jurisdiction  may  be  invoked  to  vindicate  a 
right  or  privilege  claimed  under  a  federal  statute. 
It  may  not  be  invoked  where  the  right  asserted  is 
non-federal,  merely  because  the  plaintiff's  right  to  sue 
is  derived  from  federal  law,  or  because  the  property 
involved  was  obtained  under  federal  statute.  The 
federal  nature  of  the  right  to  he  established  is  deci- 
sive— not  the  source  of  authority  to  establish  it." 
(Emphasis  added.) 


—22— 

We  now  come  to  a  consideration  of  the  cases  cited  by 
Appellant  under  its  point  II  B.  Appellant  assumes  to 
note  that  "suits  respecting  the  enforcing  of  contracts  re- 
lating to  patents  and  copyrights  and  suits  respecting  the 
determination  and  transfer  of  title  thereto  are  within  the 
exclusive  cognizance  of  the  state  court,  absent  diversity  of 
citizenship."  This  we  respectfully  submit  does  not  appear 
at  large  or  at  all  from  the  citations  of  authority  which 
we  have  discussed  above. 

Appellant  then  poses  a  rhetorical  question  asking  "why 
is  it  [the  state  court]  ousted  of  jurisdiction  to  enforce 
the  lazi'S  of  the  state  by  the  fortuitous  circumstance  that 
the  mortgaged  property  is  a  patent  or  copyright  rather 
than  a  houseful  of  furniture?"'  The  answer  is  plain.  The 
houseful  of  furniture  was  always  subject  to  mortgage 
under  common  law,  is  a  mortgage  of  tangibles  within  the 
limits  of  the  state  and  to  which  all  the  attributes  of  com- 
mon law  mortgages  may  be  attached,  and  there  are  no 
state  laws  zi'itJi  respect  to  mortgages  of  copyright  to  be 
enforced.  Without  invoking  Section  1338(a)  of  the  Judi- 
cial Code  the  answer  seems  sufficient  clear. 

Kieper  v.  Ainico,  supra,  next  cited  by  Appellant,  is 
treated  exhaustively  on  page  14  of  Appellee's  brief  and  is, 
for  the  reasons  there  stated,  without  weight  in  support 
of  Appellant's  position. 

Appellant  then  quotes  the  case  of  Dorf  v.  Denton,  17 
Fed.  Supp.  531.  533  (D.  C.  X.  Y.,  1937).  cited  by  Appel- 
lant on  page  13  of  its  brief,  which  was  decided,  as  stated 
in  the  opinion,  "under  the  teachings  of  Becher  v.  Contoure 
Laboratories,  supra,  .  .  ."  In  that  case  a  creditor  of  the 
proprietor  of  a  copyright  attempted  by  sequestration  pro- 
ceedings in  the  state  courts  of  Xew  York  to  obtain  pes- 
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session  of  a  copyright  as  a  means  of  satisfying  his  claim. 
The  creditor  appHed  for  and  obtained  the  appointment  of  a 
receiver  for  the  property  of  the  debtor,  the  copyright  pro- 
prietor, and  then  sought  through  an  action  by  the  receiver 
to  set  aside  an  assignment  of  the  copyright  and  a  mort- 
gage on  the  copyright  as  in  fraud  of  creditors.  The 
state  court,  directly  contrary  to  the  statement  of  the  case 
in  Appellant's  brief,  found  that  there  was  no  fraud  in 
the  assignment  by  the  debtor  or  in  the  execution  of  the 
chattel  mortgage.  These  were  findings  of  fact  and  res 
adjudicata  as  to  the  persons  before  the  court.  There  is 
absolutely  nothing  in  the  decision  to  justify  Appellant's 
statement  that  Judge  Woolsey,  in  the  United  States  Dis- 
trict Court,  ''found  that  the  state  court  had  exclusive 
jurisdiction  to  determine  the  validity  of  such  a  mortgage." 
The  action  in  the  District  Court  was  an  action  brought 
by  the  receiver  for  the  infringement  of  the  copyright  and 
Judge  Woolsey  held  the  receiver  had  no  standing  what- 
ever to  maintain  the  suit  because  (p.  533)  "it  has  not 
been  shown  he  is  the  owner  of  the  copyright  on  which  he 
seeks  to  found  his  action." 

Wilson  V.  Sanford,  51  U.  S.  (10  How.)  99,  101-102, 
13  L.  Ed.  344,  345  (1850),  and  Liickett  v.  Delpark,  270 
U.  S.  496,  504,  511,  70  L.  Ed.  703  (1926),  have  here- 
tofore been  discussed  by  Appellee,  and  at  this  point  it  is 
only  necessary  to  point  out  that  neither  of  these  cases  are 
authority  for  the  statement  allegedly  contained  therein 
(at  page  13  of  Appellant's  brief)  and  even  the  facts 
of  the  Wilson  case  are  inaccurately  noted.  In  the  Wilson 
case  the  patentee  had  not  "sold  his  patent  in  exchange  for 
promissory  notes  carrying  a  provision  for  forfeiture  of 
the  patent  in  the  event  of  non-payment  of  the  note."  The 
contract  in  question  in  the  case  of   Wilson  v.  Sanford, 
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supra,  was  a  contract  under  which  the  patentee  granted 
a  license  to  the  use  of  his  patent  in  exchange  for  the  notes 
and  he  sought  a  forfeiture  of  the  license,  adding  a  cause 
of  action  for  infringement  of  the  patent  or  for  an  injunc- 
tion against  its  further  use,  hoping  thereby  to  estabhsh 
his  right  to  federal  jurisdiction.  The  court  simply  held 
there,  as  it  did  in  Liickett  v.  Delpark,  supra,  that  the 
plaintiff  could  not  invoke  jurisdiction  of  the  federal  court, 
under  Section  1338(a),  to  determine  his  rights  under  a 
contract  and  that  he  had  no  right  to  proceed  under  the 
patent  until  the  licenses  were  declared  to  be  forfeited  by 
an  appropriate  state  court  proceeding. 

In  the  discussion  of  Luckett  v.  Delpark,  supra,  Appel- 
lant attributes  to  the  Supreme  Court  a  statement,  which 
that  court  never  made,  to  the  effect  that  in  all  actions  to 
foreclose  rights  in  a  patent  or  copyright  the  action  arises 
under  the  contract  and  not  under  the  patent  or  Copyright 
Law.  Careful  examination  of  the  opinion  in  Luckett  v. 
Delpark  discloses  no  such  statement  or  anything  akin 
thereto. 

Appellant  seeks  comfort  in  attempting  to  draw  an  an- 
alogy between  the  situation  at  bar  and  jurisdiction  of  the 
federal  Court  to  foreclose  ship  mortgages.  That  the 
analog}'  is  destructive  of  Appellant's  proposition  is  mani- 
fest. The  Ship  Mortgage  Act  of  1920  created  a  right 
wholly  unknown  to  the  law  prior  to  that  date,  a  preferred 
ship  mortgage.  Bottomry  and  Respondentia,  older  con- 
cepts, are  as  old  as  the  law  itself.  Naturally,  therefore, 
any  action  to  enforce  by  way  of  foreclosure  or  otherwise 
a  ship  mortgage,  not  obtained  under  the  Act  of  1920, 
is  within  the  cognizance  of  the  state  courts.  A  pre- 
ferred  ship  mortgage,   obtained   under   the   law   of    1920 
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and  unknown  to  the  common  law,  is  precisely  identical  to 
a  mortgage  on  copyright  obtained  under  the  Act  of  1909 
and  equally  unknown  to  the  common  law.  No  one,  not 
even  Appellant,  suggests  that  an  action  to  foreclose  a 
mortgage  under  the  Act  of  1920  belongs  in  any  forum 
other  than  the  United  States  District  Court.  It  must 
follow  that  in  the  precisely  analogous  situation  an  action 
to  foreclose  a  mortgage  on  copyright,  obtained  under  the 
Act  of  1909,  is  exclusively  cognizable  in  the  same  court. 
If  Detroit  Trust  Co.  v.  Steamer  Thomas  Barium,  293 
U.  S.  21,  32,  79  L.  Ed.  176,  179  (1934);  The  /.  E. 
Rumhell,  148  U.  S.  1,  15,  37  L.  Ed.  345,  348  (1892), 
and  the  other  cases  cited  by  Appellant  for  this  proposi- 
tion are  taken  in  context,  the  fallaciousness  of  Appellant's 
reasoning  becomes  clear.  In  the  Emma  Giles,  15  Fed. 
Supp.  502  (D.  S.  Md.  1936),  the  court  made  it  clear  that 
jurisdiction  of  actions  to  foreclose  preferred  ship  mort- 
gages under  the  wShip  Mortgage  Act  of  1920  were  within 
the  exclusive  jurisdiction  of  the  United  States  District 
Court,  but  that  if  a  mortgage  through  failure  to  observe 
the  provisions  of  the  Act  fell  short  of  the  novel  statutory 
mortgage,  an  action  to  foreclose  it  was  in  nowise  to  be 
treated  diiferentiy  than  actions  to  foreclose  mortgages 
prior  to  the  enactment  of  the  statute.  What  the  Ship 
Mortgage  Act  of  1920  does  for  preferred  ship  mortgages, 
the  Copyright  Law  of  1909  and  Section  1838(a)  of  the 
Judicial  Code  do  for  mortgages  on  copyright. 

Under  its  Point  II-C,  Appellant  suggests  that  Con- 
gress' intention  in  enacting  Section  28  of  the  Copyright 
Law  was  merely  to  permit  the  mortgaging  of  a  copyright. 
It  then  cites  Gidly  v.  First  National  Bank,  supra,  for  the 
proposition  that  a  suit  does  not  arise  under  an  Act  of 
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Congress  because  permitted  thereby.  Appellant  has  closed 
its  eyes  to  that  which  it  does  not  wish  to  see.  Mr.  Justice 
Cardozo,  in  the  Gully  case,  was  referring  to  a  Federal 
statute  which  permitted  the  states  to  enact  the  legislation 
under  which  the  action  was  brought.  In  the  case  at  bar, 
Section  28  of  the  Copyright  Law,  represents  the  creation 
by  the  Congress  of  the  United  States  of  the  right  where- 
under  the  suit  is  brought.  Even  though,  by  some  stretch 
of  the  imagination,  it  might  be  conceded  that  Section  28 
is  permissive  only,  the  fact  remains  that  mortgages  of 
copyright  are  permitted  nozvhere  else.  Had  Section  28 
been  enacted  to  read  that  the  states  might  enact  legisla- 
tion permitting  the  mortgaging  of  copyright,  Appellant's 
parallel  would  be  complete  and  well  taken.  In  Gully  v. 
First  National  Bank,  supra,  the  Federal  Act  sought  to  be 
invoked  as  the  source  of  Federal  jurisdiction  specifically 
permitted  the  legislatures  of  the  states  to  enact  the  legis- 
lation under  which  the  litigation  arose.  In  the  case  at 
bar,  the  legislation  out  of  which  the  action  arises  is 
federal  not  state. 

Appellant  next,  by  way  of  footnote  on  page  17  of  Its 
brief,  makes  the  bold  statement  that  at  common  law 
chattel  mortgages  were  recognized  and  that  the  owner  of 
literary  property  had  the  right  to  mortgage  his  interest 
therein.  For  this  proposition  it  cites  Ball,  Law  of  Copy- 
right and  Literary  Property,  Sec.  216,  p.  474,  and  18 
C.  J.  S.  Copyright  and  Literary  Property,  Sec.  4,  p.  140. 

One  looks  in  vain  for  any  such  statement  in  the  treatise 
to  which  reference  is  made,  and  the  statement  in  Corpus 
Juris  Secundum  which  reads  "Where  manuscripts  have 
been  mortgaged  they  may  be  sold  on  foreclosure,"  is 
implemented  only  by  the  authority  of  Washington  Bank  v. 
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Fidelity  Abstract,  etc.  Co.,  15  Wash.  487,  46  Pac.  1036 
(1896),  which  contains  the  following  interesting  state- 
ment: 

"Only  one  question  is  brought  to  the  attention  of  this 
court,  namely,  the  contention  that,  on  account  of  the 
peculiar  nature  of  the  property  described  in  the 
mortgage,  the  court  erred  in  decreeing  its  sale.  The 
appellant  relies  on  the  case  of  Dart  v.  Woodhonse,  40 
Mich.  299.  This  case  holds  that  a  set  of  abstract 
books  such  as  those  in  suit  is  but  the  unpublished 
manuscript  of  an  author,  valuable  only  on  account 
of  its  literary  contents,  and  belongs  to  the  class  of 
unleviable  property,  such  as  a  patent  right  or  a  copy- 
right, which  are  held  by  most  of  the  courts  to  be  un- 
assignable privileges  for  incorporeal  and  intangible 
rights."    (Emphasis  added.) 

The  Washington  court  then  goes  on  to  state  that  the  ab- 
stract books  themselves,  being  corporeal,  could  be  made 
the  subject  of  levy  and  sale.  This  is  the  precise  reason- 
ing found  in  Stevens  v.  Cady,  supra,  where  the  corporeal 
copper  plates  were  separated  from  the  incorporeal  right  to 
reproduce  them. 

Appellant  then  turns  to  The  I.  E.  Rumhell,  148  U.  S. 
1,  15,  16,  2>7  L.  Ed.  345  (1892).  In  that  case  the 
Supreme  Court  stated  that  mere  permissive  recordation 
of  a  mortgage  did  not  give  rise  to  a  federal  action  and  did 
not  make  a  mortgage  on  a  ship  a  federal  right  or  a  sub- 
ject of  maritime  jurisdiction.  That  this  is  true  there  can 
be  no  doubt,  since  the  action  clearly  does  not  arise  under 
the  Recordation  Act  but  under  the  accepted  common  law 
mortgage.  However,  in  the  Rumbell  case  the  Federal 
Court  retained  jurisdiction. 
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(c)  Cases  Cited  Under  Appellant's  Point  III. 

Appellant  contends  in  its  Point  III  that  there  is  no  in- 
adequacy or  deficiency  in  the  foreclosure  decree  of  a 
State  Court.  In  order  to  consider  the  proposition  made 
by  Appellant  under  its  Point  III,  it  is  necessary  to  beg 
the  question  as  to  whether  or  not  a  mortgage  on  a  copy- 
right is  purely  a  federal  instrumentality,  and  the  remedy 
sought  in  its  foreclosure  purely  a  federal  right  under  the 
copyright  statute. 

The  concept  of  sit7is  has  no  place  in  Appellee's  argu- 
ment. Situs  is  unimportant  except  in  support  of  an  argu- 
ment that  jurisdiction  can  be  found  in  the  State  Courts. 
It  has  no  place  in  finding  federal  jurisdiction,  since  the 
jurisdiction  of  the  United  States  District  Courts  is  co- 
extensive with  the  copyright,  as  established  by  Section 
1338(a)  of  the  Judicial  Code.  As  Appellee  has  herein- 
above demonstrated,  the  copyright  is  co-extensive  with 
the  boundaries  of  the  United  States  (Stevens  v.  Gladding, 
supra;  Agar  v.  Murray,  supra). 

The  superficial  argument  which  appears  on  page  20  of 
Appellant's  brief  can  be  answered  by  the  fact  that  Ap- 
pellant confuses  jurisdiction  with  venue.  Section  1655  of 
the  Judicial  Code  deals  primarily  with  venue.  Any 
Federal  Court  has  jurisdiction  of  an  action  to  foreclose 
a  mortgage  on  copyright;  the  venue,  according  to  Section 
1400  of  the  Judicial  Code,  must  be  laid  in  the  district 
where  the  defendant  resides  or  may  be  found.  Section 
1655  is  a  portion  of  Part  V  of  Title  28,  relating  in  terms 
to  procedure  only. 

Further,  if  we  are  to  accept  the  contentions  of  Appel- 
lant, made  on  pages  20  and  21  of  its  brief,  it  must  fol- 
low that  Congress  has  created  an  unenforceable  right  to 
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be  sacrificed  through  a  legislative  oversight.  The  answer 
to  this  proposition  is  to  be  found  in  Szmtchmens  Union 
of  N.  A.  V.  National  Mediation  Board,  320  U.  S.  297, 
300,  88  L.  Ed.  61,  64  (1943),  wherein  Mr.  Justice 
Douglas  stated: 

'Tf  the  absence  of  jurisdiction  of  the  federal  courts 
meant  a  sacrifice  or  obliteration  of  a  right  which 
Congress  had  created,  the  inference  would  be  strong 
that  Congress  intended  the  statutory  provisions  gov- 
erning the  general  jurisdiction  of  those  courts  to 
control.  That  was  the  purport  of  the  decisions  of 
this  Court  in  Texas  &  N.  O.  R.  Co.  v.  Brotherhood 
of  R.  &  S.  S.  Clerks,  281  U.  S.  548,  74  L.  ed.  1034, 
50  S.  Ct.  427,  and  Virginian  R.  Co.  v.  System  Fed- 
eration, R.  E.  D.  300  U.  S.  515,  81  L.  ed.  789,  57 
S.  Ct.  592.  In  those  cases  it  was  apparent  that  but 
for  the  general  jurisdiction  of  the  federal  courts  there 
would  be  no  remedy  to  enforce  the  statutory  com- 
mands which  Congress  had  written  into  the  Railway 
Labor  Act.  The  result  would  have  been  that  the 
'right'  of  collective  bargaining  was  unsupported  by 
any  legal  sanction.  That  would  have  robbed  the  Act 
of  its  vitality  and  thwarted  its  purpose." 

Surely,  it  was  unnecessary  for  Congress  to  add  to  Section 
28  of  the  Copyright  Law  a  provision  to  the  efifect  that 
the  mortgage  may  be  foreclosed. 

In  Kohagen  v.  Harwood,  185  F.  2d  276,  278  (C.  C. 
A.  7,  1950),  the  res  was  not  a  copyright  but  merely  a 
royalty,  and  it  was  held  that  not  only  did  the  suit  not 
involve  a  claim  to  specific  property,  but  that  the  royalty 
did  not  exist  in  the  eastern  district  of  Wisconsin,  and 
that  substituted  service,  therefore,  could  not  be  sustained. 
We  are  not  here  concerned  with  the  right  to  obtain  sub- 
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stituted  service  against  any  possible  defendant  in  an  ac- 
tion to  foreclose  a  mortgage  on  copyright,  but  with  the 
jurisdiction  of  the  court  to  hear  and  determine  the  action. 

Appellant  close?  with  the  statement  that  this  appeal  is 
controlled  by  the  recent  decision  of  the  United  States 
Supreme  Court  in  Standard  Oil  Co.  v.  Nezv  Jersey,  341 

U.  S ,  95  L.  Ed.  Adv.  Op.  755  (1951).     The  cited 

case  involved  the  effort  of  the  State  of  New  Jersey  to 
escheat  uncollected  dividends  and  shares  of  stock  of  the 
Standard  Oil  Co.  Service  by  publication  was  had  (95 
L.  Ed.  Adv.  Op.  759).  The  court  pointed  up  the  dis- 
tinction which  Appellee  has  drawn  and  which  was  seen  by 
the  learned  trial  Judge  in  the  case  at  bar,  between  an 
action  purely  in  personam  and  an  action  sounding  in  rem. 
We  are  not  here  concerned  with  "judicially  coerced  ac- 
tion." 

Appellant  cites  the  well  known  case  of  Curry  v.  Mc- 
Canless,  307  U.  S.  357,  83  L.  Ed.  1339  (1938),  as 
authority  for  the  statement  that  the  fiction  of  situs  of 
"intangibles"  no  longer  persists  in  our  jurisprudence,  and 
again  points  to  the  authority  of  Standard  Oil  Co.  v.  New 
Jersey,  supra,  by  stating  that  the  controlling  element  in 
the  jurisdiction  of  a  state  court  over  an  intangible  is  not 
the  situs  thereof,  since  it  has  none,  but  the  amenability 
to  service  of  persons  having  interests  therein.  At  this 
point  in  its  brief  Appellant  seems  to  grasp  the  position 
of  Appellee,  which  is  that  state  courts  have  jurisdiction 
in  personam  and  by  judicially  coerced  action  to  achieve 
the  collection  of  a  mortgaged  debt,  without  recourse  to 
the  federal  Court.  Or,  stated  otherwise,  that  state  courts 
can  act  in  personam  where  copyrights  are  but  collaterally 
involved.     The  position  of  Appellee  is  that  the  mortgage 
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cannot  be  foreclosed  by  a  state  court  action  in  rem  on  the 
copyright,  because  the  State  law  does  not  know  or  rec- 
ognize such  a  mortgage,  and  because  any  action  directly 
on  the  copyright  is  an  action  arising  under  the  Copyright 
Law.  This  proposition  has  been  recognized  for  many 
years  and  in  many  cases,  and  one  of  the  most  apt  ex- 
pressions of  it  is  found  in  the  old  California  case  of 
Pacific  Bank  v.  Robinson,  57  Gal.  520,  521  (1881).  The 
argument  of  prevailing  counsel,  quoted  in  the  official 
report,  was  as  follows: 

"It  is  true  that  under  the  laws  of  Congress  upon 
patents  no  interest  in  a  patent  can  be  legally  trans- 
ferred except  by  an  instrument  in  writing  executed 
by  the  patentee.  There  is  nothing  in  the  Federal 
laws,  nor  in  the  laws  of  this  State,  that  prevents  the 
Court  from  making  the  order  appealed  from;  but 
on  the  contrary,  as  we  have  shown,  both  the  author- 
ities and  the  statutes  decide  and  prescribe  that  such 
an  order  may  be  made.  The  Court  does  not  make 
the  transfer,  but  it  orders  the  patentees  to  execute 
it." 

Adopting    this    argument,    the    court    then    stated    on 
p.  525: 

"There  is  nothing  in  the  case  which  involves  the 
power  of  a  State  court  in  equity  to  compel  the  as- 
signment of  a  patent,  according  to  the  Act  of  Con- 
gress, for  the  benefit  of  judgment  creditors  of  the 
owner.  Of  course  the  United  States  Courts  have 
jurisdiction  of  any  questions  which  arise  as  to  the 
title  itself;  but  as  the  thing  itself  is  not  exempted 
from  seizure  and  sale  by  the  laws  of  the  State,  we 
think  upon  principle  and  authority  that  the  order  of 
the  Court  below  was  correct."     (Emphasis  added.) 
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Conclusion. 

The  judgment  appealed  from  should  be  affirmed  with 
costs  to  the  Appellee. 

Respectfully  submitted, 

Louis  E.  Swarts, 

Attorney  for  Appellee. 
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There  is  no  real  dispute  here  presented  as  to  the  legal 
principles  by  which  this  appeal  is  governed.  The  juris- 
diction of  the  District  Courts  in  the  absence  of  diversity 
of  citizenship  is  dependent  upon  the  action  being  one 
directly  and  primarily  requiring  the  construction  or  ap- 
plication of  a  federal  statute  in  the  absence  of  which  no 
cause  of  action  could  be  stated.  If  the  action  only  inci- 
dentally or  collaterally  involves  a  federal  statute,  or  simply 
seeks  to  assert  rights  or  claims  having  their  origin  under 
such  a  statute,  federal  jurisdiction  cannot  be  invoked. 
These  principles  control  the  determination  of  federal  juris- 
diction under  Section  1338(a)  as  well  as  under  Section 
1331.^     Appellee  tacitly  at  least,  if  not  expressly,  accepts 


^Some  suggestion  is  made  [Appellee's  Br.  p.  6]  that  the  tests 
of  jurisdiction  under  Section  1331  are  not  precisely  applicable  to 
determination  of  the  same  question  under  Section  1338.     Although 
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our  statement  of  these  controlling  principles  [Appellee's 
Op.  Br.  pp.  8-11],  hiii  only  as  an  abstract  legal  proposi- 
tion; in  application  to  the  present  case,  appellee  in  fact 
refuses  to  apply  or  to  be  governed  by  those  principles  or 
by  their  necessary  and  logical  implications. 

In  justification  of  its  refusal,  appellee  sets  up  and  pur- 
ports to  apply  a  syllogism  that  is  demonstrably  erroneous 
in  both  major  and  minor  premises  and  in  conclusion: 

1.  An  action  arises  under  an  Act  of  Congress  relating 
to  copyrights  when  it  is  brought  to  enforce  a  right  claimed 
under  such  an  act; 

2.  The  right  to  mortgage  a  copyright  is  a  "federal 
right"; 

3.  An  action  to  foreclose  a  mortgage  on  a  copyright  is 
therefore  an  action  arising  under  an  Act  of  Congress  re- 
lating to  copyrights. 

Nothing  said  by  appellee  in  support  of  its  self-conceived 
syllogism  in  any  manner  suggests  any  conclusion  other 
than  that  the  foreclosure  action  here  considered  does  not 
present  a  case  for  federal  jurisdiction  under  Section 
1338(a). 


no  reasons  are  given  for  that  suggestion,  it  is  intimated  that  the 
tests  must  be  different,  else  "there  would  have  been  no  purpose  in 
enacting  Section  1338(a)  to  cover  the  field  of  patents  and  copy- 
rights." 

The  purpose  of  separately  specifying  patents  and  copyrights  in 
Section  1338(a)  was  not,  as  appellee  suggests,  to  require  a  test 
different  from  that  under  Section  1331,  but  rather  to  make  such 
federal  jurisdiciton  exclusive  in  patent  and  copyright  cases,  and 
to  dispense  with  the  "amount  in  controversy"  requirement.  [Ad- 
vertisers Exchange,  Inc.  v.  Bayless  Drug  Store,  Inc.  (D.  C.  N.  J.), 
3  F.  R.  D.  178.]  The  tests  of  jurisdiction  under  the  two  statutes 
are  identical. 
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ARGUMENT. 

I. 
An  Action  Does  Not  Arise  Under  the  Copyright  Laws 
Merely  Because  It  Seeks  to  Enforce  a  Right  Which 
Has  Its  Origin  in  Those  Laws  or  an  Obligation 
Created  in  the  Exercise  of  Such  a  Right. 

Appellee's  position,  briefly  stated  as  a  general  proposi- 
tion, is  simply  this:  any  action  founded  upon  a  "federal 
right"  presents  a  federal  question  within  the  original 
jurisdiction  of  the  federal  courts.  Appellee  thus  states  a 
jurisdictional  rule  which  Congress  might  properly  have 
enacted,  but  zvhich  it  did  not.  The  rule  so  stated  obliter- 
ates the  basic  distinction  between  actions  which  themselves 
arise  under  and  by  virtue  of  a  federal  statute,  and  actions 
that  do  not  so  arise  but  that  present  questions  of  federal 
law  or  federal  rights  as  the  subject-matter  of  the  dispute. 
[Nezu  Marshall  Co.  v.  Marshall  Engine  Co.,  223  U.  S. 
473,  478-479.]  It  is  the  action  and  not  the  right  which 
must  arise  under  the  federal  statute: 

"A  suit  to  enforce  a  right  zvhich  takes  its  origin 
in  the  lazvs  of  the  United  States  is  not  necessarily 
or  for  that  reason  alone,  one  arising  under  those 
laws."  [Shulthis  v.  McDoiigal,  225  U.  S.  561,  569; 
Teagne  v.  Brotherhood  of  Locomotive  Firemen  (C. 
C.  A.  6),  127  F.  2d  53,  55.] 

Appellee  relies  upon  Gnlly  v.  First  National  Bank,  299 
U.  S.  109,  for  the  broad  statement  that  ''If  the  right  is 
federal  in  nature,  there  is  federal  jurisdiction"  [Appellee's 
Br.  p.  7],  hut  the  Gidly  case  expressly  negatives  such  a 
conclusion.  It  is  true  that  the  court  there  stated  that  a 
right  or  immunity  claimed  under  federal  law  "must  be  an 
element,  and  an  essential  one,  of  the  plaintiff's  cause  of 


action"  [299  U.  S.  at  112],  but  the  decision  is  not  au- 
thority for  the  proposition  that  the  existence  of  such  a 
right  is  determinative  of  the  jurisdiction  of  the  District 
Court.  Assuming  the  existence  of  a  "federal  right"  as 
the  basis  of  plaintiff's  cause  of  action,  still 

"A  genuine  and  present  controversy,  not  merely  a 
possible  or  conjectural  one,  must  exist  with  reference 
thereto  (citing  cases),  and  the  controversy  must  be 
disclosed  upon  the  face  of  the  complaint,  unaided  by 
the  answer  or  by  the  petition  for  removal.  (Citing 
cases.)  Indeed,  the  complaint  itself  will  not  avail  as 
a  basis  of  jurisdiction  in  so  far  as  it  goes  beyond  a 
statement  of  the  plaintiff's  cause  of  action  and  an- 
ticipates or  replies  to  a  probable  defense. 

".  .  .  Partly  under  the  influence  of  statutes  dis- 
closing a  new  legislative  policy,  partly  under  the  in- 
fluence of  more  liberal  decisions,  the  probable  course 
of  the  trial,  the  real  substance  of  the  controversy, 
has  taken  on  a  new  significance.  'A  suit  to  enforce  a 
right  which  takes  its  origin  in  the  laws  of  the  United 
States  is  not  necessarily,  or  for  that  reason  alone, 
one  arising  under  those  laws,  for  a  suit  does  not  so 
arise  unless  it  really  and  substantially  involves  a  dis- 
pute or  controversy  respecting  the  validity,  construc- 
tion or  effect  of  such  a  law,  upon  the  determination 
of  which  the  result  depends."  [299  U.  S.  at  113-114, 
per  Cardozo,  J.;  italics  added.] 

It  is  not  enough,  therefore,  that  the  right  claimed  be 
"federal"  in  nature  or  have  its  genesis  in  the  federal 
statute.  It  must  appear  from  the  complaint  that  a  present 
and  actual  dispute  is  presented  concerning  the  existence 
or  enforcement  of  that  right,  and  not  merely  of  the  obli- 
gations arising  from  its  exercise.     If  the  existence  of  the 
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right  is  not  seriously  in  dispute,  its  "federal  nature"  does 
not  entitle  the  claimant  to  invoke  the  jurisdiction  of  the 
federal  courts.    [Gully  v.  First  National  Bank,  supra.} 

A,  The  Claim  of  a  Right  Under  the  Copyright  Laws  Does 
Not  Create  Federal  Jurisdiction  Unless  It  Also  Appears 
Probable  That  the  Right,  and  Not  Merely  the  Obliga- 
tions Arising  From  Its  Exercise,  Will  Be  in  Actual  and 
Substantial  Dispute. 

In  practice,  as  the  rule  of  the  Gully  case  is  applied  to 
actions  under  the  copyright  and  patent  laws,  the  federal 
courts  have  been  held  to  have  jurisdiction  only  of  those 
actions  directly  and  primarily  presenting  a  controversy 
relating  to  the  validity  or  infringement  of  a  patent  or 
copyright.  Actions  at  common  law  or  in  equity^  in  which 
no  dispute  exists  as  to  the  construction  or  application  of 
any  statutory  provision,  which  seek  only  the  enforcement 
of  obligations  arising  from  the  exercise  of  the  copyright 
or  patent,  or  seek  to  effect  the  transfer  or  determination 
of  title  to  the  copyright  or  patent,  are  not  within  the 
compass  of  Section  1338(a).  [Luckett  v.  Delpark,  270 
U.  S.  496,  504,  511;  Pratt  v.  Paris  Gaslight  &  Coke  Co., 
168  U.  S.  255,  259;  Measurements  Corp.  v.  Ferris  Instru- 
ments Corp.  (C.  C.  A.  3),  159  F.  2d  590,  594;  Dill  Mfg. 
Co.  V.  Goff  (C.  C.  A.  6),  125  F.  2d  676,  678-679,  cert, 
den.  317  U.  S.  672;  Laning  v.  Natl.  Ribbon  Co.  (C.  C. 
A.  7),  125  F.  2d  565,  566-567;  Binger  v.  Unger  (S.  D. 
N.  Y.),  6F.  R.  D.  44,  45.] 

It  is  extremely  significant,  in  view  of  appellee's  unsup- 
ported conclusion  that  jurisdiction  under  Section  1338(a) 
extends  to  any  case  in  which  a  right  under  the  copyright 
statute  is  claimed  although  not  disputed  [Appellee's  Br. 
pp.  7-8,  10-15],  that  of  the  hundreds  of  cases  in  which 


federal  jurisdiction  under  Section  1338(a)  has  been  in- 
voked the  only  reported  cases  in  which  such  jurisdiction 
has  been  upheld  have  been  those  in  which  the  primary 
issue  ivas  the  validity  or  infringement  of  the  patent  or 
copyright!  The  total  absence  of  decisions  upholding  such 
jurisdiction  in  cases  involving  the  other  ''rights"  created 
by  the  copyright  or  patent  statutes  speaks  eloquently  of 
the  universal  application  of  the  rule  of  the  Gully  case 
under  Section  1338(a). 

Appellee  purports  to  find  in  federal  jurisdiction  of 
infringement  cases  an  analogy  to  the  present  case  that 
neither  the  cases  nor  the  statute  sustain.  The  copyright 
laws  of  the  United  States,  like  those  of  any  other  juris- 
diction, were  born  of  a  single  specific  purpose:  to  secure 
to  the  creator  of  an  original  work  in  letters,  art  or  music, 
a  limited  statutory  monopoly  to  multiply  and  to  sell  copies 
of  his  work  or  to  license  its  performance,  and  to  be  pro- 
tected against  the  unauthorized  exercise  of  any  right  in 
that  work  by  any  other  person.  Without  this  right  of 
protection  against  the  usurpation  of  the  proprietor's  ex- 
clusive rights,  statutory  copyright  would  not  exist. 
[Bobbs-Merrill  Co.  v.  Straus,  210  U.  S.  339,  347; 
Wheaton  v.  Peters,  Z2i  U.  S.  223,  230-232;  Loew's  In- 
corporated V.  Superior  Court,  18  Cal.  2d  419,  424-425, 
115  P.  2d  983.] 

A  copyright  is  infringed  only  when  the  exclusive  rights 
in  a  particular  work  secured  to  the  copyright  proprietor 
by  the  copyright  act  [17  U.  S.  C.  Sec.  1]  are  usurped 
without  authority.  The  bringing  of  an  action  for  in- 
fringement presupposes  a  dispute  concerning  the  existence 
of  the  exclusive  right  allegedly  usurped.  Whether  the 
''federal"  right  exists  and  whether  it  has  been  violated 
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are  the  main,  if  not  the  only,  elements  of  the  controversy. 
The  dispute  over  that  right  is  "basic"  and  not  "collateral." 

In  addition,  the  action  for  infringement  is  itself  pre- 
scribed and  governed  solely  and  specifically  by  statute. 
[17  U.  S.  C.  Sees.  101-116.]  The  nature  of  the  action 
and  the  scope  and  enforcement  of  the  remedy,  the  en- 
forcement and  review  of  the  judgment,  order  or  decree 
obtained,  even  the  award  of  costs  and  attorney's  fees,  are 
expressly  covered  by  statute.  Not  only  is  a  federal  right 
in  substantial  dispute,  but  a  federal  remedy  alone  can  be 
invoked  for  its  redress.  [Caruthers  v.  R.K.O.  Radio 
Pictures  (S.  D.  N.  Y.),  20  Fed.  Supp.  906,  908;  King 
V.  Edw.  B.  Marks  Music  Corp.  (S.  D.  N.  Y.),  56  Fed. 
Supp.  446,  450.]  As  stated  in  Henry  v.  A.  B.  Dick  Co., 
224  U.  S.  1,  14-15,  cited  by  appellee  at  page  12  of  its 
brief,  the  action  for  infringement  is  within  the  jurisdic- 
tion of  the  federal  court,  not  because  it  is  founded  upon 
a  right  created  by  the  copyright  statute,  but  because  it 
directly  and  primarily  involves  a  dispute  over  that  right 
and  because  the  remedy  invoked  is  one  created  and  con- 
trolled by  the  copyright  statute. 

B.  An  Action  to  Foreclose  a  Mortgage  of  a  Copyright 
Neither  Invokes  a  Federal  Remedy  nor  Presents  a  Prob- 
able Dispute  Over  a  Federal  Right. 

It  is  clear  that,  assuming  for  purposes  of  this  discussion 
only  that  the  right  to  mortgage  a  copyright  is  a  "federal" 
right,  the  existence  of  that  right,  for  reasons  stated 
above,  does  not  of  itself  constitute  an  action  to  foreclose 
the  mortgage  one  arising  under  the  copyright  laws.  The 
right  itself  is  not  in  dispute  in  the  foreclosure  action;  it 
will  not  be  denied  that  the  proprietor  of  a  copyright  has 


the  right  to  mortgage  it.  It  cannot  be  said,  with  any 
degree  of  logic,  that  the  complaint  in  a  normal  foreclosure 
action  necessarily  or  probably  raises  any  actual  contro- 
versy over  the  existence  of  the  right  in  the  copyright 
proprietor;  "the  real  substance  of  the  controversy,"  if 
one  is  presented,  revolves  around  the  obligations  created 
in  the  exercise  of  the  right.  The  most  that  can  be  said 
is  that  the  true  controversy  is  based  upon  the  right  granted 
under  the  statute,  but  the  existence  of  a  federal  right  at 
the  seat  of  the  controversy  does  not  confer  jurisdiction 
on  the  federal  courts.  The  controversy  itself,  not  merely 
the  right,  must  arise  under  the  statute.  [Gidly  v.  First 
Natioml  Bank,,  299  U.  S.  109,  117-118.] 

Illustrative  of  this  rule  in  its  application  to  the  present 
case  is  Bobbs-Merrill  Co.  v.  Straus,  210  U.  S.  339,  relied 
upon  by  appellee.  Among  the  rights  specifically  created 
by  Section  1  of  the  copyright  statute  is  the  exclusive  right 
*^to  print,  reprint,  publish,  copy,  and  7'end  the  copyrighted 
work."^'  [17  U.  S.  C.  Sec.  1(a).  Italics  added.]  Pur- 
suant to.  and  in  exercise  of  its  statutory  right  to  vend  its 
copyrighted  and  published  work,  plaintifif  caused  the  same 
to  be  sold  under  contracts  of  sale  requiring  minimum 
resale  price  maintenance.  Defendant  resold  copies  of  the 
work  at  less  than  the  minimum  price.  Plaintiflf  thereupon 
brought  suit  for  infringement,  alleging  that,  pursuant  to 
its  statutory  right  to  vend  copies  of  its  work,  it  had  sold 


^If  we  adopt  as  the  test  of  whether  a  right  is  created  by  federal 
statute  that  advanced  by  appellee,  that  the  right  not  exist  at  common 
law,  then  there  can  be  no  doubt  that  the  right  to  vend  the  published 
work  is  a  "federal"  right  since  a  publication  of  the  work  at  common 
law  destroyed  all  rights  of  the  author  therein.  [Lonc's  Incorpo- 
rated V.  Superior  Court,  supra,  18  Cal.  2d  419.  423,  115  P.  2d 
983.] 


same  under  specified  terms  and  conditions,  and  defendant's 
violation  of  those  terms  and  condition  constituted  infringe- 
ment of  the  exclusive  right. 

The  analogy  of  the  Bobbs-MerriU  case  to  that  here  pre- 
sented is  clear:  plaintiff,  pursuant  to  its  statutorily  con- 
ferred right,  had  exercised  that  right  and  now  sought  to 
enforce  obligations  arising  from  that  exercise.  Manifest- 
ly, the  action  was  based  upon  the  statutory  right  to  vend 
copies  of  the  copyrighted  work,  and  if  the  ''federal  na- 
ture" of  the  right  were  determinative,  the  action  would 
have  been  properly  brought  in  the  federal  court. 

The  controversy  presented  in  the  Bobbs-Merrill  case, 
however,  was  not  over  the  existence  of  the  right,  which 
was  clear,  but  was  rather  over  rights  and  obligations 
arising  from  its  exercise.  There,  as  here,  the  federal 
right  was  simply  and  solely  the  undisputed  genesis  of  the 
controversy,  and  the  United  States  Supreme  Court  ac- 
cordingly held  that  the  federal  court  had  no  jurisdiction 
of  the  action,  that  once  the  statutory  right  had  been  exer- 
cised, a  controversy  arising  out  of  its  exercise  and  not 
affecting  or  questioning  the  existence  of  the  right  was  not 
cognizable  by  the  federal  court.    [210  U.  S.  at  350-351.] 

By  a  parity  of  reasoning,  a  foreclosure  action  presents 
no  controversy  over  the  existence  of  the  right  to  mort- 
gage a  copyright,  which  is  clear.  Whatever  controversy 
may  be  presented  arises  from  the  exercise  of  the  undis- 
puted right,  only  collaterally  relating  to  the  statute  creat- 
ing the  right.  Like  the  contract  in  the  Bobbs-Merrill 
case,  the  genesis  of  the  right  is  not  determinative  of  the 
existence  of  jurisdiction.  [See  also  Scribner  v.  Straus, 
210  U.  S.  352,  354.] 
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The  same  result,  significantly,  has  been  reached  in  cases 
involving  assignments  of  copyright  or  licenses  granted  by 
the  copyright  proprietor.  To  the  extent  that  Section  28 
of  the  copyright  statute  ''creates"  the  right  to  mortgage, 
upon  which  appellee  relies,  by  the  same  token  and  in  the 
same  manner  it  "creates"  the  right  of  assignment  of  the 
statutory  copyright.  Similarly,  Section  28  creates  the 
right  partially  to  "assign,"  or  to  license,  the  use  of  some- 
thing less  than  the  whole  copyright,  such  as  dramatization 
rights,  motion  picture  rights,  etc.  [Harper  Bros.  v.  Klaw 
(S.  D.  N.  Y.),  232  Fed.  609.]  Indeed,  it  might  even  be 
said  that  the  right  to  assign  is  more  clearly  "federal"  in 
nature  than  the  right  to  mortgage,  since  the  copyright 
statute  specifically  governs  the  acknowledgment,  recorda- 
tion and  certification  of  assignments,  but  not  of  mort- 
gages.    [17  U.  S.  C.  Sees.  29-32.] 

Notwithstanding  that  the  rights  of  assignment  and 
licensing  are  thus  federally  created,  actions  based  upon 
such  assignments  or  licenses  do  not  arise  under  the  statute 
creating  the  right  and  cannot  be  brought  in  the  federal 
courts  in  the  absence  of  diversity  of  citizenship.  [New 
Marshall  Co.  v.  Marshall  Engine  Co.,  supra,  223  U.  S. 
473,  478-479;  Banks  v.  Gordon  (C.  C.  A.  2),  272  Fed. 
821,  827;  Local  Trademarks,  Inc.  v.  Poivers  (E.  D.  Pa.), 
56  Fed.  Supp.  751,  752;  Fisher  v.  Hill,  212  App.  Div.  646, 
209  N.  Y.  Supp.  369,  370-371 ;  Broadcast  Music,  Inc.  v. 
Buck,  34  N.  Y.  S.  2d  337,  338.]  This  absence  of  federal 
jurisdiction  applies  even  to  an  action  to  set  aside  an  in- 
valid assignment  or  license,  notwithstanding  that  the  acts 
of  defendant,  if  the  assignment  or  license  is  held  invalid, 
constitute  infringement  for  which  an  injunction  is  prayed. 
[New  Marshall  Co.  v.  Marshall  Engine  Co.,  223  U.  S. 
473,  478-479.] 
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Nor  is  the  jurisdiction  of  the  federal  courts  enlarged 
because  the  foreclosure  action  will  result  in  a  transfer  of 
title  to,  rather  than  rights  in,  the  copyright  or  patent. 
The  rule  is  clear  that  actions  brought  for  the  specific  and 
primary  purpose  of  determining  and  compelling  the  trans- 
fer of  title  to  a  patent  or  copyright  are  not  cognizable  in 
the  federal  courts,  even  though  the  ownership  of  a  copy- 
right is  clearly  a  federal  right.  [Measurements  Corp.  v. 
Ferris  Instrument  Corp.  (C.  C.  A.  3),  159  F.  2d  590,  594, 
and  cases  cited  therein;  Ager  v.  Murray,  105  U.  S.  126, 
131;  Pacific  Bank  v.  Robinson,  57  Cal.  520,  525;  see  also 
cases  cited.  Appellant's  Op.  Br.  p.  10.] 

Appellee  is  not  aided  by  its  attempted  shift  of  emphasis 
[Appellee's  Br.  pp.  12-13]  from  the  right  claimed  to 
the  remedy  sought.  The  remedy  sought  in  a  specific  ac- 
tion confers  jurisdiction  on  the  federal  court  only  when 
that  remedy  itself  is  created  and  specifically  governed  by 
federal  statute.  The  significance  of  the  remedy  sought  in 
Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  1,  cited  by  appellee, 
was  that  the  primary  purpose  of  the  action  was  the  redress 
of  an  alleged  infringement  of  a  patent,  the  remedy  for 
which  is  wholly  statutory.  [35  U.  S.  C.  Sees.  67-71.] 
The  remedy  of  injunction  for  patent  infringement  is  in 
fact  specifically  made  available  in  ''the  several  courts 
vested  with  jurisdiction  of  cases  arising  under  the  patent 
laws."  [35  U.  S.  C.  Sec.  70.]  We  search  the  copyright 
statute  in  vain  for  any  provisions  relating  to  the  remedy 
of  foreclosure  of  a  copyright  mortgage. 
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C.  Federal  Jurisdiction  Under  Section  1338(a)  Is  Governed 
by  the  True  Nature  of  the  Controversy,  Not  by  the  Form 
of  the  Action.  It  Is  Not  Affected  by  Whether  an  Action 
Is  Labeled  In  Rem  or  In  Personam. 

First.  We  are  somewhat  at  a  loss  to  perceive  the 
relevance  to  this  case  of  the  superannuated  concept  of  the 
unbridgable  gulf  between  actions  in  rem  and  actions  in 
personam,  upon  which  appellee  places  such  emphatic  re- 
liance. [Appellee's  Br.  pp.  11-14,  16-19,  30.]  It  is 
apparent  that  appellee  seeks  to  brush  aside  the  indistin- 
guishable assignment  and  license  cases  by  impatiently  dis- 
missing them  as  "actions  in  personam,''  whereas  a  mort- 
gage foreclosure  action,  being  an  "action  in  rem,''  is  a 
totally  different  species  of  action,  not  governed  by  the 
same  rules.  We  are  not  alone  in  our  difficulty,  however, 
since  this  distinction  seems  heretofore  to  have  escaped 
the  courts  as  well  as  ourselves.  At  least  it  has  presented 
no  obstacle  to  the  finding  of  lack  of  federal  jurisdiction 
in  such  traditionally  in  rem  actions  as  those  brought  to 
quiet  title  to  copyrights  and  patents  [see  cases  cited,  Point 
I,  B,  supra],  and,  we  presume,  the  fact  that  a  probate  de- 
cree operates  in  rem  would  not  prevent  a  state  court  decree 
of  distribution  from  transmitting  a  copyright  to  the 
legatees  thereof  under  the  will  of  the  proprietor. 

Moreover,  the  Supreme  Court  has  specifically  held  that 
this  feudal  distinction  is  of  little  or  no  value  in  determin- 
ing jurisdiction  with  respect  to  an  intangible: 

"Distinctions  between  actions  in  rem  and  those  in 
personam  are  ancient  and  originally  expressed  in  pro- 
cedural terms  what  seems  really  to  have  been  a  dis- 
tinction in  the  substantive  law  of  property  under  a 
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system  quite  unlike  our  own  .  .  .  The  legal  recog- 
nition and  rise  in  economic  importance  of  incorporeal 
or  intangible  forms  of  property  Jiave  upset  the  an- 
cient simplicity  of  property  law  and  the  clarity  of  its 
distinctions,  while  new  forms  of  proceedings  have 
confused  the  old  procedural  classification.  American 
courts  have  sometimes  classed  certain  actions  in  rem 
because  personal  service  of  process  was  not  required, 
and  at  other  times  have  held  personal  service  of 
process  was  not  required  because  the  action  was 
in  rem.  See  cases  collected  in  Freeman  on  Judgments 
Sec.  1517  et  seq.,  5th  ed. 

".  .  .  we  think  that  the  requirements  of  the 
Fourteenth  Amendment  to  the  Federal  Constitution 
do  not  depend  upon  a  classification  for  which  the 
standards  are  so  elusive  and  confused  generally  and 
which,  being  primarily  for  state  courts  to  define,  may 
and  do  vary  from  state  to  state.  Without  disparag- 
ing the  usefulness  of  distinctions  between  actions 
in  rem  and  those  in  personam  in  many  branches  of 
law,  or  on  other  issues,  or  the  reasoning  which  un- 
derlies them,  we  do  not  rest  the  power  of  the  State  to 
resort  to  constructive  service  in  this  proceeding  upon 
how  its  courts  or  this  Court  may  regard  this  historic 
antithesis."  [Mullane  v.  Central  Hanover  Bank  & 
Trust  Co.,  339  U.  S.  306,  312-313.     Italics  added.] 

It  is  manifestly  unreasonable  to  predicate  federal  juris- 
diction or  the  absence  thereof  upon  a  concept  so  elusive 
and  so  uncertain,  whose  legal  effect  itself  varies  from 
state  to  state,  and  which  the  Supreme  Court  of  the  United 
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States  has   specifically   stated  has   little   or   no   relevance 
with  relation  to  intangibles. 

Moreover,  whether  an  action  to  foreclose  a  mortgage  on 
tangible  or  intangible  personalty  be  said  to  be  in  rem  or 
quasi  in  rem  or  in  personam,  depending  upon  the  court 
making  the  classification  and  the  purpose  for  which  it  is 
made  (the  authorities  are  considerably  less  inflexibly  cer- 
tain  than   appellee   appears   to   be),   this   much   is    clear: 
the  classification  of  the  action  does  not  affect  the  jurisdic- 
tion of  the  court  to  decree  a  foreclosure.     An  action  to 
foreclose  is  transitory,  not  local;  a  court  which  has  juris- 
diction of  the  person  of  the  mortgagor  may  decree  fore- 
closure of  the  mortgage  and  sale  of  the  mortgaged  prop- 
erty,  irrespective   of   whether   the   property   is   physically 
within  or  without  the  court's  territorial  jurisdiction.  [Hall 
V.  Milligan,  221  Ala.  233,  128  So.  438,  439;  Emerson- 
Brantingham  Co.  v.  Giles,  53  Utah  539,   174  Pac.   181, 
182;  14  C.  /.  S.,  Chattel  Mortgages,  Sec.  401,  pp.  1051- 
1052;  see  Estate  of  Nezvton,  35  Cal.  2d  830,  221  P.  2d 
952.]      If  the  action  is  transitory  and  personal  to  that 
extent  in  the  case  of  property  having  a  physical  location, 
it  necessarily  follows  that  the  same  rule  must  apply  to 
property  that  by  its  nature  has  no  such  physical  location, 
except   derivatively  through   its   owner.      [Curry  v.   Mc- 
Candless,  307  U.  S.  357,  365-366.] 

Since  copyrights,  under  appellee's  view,  are  like  choses 
in  action  in  that  they  have  "no  spatial  or  tangible  ex- 
istence, control  over  them  can  'only  arise  from  control  or 


—15— 

power  over  the  persons  whose  relationships  are  the  source 
of  the  rights  and  obHgations.' "  [Standard  Oil  Co.  v. 
New  Jersey,  341  U.  S.  428,  439;  Estin  v.  Estin,  334  U. 
S.  541,  548.]  Since  the  fiction  of  "situs"  of  intangibles 
no  longer  controls  the  determination  of  jurisdiction,  it 
necessarily  follows  that  the  absence  of  such  "situs,"  even 
in  an  "action  in  rem;'  cannot  oust  a  court  of  jurisdiction, 
nor  can  its  presence  confer  jurisdiction  that  does  not 
otherwise  exist.  "A  jurisdiction  which  does  not  depend 
on  physical  presence  within  the  state  is  not  lost  by  declar- 
ing that  it  is  absent."  [Curry  v.  McCandless,  307  U.  S. 
357,  366.] 

Second.  The  foregoing  discussion  is  equally  demon- 
strable of  the  fallacy  of  appellee's  reliance  on  an  argu- 
ment culled  from  Stevens  v.  Gladding,  58  U.  S.  448,  and 
Ager  v.  Murray,  105  U.  S.  126:  that  by  reason  of  the 
peculiar  nature  of  a  copyright,  only  the  federal  courts  can 
assert  jurisdiction  over  it.  [Appellee's  Br.  pp.  12-15.] 
Appellee's  misconception  of  the  true  nature  of  those  de- 
cisions and  their  import  for  the  present  case  does,  how- 
ever, deserve  examination. 

Whether  a  foreclosure  decree  is  or  is  not  parallel  to  the 
situation  presented  by  a  writ  of  execution  is  not  material 
to  the  present  case,  since  no  decision  of  any  federal  court 
specifically  holds  that  only  a  federal  court  may  levy  ex- 
ecution on  a  copyright.  Appellee  makes  much  of  the 
"holdings"  of  Stevens  v.  Gladding  and  Ager  v.  Murray, 
without  mentioning  the  fact  that  neither  case  "held"  or 
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is  authority  for  the  proposition  for  which  it  is  cited !  The 
''holding"  quoted  from  Stevens  v.  Gladding,  58  U.  S.  at 
451,  was  not  a  decision  that  execution  could  not  issue  on  a 
copyright,  but  was  simply  a  discussion  of  the  difficulties 
which  might  arise  from  such  a  levy,  and  even  that  discus- 
sion was  dictum,  unnecessary  to  the  disposition  of  the 
case.  Stevens  v.  Gladding  is  authority  only  for  the  rule 
previously  stated  in  Stevens  v.  Cady,  55  U.  S.  528,  that 
the  judicial  sale  of  a  copyrighted  work  does  not  convey 
title  to  the  copyright,  in  the  absence  of  a  nmnifested  in- 
tention so  to  do. 

The  "holding"  of  Stevens  v.  Gladding  upon  which  ap- 
pellee relies  was  specifically  characterized  as  mere  dictum 
by  the  Court  in  Agcr  v.  Murray,  105  U.  S.  126,  129,  a  case 
which  is  actually  authority  for  a  substantially  contrary 
result.  The  Court  did  not,  as  appellee  states,  quote 
Stevens  v.  Gladding  "with  approval,"  but  merely  held 
[105  U.  S.  at  130-131]  that  "the  difficuhies  of  which  the 
learned  Justice  here  speaks"  were  present,  //  at  all,  only 
in  the  levy  of  an  execution  at  law,  which  was  traditionally 
levied  only  upon  tangible  property,  and  had  no  application 
to  a  creditor's  hill  in  equity  to  subject  by  decree  the  debtor's 
assets  to  a  judicial  sale  for  payment  of  his  debt.  It  was 
there  specifically  held  that  a  judicial  sale  of  a  patent  or 
copyright,  pursuant  to  the  decree  of  a  state  court  sitting 
in  equity  and  having  jurisdiction  of  the  person  of  the 
copyright  proprietor,  was  valid  and  binding  and  effected 
a  proper  transfer  of  the  patent  or  copyright  to  the  pur- 
chaser at  such  sale. 
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In  any  event,  therefore,  Ager  v.  Murray  supports  rather 
than  refutes  the  principle  that  the  foreclosure  of  a  copy- 
right mortgage  is  properly  decreeable  by  a  state  court. 
The  foreclosure  of  a  mortgage,  like  a  creditor's  bill  and 
unlike  the  writ  of  execution  considered  in  Stevens  v. 
Gladding,  may  properly  reach  property  that  does  not  have 
"a  tangible  and  visible  existence  within  the  jurisdiction 
of  the  court."  [Ager  v.  Murray,  105  U.  S.  at  130-131.] 
Like  a  creditor's  bill,  a  mortgage  foreclosure  is  an  equit- 
able proceeding,  not  an  action  at  law.  [Elmore  Jameson 
Co.  V.  Smith,  34  Cal.  App.  2d  609,  616-617,  93  P.  2d 
1063;  Bush  v.  Bank  of  America,  1  Cal.  App.  2d  588,  592, 
37  P.  2d  168;  Simon  Newman  Co.  v.  Woods,  85  Cal.  App. 
360,  363,  259  Pac.  460.]  Judicial  sale  pursuant  to  an 
equitable  decree  of  foreclosure  is  indistinguishable  in  its 
effect  from  judicial  sale  pursuant  to  an  equitable  decree 
in  a  creditor's  suit.  In  either  case,  a  court  having  per- 
sonal jurisdiction  of  the  mortgagor  or  debtor  can  subject 
the  patent  or  copyright  to  judicial  sale  and  convey  valid 
title  to  the  purchaser.  [Ager  v.  Murray,  supra,  at  130- 
131;  Pacific  Bank  v.  Robinson,  S7  Cal.  520,  525.] 

Appellee's  argument  based  on  the  weary  fiction  that  the 
"situs"  of  a  copyright  "is  co-extensive  with  the  jurisdic- 
tion of  the  authority  which  gives  it  life,  that  is  the  federal 
government"  [Appellee's  Br.  p.  11]  cannot,  even  in  the 
most  skillful  of  hands,  convert  that  fiction  into  a  jurisdic- 
tional rule.  In  the  last  analysis,  a  copyright  is  personal 
property,    intangible   it   is   true,   but   no   more   intangible 
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than  a  share  of  stock,  a  debt,  or  any  chose  in  action.  It 
no  more  "defies  appHcation  of  the  common  law  requisite 
of  mortgages  or  the  remedies  provided  by  common  law  or 
local  statutes"  [Appellee's  Br.  p.  11]  than  does  any 
other  form  of  intangible  personal  property.  Since  it  in 
fact  has  no  spatial  or  tangible  existence,  any  court  with 
jurisdiction  of  the  person  of  the  proprietor  has  jurisdic- 
tion to  determine  and  affect  rights  in  or  ownership  of  the 
copyright : 

"Situs  of  an  intangible  is  fictional  but  control  over 
parties  whose  judicially  coerced  action  can  make 
effective  rights  created  by  the  chose  in  action  enables 
the  court  with  such  control  to  dispose  of  the  rights 
of  the  parties  to  the  intangible."  [Standard  Oil  Co. 
V.  Nezu  Jersey,  341  U.  S.  428,  439-440.] 

Nor  is  there  any  practical  justification  for  adherence  to 
such  an  outworn  fiction  as  appellee  proposes.  Just  as  a 
state  court  with  jurisdiction  of  the  parties  may  decree  the 
sale  of  a  patent  or  copyright  in  a  creditor's  suit,  or  trans- 
fer title  thereto  in  a  quiet  title  action  or  by  probate  decree, 
so  may  it  decree  judicial  sale  of  the  copyright  or  patent  in 
a  foreclosure  action  and  transfer  title  thereto  valid  for  all 
purposes  throughout  the  United  States.  The  imaginary 
difficulties  conjured  up  by  appellee  with  respect  to  the 
extraterritorial  eft'ect  of  the  decree  are  totally  dissipated 
by  the  clear  and  express  mandate  of  the  Full  Faith  and 
Credit  Clause.  [Standard  Oil  Co.  v.  New  Jersey,  341  U. 
S.  428,  442-443  and  cases  cited  therein.} 
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II. 

The  Right  to  Mortgage  a  Copyright  Is  Not  an  Ex- 
clusively "Federal"  Right  but  Exists  Under  the 
Laws  of  the  State  of  California  Independent  of 
Federal  Statute. 

Since,  for  the  reasons  outlined  above,  an  action  to  en- 
force even  a  "federal"  right  does  not  arise  under  a  federal 
statute  unless  the  existence  of  the  right  itself  is  primarily, 
directly,  and  substantially  in  dispute,  and  since  this  action 
does  not  so  arise,  it  is  irrelevant  whether  the  right  to 
mortgage  a  copyright  is  or  is  not  a  ''federal"  right.  For 
the  reasons  we  have  heretofore  outlined,  however  [Appel- 
lant's Op.  Br.  pp.  16-18],  we  believe  that  it  is  not,  and 
that  appellee's  minor  premise  is  therefore  as  unfounded 
as  its  major  premise.  Nothing  said  by  appellee  in  support 
of  its  contention  diminishes  the  force  of  our  argument, 
and  we  shall  not  repeat  it  here. 

Appellee  also  contends,  however  [Appellee's  Br.  p.  11], 
that  the  right  to  mortgage  a  copyright  exists  only  under 
federal  law  for  the  reason  that  Cal.  Civil  Code,  Section 
2955  othrwise  makes  such  a  mortgage  invalid  in  Cali- 
fornia.    There  is  no  merit  to  this  argument. 

Initially,  it  should  be  noted  that  appellee's  argument 
defeats  itself.  Since  Section  28  does  make  copyrights 
mortgageable  (as  well  as  assignable  and  devisable),  copy- 
rights are  ipso  facto  mortgageable  in  California  and  the 
California  courts  must  give  effect  to  such  mortgages, 
notwithstanding  any  contrary  provisions  of  State  law. 
\Estate  of  Lindquist,  25  Cal.  2d  697,  704-705,  154  P. 
2d  879.] 

But  California  law  does  not  exclude  copyrights  from 
hypothecation  by  mortgage.  Cal.  Civil  Code,  Section 
2973  expressly  makes  mortgages  excluded  under  Section 
2955  valid  as  between  mortgagor  and  mortgagee,  and  as 
to  all  persons  with  notice  thereof.    An  action  to  foreclose 
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such  a  mortgage,  as,  for  example,  a  chattel  mortgage  of 
a  copyright,  ma}-  therefore,  properly  be  maintained  by  the 
mortgagee  in  California  under  Section  2973.  [Western 
Oil  &  Ref.  Co.  V.  Venago  Oil  Corp.,  218  Cal.  733,  740, 
24  P.  2d  971;  Old  Settlers'  Inv.  Co.  v.  White,  158  Cal. 
236,  240-241,  110  Pac.  922;  McLeod  v.  Barnum,  131  Cal. 
605,  606-607.  63  Pac.  924;  Perkins  v.  Maier  Brewery, 
133  Cal.  496,  498.  65  Pac.  1030;  Ronning  v.  Way,  18  Cal. 
App.  527.  529-530,  123  Pac.  615;  In  re  Grainger  (C.  C. 
A.  9),  160  Fed.  69,  72.] 

Conclusion. 

The  primary  determinant  of  the  existence  or  non- 
existence of  federal  jurisdiction  is  the  nature  of  the  action, 
not  of  the  right.  It  is  immaterial  that  a  copyright  is  a 
federal  right,  since  the  foreclosure  action  involved  no  dis- 
pute respecting  its  existence  or  enforcement.  A  mortgage 
of  copyright  is.  as  we  have  demonstrated,  not  a  federally 
created  right,  but  even  if  it  were,  that  fact  would  be 
likewise  immaterial  since  its  existence  was  not  an  element 
of  controversy  in  the  foreclosure  action.  The  foreclosure 
of  a  mortgage  necessarily  involves  neither  a  dispute  as  to 
the  existence  of  the  property  nor  a  controversy  as  to  the 
existence  of  the  right  to  mortgage  it.  The  action  is  one 
to  foreclose  a  mortgage;  such  controversy  as  it  may  pre- 
sent ordinarily  requires  neither  construction  nor  applica- 
tion of  federal  law  for  its  solution.  Since  no  federal 
question  is  presented,  no  federal  jurisdiction  can  exist. 
The  judgment  should  therefore  be  reversed. 
Respectfully  submitted, 

LoEB  and  Loeb, 
Herman  F.  Selvin, 
Saul  N.  Rittexberg, 
Harry  L.  Gershon, 

Attorneys  for  Appellant. 
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IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Republic  Pictures  Corporation, 

Appellant, 
vs. 

Security-First  National  Bank  of  Los  Angeles, 

Appellee. 


Petition  of  Bank  of  America  National  Trust  and 
Savings  Association  for  Leave  to  File  Brief  as 
Amicus  Curiae. 


To  the  Honorable  the  Judges  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit : 

Comes  now  Bank  of  America  National  Trust  and  Sav- 
ings Association  and  petitions  the  Court  for  leave  to  file 
as  Amicus  Curiae  the  within  brief  in  support  of  the  posi- 
tion of  the  appellant  herein. 

The  ground  of  this  petition  is  that  if  the  erroneous 
judgment  herein  appealed  from  is  allowed  to  stand,  it  will 
cast  doubt  upon  the  validity  of  several  state  court  judg- 
ments heretofore  obtained  by  petitioner  in  actions  to  fore- 
close motion  picture  copyright  mortgages. 

Bank  of  America  National  Trust 
and  Savings  Association, 
By  Robert  H.  Fabian, 

Attorney  for  Petitioner. 


— 5— 

No.  13044 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Republic  Pictures  Corporation, 

Appellant, 

vs. 

Security-First  National  Bank  of  Los  Angeles, 

Appellee. 


BRIEF  OF  AMICUS  CURIAE. 


I. 

Statement  of  the  Case. 

We  adopt  the  statement  of  appellant  contained  in  Ap- 
pellant's Opening  Brief,  pages  2  to  4. 

II. 

Argument. 

The  Supreme  Court  of  California  has  held  in  a  situation 
closely  analogous  to  the  case  at  bar  that  jurisdiction  lies 
in  the  State  courts.  We  invite  the  Court's  attention  to  the 
case  of  Pendleton  v.  Ferguson,  15  Cal.  2d  319,  101  P.  2d 
81  (1940),  where  that  Court  held  that  an  action  to  quiet 
title  to  letters  patent  was  not  an  action  arising  under  the 
patent  laws  of  the  United  States  over  which  the  Federal 


courts  have  exclusive  jurisdiction.  The  Court  said  (p. 
326): 

Appellants    contend    that    the    trial    court    had    no 

jurisdiction  to  hear  or  determine  this  action,  but  we 

cannot  agree  with  this  contention. 

A  review  of  the  authorities  convinces  us  that  the 
issues  raised  by  the  pleadings  in  this  action  bring  the 
case  clearly  within  the  jurisdiction  of  the  courts  of 
this  state. 

It  appears  to  be  the  settled  rule  that  while  the  fed- 
eral courts  have  exclusive  jurisdiction  of  all  cases 
arising  under  the  patent  laws,  such  jurisdiction  does 
not  extend  to  all  questions  in  which  a  patent  may  be 
the  subject-matter  of  the  controversy,  for  Courts  of 
a  state  may  try  questions  of  title,  and  may  construe 
and  enforce  contracts  relating  to  patents. 

As  we  understand  the  issues  in  this  case,  they 
simply  involve  a  contract  relating  to  the  title  to  cer- 
tain patents.  A  determination  of  whether  or  not 
the  relief  prayed  for  should  be  granted  must  be 
arrived  at  by  the  application  of  rules  and  principles 
of  equity  cognizable  in  the  courts  of  this  state  and 
in  no  degree  whatever  upon  any  act  of  congress 
concerning  patent  rights. 

The  California  Supreme  Court  then  quoted  with  approval 
the  opinion  in  Luckctt  v.  Dclpark,  270  U.  S.  496,  46  S. 
Ct.  397,  70  L.  Ed.  703  (1926),  cited  in  Appellant's  Open- 
ing Brief  at  pages  10  and  13,  and  in  Appellee's  Brief  at 
pages  15,  19,  23  and  24. 

The  California  District  Courts  of  Appeal  have  also 
recognized  the  distinction  between  an  action  brought  upon 
a  contract  of  which  a  patent  is  the  subject  matter,  and  an 
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action  directly  arising  under  the  patent  laws,  correctly 
holding  that  the  state  courts  have  jurisdiction  of  the 
former.  {Davis  v.  Kittle  Mfg.  Co.,  134  Cal.  App.  254, 
262,  25  P.  2d  253  (1933) ;  Dekins  v.  The  Superior  Court, 
90  Cal.  App.  630,  631-632,  266  Pac.  563   (1928).) 

We  recognize  that  this  Court  is  not  bound  to  follow  the 
decisions  of  the  California  Supreme  Court  on  questions 
involving  Federal  jurisdiction.  We  think  it  proper,  how- 
ever, to  invite  the  Court's  attention  to  the  well  considered 
decisions  of  the  state  courts  because  we  believe  they  con- 
tain correct  and  persuasive  statements  of  the  fundamental 
rules  involved  here.  Furthermore,  the  interests  of  uni- 
formity require  that  this  Court  give  weight  to  these  de- 
cisions. 

It  seems  to  us  that  the  principles  announced  in  the 
case  of  Wilson  v.  Sandford,  51  U.  S.  (10  How.)  99 
(1850),  are  controlling  in  this  case.  The  only  differences 
between  that  case  and  the  case  at  bar  are  the  following: 
In  that  case  the  plaintiff*  sought  forfeiture  of  a  license  on 
a  patent  and  an  injunction  against  infringement.  In  this 
case  the  plaintiff  sought  forfeiture  under,  or  foreclosure 
of,  a  "mortgage  and  assignment"  of  a  copyright,  without 
also  seeking  to  enjoin  infringement.  These  differences 
do  not  render  the  rule  of  that  case  inapplicable  because 
(1)  the  statutory  provisions  regarding  jurisdiction  are 
the  same  for  both  patents  and  copyrights;  (2)  if  there  is 
no  federal  jurisdiction  in  an  action  for  forfeiture  coupled 
with  a  cause  seeking  to  enjoin  infringement,  certainly 
the  elimination  of  the  latter  cause,  as  was  done  in  this 
case,  does  not  confer  jurisdiction,  and  (3)  there  is  no 
essential  difference  between  an  action  seeking  to  forfeit 
a  license  and  an  action  seeking  to  foreclose  a  mortgage 
because  in  both  instances  the  essence  of  what  the  plaintiff 


seeks  is  the  enforcement  or  forfeiture  of  rights  arising 
under  contracts  or  conveyances  having  patents  or  copy- 
rights as  their  subject  matter. 

In  Luckett  v.  Delpark,  supra,  page  504,  the  Supreme 
Court  said  that  "jurisdiction  fails  because  the  complainant 
in  his  bill  seeks  forfeiture  of  licensed  rights  in  equity 
before  he  can  rely  on  the  patent  laws  to  enjoin  infringe- 
ment of  his  patent  rights  and  obtain  damages  therefor." 
Paraphrasing  this  language  for  application  to  the  instant 
case:  "Jurisdiction  fails  because  the  complainant  in  his 
bill  seeks  forfeiture  of  the  mortgagor's  equity  before  he 
can  rely  on  the  copyright  laws  to  enjoin  infringement  of 
his  copyright  rights  and  obtain  damages  therefor."  We 
submit  that  there  is  not  such  a  difference  between  "for- 
feiture of  licensed  rights  in  equity"  and  "forfeiture  of  a 
mortgagor's  equity"  as  to  require  the  conclusion  that 
federal  jurisdiction  does  not  exist  in  the  one  case  but 
exists  in  the  other. 

The  judgment  of  the  District  Court  constitutes  an  un- 
warranted and  unauthorized  usurpation  of  jurisdiction, 
and  should  be  reversed. 

Respectfully  submitted, 

Samuel  B.  Stewart,  Jr., 
Hugo  A.  Steinmeyer, 
Robert  Van  Buskirk  and 
Robert  H.  Fabian, 

Attorneys  for  Amiens  Curiae. 
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The  Tax  Court  of  the  United  States 
Docket  No.  20860 

LINDSAY  C.  HOWARD, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 

1948 

Nov.  1 — Petition  received  and  filed.  Taxpayer  noti- 
tified.  Fee  paid. 

Nov.    2 — Copy  of  petition  served  on  General  Counsel. 

Dec.   8 — ^Answer  filed  by  General  Counsel. 

Dec.  8 — Request  for  hearing  in  Los  Angeles,  Calif., 
filed  by  General  Council. 

Dec.  9 — Notice  issued  placing  proceeding  on  Los  An- 
geles Calendar.  Answer  and  request  served. 

1950 

Apr.  27 — Hearing  set  June  26,  1950,  Los  Angeles, 
Calif. 

July  13 — Hearing  had  before  Judge  Van  Fossan  on 
merits,  stipulation  of  facts  filed.  Briefs, 
Aug.  28,  1950.  Replies,  Sept.  12,  1950. 

Aug.  10 — Transcript  of  Hearing  7/13/50  filed. 

Aug.  18 — Motion  for  extension  to  Sept.  26,  1950,  to 
filed  brief  filed  by  taxpayer.  Granted  8/18/- 
50. 

Sep.  25 — Brief  filed  by  taxpayer.  Copy  served  9/27/- 
50. 

Sep.  26 — Brief  filed  by  General  Counsel. 
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Oct.  10 — ^Motion  for  extension  to  Nov.  10,  1950,  to 
file  reply  brief  filed  by  General  CounseL 
Granted  10/11/50. 

Oct.  12 — Reply  brief  filed  by  taxpayer.  Copy  served. 

Nov.  10 — Reply  brief  filed  by  General  Counsel. 
Served  11/13/50. 

1951 

Jan.  24 — Findings  of  Fact  and  Opinion  rendered. 
Judge  Van  Fossan,  decision  will  be  entered 
under  Rule  50.  Copy  served. 

Feb.  5 — Motion  to  correct  findings  of  fact  filed  by 
petitioner.  Denied  2/12/51. 

Feb.  5 — Motion  to  reconsider  the  Court's  Opinion 
on  the  second  issue  filed  by  petitioner. 
Denied  2/12/51. 

1951 

Apr.  10 — Respondent's  Computation  for  entry  of  de- 
cision filed. 

Apr.  12 — Hearing  set  May  23,  1951,  Washington, 
D.  C,  under  Rule  50. 

Apr.  24 — Consent  to  respondent's  computation  for 
entry  of  decision  filed. 

Apr.  26 — Decision  entered.  Van  Fossan,  J  Div.  9. 

July  23 — Petition  for  Review  by  U.  S.  Court  of  Ap- 
peals for  the  Ninth  Circuit  with  Assign- 
ments of  Error  filed  by  taxpayer. 

July  23 — Proof  of  Service  filed. 

July  23 — Designation  of  Record  filed  by  taxpayer 
with  service  acknowledgment  thereon. 
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The  Tax  Court  of  the  United  States 
Docket  No.  23168 

LINDSAY  C.  HOWARD, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 

1949 

May  18 — Petition  received  and  filed.  Taxpayer  noti- 
fied. Fee  paid. 

May  19 — Copy  of  petition  served  on  General  Counsel. 

July   5 — Answer  filed  by  General  Counsel. 

July  5 — Request  for  Hearing  in  Los  Angeles,  Calif., 
filed  by  General  Counsel. 

July  11 — Notice  issued  placing  proceeding  on  Los 
Angeles,  Calif.,  calendar.  Service  of  an- 
swer and  request  made. 

1950 

Apr.  27 — Hearing  set  June  26,  1950,  Los  Angeles. 

July  13 — Hearing  set  before  Judge  Van  Fossan  on 
merits,  stipulation  of  facts  filed.  Briefs, 
Aug.  28,  1950.  Replies  Sept.  12,  1950. 

Aug.  10 — Transcript  of  Hearing  7/13/50  filed. 

Aug.  18 — Motion  for  extension  to  Sept.  26,  1950,  to 
file  brief  by  taxpayer.  Granted  8/18/50. 

Sep.  25 — Brief  filed  by  taxpayer.  Copy  served  9/27/- 
50. 

Sep.  26 — Brief  filed  by  General  Counsel. 
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1950 

Oct.  10 — Motion  for  extension  to  iS^v.  10,  1950,  to 

filed  reply  brief  filed  by  General  Counsel. 

Granted  10/11/50. 

Oct.  12 — Reply  brief  filed  by  taxpayer.  Copy  served. 
Nov.  10 — Reply  brief  filed  by  General  Counsel. 

1951 

Jan.  24 — Findings  of  Fact  and  Opinion  rendered,  J. 

Van  Fossan,  decision  will  be  entered  under 

Rule  50.  Copy  served. 

Feb.  5 — Motion  to  correct  findings  of  fact  filed  by 
petitioner.  Denied  2/12/51. 

Feb.  5 — Motion  to  reconsider  the  Court's  Opinion 
on  the  second  issue  filed  by  petitioner. 
Denied  2/12/51. 

Apr.  10 — Respondent 's  computation  for  entry  of  de- 
cision filed. 

Apr.  12 — Hearing  set  May  23,  1951,  Washington, 
D.  C,  under  Rule  50. 

Apr.  24 — Consent  to  respondent's  computation  for 
entry  of  decision  filed. 

Apr.  26 — Decision  entered.  Van  Fossan,  J.  Div.  9. 

July  23 — Petition  for  Review  by  U.  S.  Court  of  Ap- 
l^eals  for  the  Ninth  Circuit  with  Assign- 
ments of  Error  filed  by  taxpayer. 

July  23 — Proof  of  Service  filed. 

July  23 — Designation  of  record  filed  by  taxpayer  with 
service  acknowledged  thereon.  [2] 
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The  Tax  Court  of  the  United  States 
Docket  No.  20860 

LINDSAY  C.  HOWARD, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 
The  above-named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiencies  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency  (LA  :IT  :90D  :LHP)  dated  August  6,  1948, 
and  as  a  basis  of  his  proceeding  alleges  as  follows : 

1.  Petitioner  is  an  individual  residing  at  1230 
Benedict  Canyon  Drive,  Beverly  Hills,  California. 
The  returns  for  the  periods  involved  were  filed  with 
the  Collector  of  the  Sixth  District  of  California. 

2.  The  notice  of  deficiency  (a  copy  of  which  is 
attached  and  marked  "Exhibit  A")  was  mailed  to 
the  petitioner  on  August  6, 1948. 

3.  The  taxes  in  controversy  are  income  and  vic- 
tory tax  for  the  calendar  year  1943  in  the  simi  of 
$6,204.99  and  income  tax  for  the  calendar  years  1944 
and  1945  in  the  sums  of  $3,439.12  and  $2,077.84,  re- 
spectively. In  addition,  petitioner  claims  an  over- 
payment for  the  year  1943  due  to  the  Commissioner's 
reduction  of  partnership  income. 

4.  The  determination  of  tax  set  forth  in  the  said 
notice  of  deficiency  is  based  upon  the  following  errors : 

(a)  The  Commissioner  erred  in  disallowing  de- 
ductions for  legal  fees  and  expenses  paid  by  peti- 
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tioner  during  the  taxable  years  1943  and  1944  in  the 
respective  amounts  of  $10,017.91  and  $8,451.24. 

(b)  The  Commissioner  erred  in  disallowing  de- 
preciation deductions  for  the  years  1944  and  1945  in 
the  respective  amounts  of  $454.54  and  $1,476.98. 

5.  The  facts  upon  which  the  petitioner  relies  as 
a  basis  of  this  proceeding  are  as  follows : 

(a)  During  the  year  1943,  while  petitioner  was  a 
Captain  in  the  United  States  Army,  court  martial 
proceedings  were  initiated  against  him,  seeking  to 
cause  his  dishonorable  discharge  from  the  Army. 
Petitioner  was  acquitted  of  the  charges  brought 
against  him. 

(b)  In  the  year  1938  petitioner  and  his  then  wife, 
Anita  Z.  Howard,  entered  into  a  property  settlement 
agreement.  Shortly  thereafter  Anita  Z.  Howard  ob- 
tained a  divorce  from  petitioner  in  the  State  of 
Nevada,  the  decree  of  divorce  incorporating  therein 
said  property  settlement  agreement.  In  accordance 
wdth  the  terms  of  that  agreement,  petitioner  paid  his 
former  wife  $1,250.00  per  month  until  January  1, 
1942.  The  agreement  required  such  monthly  payments 
to  be  made  until  the  re-marriage  of  Anita  Z.  Howard. 

(c)  Subsequent  to  January  1, 1942,  petitioner  dis- 
continued said  monthly  payments,  as  a  result  of  which 
Anita  Z.  Howard  commenced  an  action  against  peti- 
tioner in  the  Superior  Court  in  and  for  the  County 
of  San  Francisco,  California,  for  the  purpose  of 
establashing  the  Nevada  decree  as  a  judgment  of  the 
State  of  California  and  to  recover  sums  due  under 
the  property  settlement  agreement  incorporated 
therein. 
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(d)  Petitioner  filed  an  answer  and  a  cross  com- 
plaint in  said  action,  alleging  that  (1)  the  obligation 
to  make  monthly  payments  had  been  terminated  by 
reason  of  a  subsequent  Mexican  common  law  mar- 
riage of  Anita  Z.  Howard,  and  (2)  the  property  set- 
tlement agreement  had  been  procured  by  the  fraud 
of  Anita  Z.  Howard.  Judgment  in  that  proceeding, 
after  prolonged  litigation,  ultimately  was  rendered 
in  favor  of  Anita  Z.  Howard.  See  Howard  vs.  How^- 
ard,  157  Pac.  (2d)  874,  161  Pac.  (2d)  681,  and  163 
Pac.  (2d)  439. 

(e)  For  attorneys'  fees,  costs  and  expenses  in  the 
two  proceedings  referred  to  above,  the  petitioner 
paid  the  amounts  of  $10,017.91  and  $3,451.24  during 
the  tax  years  1943  and  1944,  respectively.  Petitioner 
is  informed  and  believes  that  said  amounts  are  de- 
ductible from  gross  income  under  the  provisions  of 
Section  23  (a)  of  the  Internal  Revenue  Code  and  that 
the  Commissioner's  disallowance  thereof  is  errone- 
ous and  illegal. 

(f)  During  the  years  1944  and  1945  sundry  assets 
owned  by  petitioner  in  connection  with  his  ranch 
(to-wit,  a  manager's  house,  furniture  and  linens)  sus- 
tained depreciation  in  the  amounts  of  $454.54  and 
$1,476.98,  respectively.  Petitioner  is  informed  and 
believes  that  such  depreciation  is  allowable  as  deduc- 
tions under  the  Internal  Revenue  Code  and  that  the 
Commissioner's  disallowance  thereof  is  erroneous  and 
illegal. 

Wherefore,  petitioner  prays  that  this  Court  may 
hear  the  proceeding  and  determine  that  the  Commis- 
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missioner  erred  in  the  particulars  hereinabove  set 
forth  and  grant  to  the  petitioner  such  other  and 
further  relief,  including  refunds,  as  to  it  seems  just 
and  proper  in  the  premises. 

Dated  October  26,  1948. 

Respectfully  submitted, 

/s/  A.  CALDER  MACKAY, 

/s/  ARTHUR  McGregor, 

/s/  HOWARD  W.  REYNOLDS, 
/s/  ADAM  Y.  BENNION, 

Counsel  for  Petitioner. 

Of  Counsel: 

/s/  NEIL  s.  McCarthy, 

state  of  California, 
Comity  of  Los  Angeles — ss. 

Lindsay  C.  Howard,  being  first  duly  sworn,  deposes 
and  says  that  he  is  the  petitioner  above  named ;  that 
he  has  read  the  foregoing  petition  and  knows  the 
contents  thereof  and  that  the  same  is  true  of  his 
own  knowledge,  except  the  matters  which  are  therein 
stated  to  be  upon  information  and  belief,  and  that 
as  to  those  matters  he  believes  it  to  be  true. 

/s/  LINDSAY  E.  HOWARD 

Subscribed  and  sworn  to  before  me  this  29th  day 
of  October,  1948. 

[Seal]  /s/  MARY  E.  WHITTHORNE, 

Notary  Public  in  and  for  said  Coimty  and  State. 
My  Commission  expires  November  26,  1949. 


I 
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EXHIBIT  ^^A" 

Treasury  Department,  Internal  Revenue  Service 
417  So.  Hill  St.,  Los  Angeles  13,  Calif. 

Aug.  6,  1948 

Office  of  Internal  Revenue  Agent  in  Charge 

Los  Angeles  Division 

LA:IT:90D:LHP 

Mr.  Lindsay  C.  Howard 
1230  Benedict  Canyon  Drive 
Beverly  Hills,  California 

Dear  Mr.  Howard : 

You  are  advised  that  the  determination  of  your 
income  and  victory  tax  liability  for  the  taxable  year 
ended  December  31,  1943  discloses  a  deficiency  of 
$6,204.99,  and  that  the  determination  of  your  income 
tax  liability  for  the  taxable  years  ended  December 
31,  1944  and  1945  discloses  a  deficiency  of  $5,516.96, 
as  sho\\Ti  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Saturday,  Sunday, 
or  a  legal  holiday  in  the  District  of  Columbia  as  the 
90th  day)  from  the  date  of  the  mailing  of  this  letter, 
you  may  file  a  petition  with  The  Tax  Court  of  the 
United  States,  at  its  principal  address,  Washington 
25,  D.  C,  for  a  redetermination  of  the  deficiency  or 
deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
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Exhibit  ^'A"— (Continued) 
it  to  the  Internal  Revenue  Agent  in  Charge,  Los  An- 
geles, California,  for  the  attention  of  LA:Conf.  The 
signing  and  filing  of  this  form  will  expedite  the  clos- 
ing of  your  return (s)  by  permitting  an  early  assess- 
ment of  the  deficiency  or  deficiencies,  and  mil  prevent 
the  accumulation  of  interest,  since  the  interest  period 
terminates  30  days  after  filing  the  form,  or  on  the 
date  assessment  is  made,  whichever  is  earlier. 

Very  truly  yours, 

GEO.  J.  SCHOENEMAN, 

Commissioner, 
By   /s/  GEORGE  D.  MARTIN, 

Internal  Revenue  Agent  in 
Charge. 

Enclosures :  Statement,  Form  of  waiver. 

STATEMENT 
LA:IT:90D:LHP 

Mr.  Lindsay  C.  Howard 
1230  Benedict  Canyon  Drive 
Beverly  Hills,  California 

TAX  LIABILITY  FOR  THE  TAXABLE  YEARS  ENDED 

DECEMBER  31,  1943,  1944  and  1945 

Years  Deficiency 

1943  Income  and  Victory  Tax $  6.204.99 

1944  Income  Tax  3,439.12 

1945  Income  Tax  2,077.84 

Total $11,721.95 

In  making  this  determination  of  your  income  and  victory  tax 
liability  careful  consideration  has  been  given  to  the  report  of  ex- 
amination dated  April  6,  1948. 
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Exhibit  "A"— (Continued) 

ADJUSTMENTS  TO  NET  INCOME 
Taxable  Year  Ended  December  31,  1943 

Income  Tax       Victory  Tax 
Net  Income        Net  Income 

Net  income  as  disclosed  by  return $35,001.55         $48,757.84 

Unallowable  deductions  and  additional 
income : 

(a)  Salaries  increased 15.00  15.00 

(b)  Interest  on  Government  obligations 

increased  156.25  

(c)  "Other  deductions"  decreased 10,017.91  

Total $45,190.71        $48,772.84 

Reduction  of  income: 

(d)  Partnership  income  decreased 534.92  534.92 

Net  income  adjusted $44,655.79         $48,237.92 

EXPLANATION  OF  ADJUSTMENTS 

(a)  The  deductions  of  $60.00  claimed  for  California  unemploy- 
ment insurance  is  reduced  to  $30.00,  the  amount  allowable.  The 
excessive  amount  claimed,  or  $30.00,  is  disallowed,  your  community 
share  of  which  is  $15.00. 

(b)  Your  distributive  share  of  interest  on  United  States  bonds, 
subject  to  surtax  only,  from  the  partnership,  Charles  S.  Howard, 
Lindsay  C.  Howard  and  Robert  S.  Howard,  has  been  determined  in 
the  amount  of  $1,704.18,  in  lieu  of  $1,547.93  as  reported  in  your 
return,  an  increase  of  $156.25,  which  amount  is  added  to  your 
income. 

(c)  The  deduction  of  $10,017.91  claimed  under  "Other  deduc- 
tions" for  expense  incurred  in  connection  with  defense  of  suits  is 
disallowed  due  to  lack  of  substantiation  that  it  constitutes  a  proper 
deduction  under  section  23(a)  of  the  Internal  Revenue  Code.  It  is 
held  that  such  amount  represents  a  personal  expense,  which  is  not 
deductible.  Section  24(a)(1),  Internal  Revenue  Code. 

(d)  Income  from  partnerships  has  been  determined  in  the  amount 
of  $11,896.87,  in  lieu  of  $12,431.79  as  reported  in  your  return,  a 
decrease  of  $534.92,  as  shown  in  the  following: 
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Exhibit  "A"— (Continued) 

Explanations  of  Adjustments — (Continued) 

Decrease 
Reported         Corrected       (Increase) 

Binglin,  Stock  Farms,  Ltd $14,804.25       $13,927.44        $876.81 

Charles  S.  Howard,  Jr.,  Lind- 
say C.  Howard,  and  Robert 
S.  Howard  as  Tenants  in 
Common  (2,372.46)        (2,030.57)        (341.89) 

Totals $12,431.79      $11,896.87      $534.92 

There  is  allowed,  under  the  provisions  of  section  131  of  the  In- 
ternal Revenue  Code,  a  credit  of  $59.94  for  income  tax  paid  to  a 
foreign  country,  not  previously  claimed  in  your  return. 

COMPUTATION  OF  INCOME  AND  VICTORY  TAX— CURRENT 
TAX  PAYMENT  ACT  OF  1943 

Taxable  Year  Ended  December  31,  1943 

Income  tax  net  income  adjusted $44,655.79 

Less:  Personal  exemption  $  1,200.00 

Credit  for  dependents 1,400.00         2,600.00 

Surtax  net  income $42,055.79 

Less:  Credit  for  interest  on  U.S.  obligations..$  1,704.18 
Earned  income  credit 

(10%  of  $9,435.00) 943.50        2,647.68 


Income  subject  to  normal  tax $39,408.11 

Normal  tax  at  6%  on  $39,408.11 $  2,364.49 

Surtax  on  $42,055.79 18,274.03 

Total  income  tax $20,638.52 

Less:  Income  tax  paid  to  a  foreign  country....  59.94 

Net  income  tax $20,578.58 

Victory  tax  net  income  adjusted $48,237.92 

Less:  Specific  exemption  624.00 

Income  subject  to  victory  tax $47,613.92 
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Exhibit  "A"— (Continued) 

Computation  of  Income  and  Victory  Tax — (Continued) 

Victory  tax  before  credit  (5%  of  $47,613.92)$  2,380.70 
Less:  Victory  tax  credit  limited  to 900.00 


Net  victory  tax 1,480.70 


1 — Net  income  tax  and  victory  tax $22,059.28 

2 — Income  tax  for  1942,  as  shown  on  line  17,  page  4, 

of  your  1943  return $    None 

3 — Amounj;  of  item  1  or  2,  whichever  is  larger $22,059.28 

-Forgiveness  feature: 

(a)  Amount  of  item  1  or  2,  whichever  is 
smaller  $    None 

(b)  Amount  forgiven None 


(c)   Amount  unforgiven None 


5 — Correct  income  and  victory  tax  liability 

(item  3  plus  item  4(c) ) $22,059.28 

6 — Income  and  victory  tax  liability  shown  on  return 

account  No.  923226  15,854.29 


7 — Deficiency  of  income  and  victory  tax $  6,204.99 

ADJUSTMENTS  TO  NET  INCOME 

Taxable  Year  Ended  December  31,  1944 

Net  income  as  disclosed  by  return $69,759.44 

Unallowable  deductions  and  additional  income: 

(a)  Net  gain  from  sale  or  exchange  of  capi- 

tal assets  increased $    586.28 

(b)  Partnership  loss  decreased 1,325.65 

(c)  Taxes  decreased 15.00 

(d)  "Miscellaneous  deductions"  decreased..  3,451.24         5,378.17 


Total $75,137.61 

Additional  deductions: 

(e)  Business  loss  increased 241.29 


Net  income  adjusted $74,896.32 
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Exhibit  "A"— (Continued) 
EXPLANATION  OF  ADJUSTMENTS 

(a)  The  net  gain  of  $24,279.81  reported  in  your  return  from  the 
sale  or  exchange  of  capital  assets  is  increased  by  S586.28,  represent- 
ing disallowance  of  a  long-term  capital  loss  of  that  amount  claimed 
for  worthlessness  of  234  shares  of  Durex,  Inc.,  and  88-1/3  shares  of 
Fire  Chemicals,  Inc.  It  has  been  determined  that  such  securities  did 
not  become  worthless  within  this  taxable  year.  Section  23(k),  In- 
ternal Revenue  Code. 

(b)  Partnership  loss  has  been  determined  in  the  amount  of 
$9,982.73,  in  lieu  of  $11,308.38  as  claimed  in  your  return,  an  in- 
crease of  income  of  $1,325.65,  as  shown  in  the  following: 

Income 
Per  Return       Corrected      Increased 

Binglin  Stock  Farms,  Ltd ($15,108.43)    (13,819.40)   $1,289.03 

Charles  S.  Howard,  Jr.,  Lind- 
say C.  Howard,  and  Robert 
S.  Howard  as  Tenants  in 
Common 3,800.05  3,836.67  36.62 


i 


Totals ($11,308.38)    ($  9,982.73)  $1,325.65 

(c)  The  deduction  of  $30.00  claimed  for  California  unemploy- 
ment tax  is  reduced  to  $15.00,  representing  your  community  half  of 
the  amount  allowable.  The  excessive  amount  claimed,  or  $15.00,  is 
disallowed. 

(d)  Legal  fees  and  expenses  deducted  under  "Miscellaneous  de- 
ductions" in  the  amount  of  $3,451.24  are  disallowed,  due  to  lack  of 
substantiation  that  they  constitute  allowable  deductions  under  sec- 
tion 23(a)  of  the  Internal  Revenue  Code.  It  is  held  that  such  amount 
represents  personal  expenses,  which  is  not  deductible.  Section 
24(a)(1),  Internal  Revenue  Code. 

(e)  It  has  been  determined  that  a  loss  of  $3,982.03  was  sustained 
from  operation  of  your  business,  instead  of  $3,740.74,  the  amount 
claimed  in  your  return,  an  increase  of  $241.29,  an  additional  de- 
duction for  which  is  accordingly  allowed.  The  iimount  of  $241.29  is 
computed  as  follows: 
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Exhibit  "A"— (Continued) 

Explanation  of  Adjustments — (Continued) 

Additional  repair  expense  allowable $113.69 

Additional  depreciation  allowable $582.14 

Less:  Personal  expense  disallowed  (depreciation  on 

personal  residence  and  furnishings) 454.54       127.60 

Additional  loss  allowable $241.29 

There  is  allowed,  under  the  provisions  of  section  131  of  the  In- 
ternal Revenue  Code,  a  credit  of  $266.97  for  income  tax  paid  to  a 
foreign  country,  not  previously  claimed  in  your  return. 

COMPUTATION  OF  ALTERNATIVE  TAX 
Taxable  Year  Ended  December  31,  1944 

Net  income  adjusted $74,896.32 

Less:  Excess  of  net  long-term  capital  gain  over  net  short- 
term  capital  loss 23,720.26 

Ordinary  net  income $51,176.06 

Less:  Surtax  exemptions  1,500.00 

Balance  (surtax  net  income) $49,676.06 

Surtax  on  $49,676.06 $26,586.76 

Ordinary  net  income $51,176.06 

Less:  Partially  tax  exempt  interest..$320.77 

Normal  tax  exemption 500.00        820.77 

Balance  subject  to  normal  tax $50,355.29 

Normal  tax  (3%  of  $50,355.29) 1,510.66 

Partial  tax $28,097.42 

Plus:  50%  of  $23,720.26 11,860.13 

Alternative  tax $39,957.55 

COMPUTATION  OF  TAX 
Taxable  Year  Ended  December  31,  1944 

Net  income  adjusted $74,896.32 

Less:  Surtax  exemptions  1,500.00 

Surtax  net  income $73,396.32 

Surtax $44,871.02 
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Exhibit  "A"— (Continued) 

Computation  of  Tax — (Continued) 

Net  income  adjusted $74,896.32 

Less:  Normal-tax  exemption  8500.00 

Partially  tax-exempt  interest  320.77  820.77 


Net  income  subject  to  normal  tax —.874,075.55 

Normal  tax  at  37c 2,222.27     . 


Total  normal  tax  and  surtax 847.093.29 

Alternative  tax  839,957.55 

Less:  Income  tax  paid  to  a  foreign  country 266.97 


Correct  income  tax  liability 839.690.58 

Income  tax  liability  shown  on  return,  account  No.  3041961  36,251.46 


Deficiency  of  income  tax 8  3,439.12 

ADJUSTMENTS  TO  NET  INCOME 
Taxable  Year  Ended  December  31,   1945 

Net  income  as  disclosed  by  return $31,799.21 

Unallowable  deductions: 

(a)  Business  loss  decreased $1,476.98 

(b)  Net  loss  from  sale  or  exchange  of 

capital  assets  1.064.84 

(c)  Partnership  loss  decreased 1,028.51         3,570.33 


Net  income  adjusted $35,369.54 

EXPLANATION  OF  ADJUSTMENTS 

(a)  It  has  been  determined  that  a  loss  of  817,250.70  was  sus- 
tained from  operation  of  your  business,  instead  of  818,727.68  as 
claimed  in  your  return,  a  decrease  of  81.476.98.  representing  dis- 
allowance, under  the  provisions  of  section  23(1)  of  the  Internal 
Revenue  Code,  of  depreciation  claimed  on  personal  residence  and 
furnishings. 

(b)  It  has  been  determined  that  a  net  gain  of  864.84  was  realized 
from  the  sale  or  exchange  of  capital  assets,  in  lieu  of  a  net  loss  of 
$2,435.16  as  disclosed  in  your  return,  the  deduction  for  which  was 
limited,   under  the   provisions   of   section    117(d)    of  the   Internal 
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Exhibit  "A"— (Continued) 
Revenue  Code,  to  $1,000.00  in  this  taxable  year.  The  amount  of 
$1,064.84  (S64.84  plus  $1,000.00  deducted)  is  accordingly  added  to 
your  income.  The  net  gain  of  $64.84  is  computed  as  follows: 
Net  loss  from  sale  or  exchange  of  capital  assets  as  dis- 
closed by  return  (50%  of  $4,870.33) $2,435.16 

Add:  Non-business  bad  debt  of  $5,000.00  disallowed  due  to 
lack  of  substantiation  that  it  became  worthless  in  this 
taxable  year,  50%  of  which  was  taken  into  account 2,500.00 


Net  gain  from  sale  or  exchange  of  capital  assets,  as  de- 
termined   $      64.84 

(c)  Your  distributive  share  of  an  operating  loss  sustained  by  the 
partnership,  Binglin  Stock  Farms,  Ltd.,  has  been  determined  in  the 
amount  of  $28,332.46  instead  of  $29,360.97  as  claimed  in  your  re- 
turn. The  excessive  amount  claimed,  or  $1,028.51,  is  disallowed. 

There  is  allowed,  under  the  provisions  of  section  131  of  the  In- 
ternal Revenue  Code,  a  credit  of  $287.29  for  income  tax  paid  to  a 
foreign  country,  not  previously  claimed  in  your  return. 

COMPUTATION  OF  ALTERNATIVE  TAX 
Taxable  Year  Ended  December  31,  1945 

Net  income  adjusted $35,369.54 

Less:  Excess  of  net  long-term  capital  gain  over  net  short- 
term  capital  loss 64.84 


Ordinary  net  income  $35,304.70 

Less:  Surtax  exemptions 1,500.00 


Balance  (surtax  net  income) $33,804.70 

Surtax  on  $33,804.70 $15,633.06 

Ordinary  net  income $35,304.70 

Less:  Normal  tax  exemption 500.00 


Balance  subject  ot  normal  tax $34,804.70 

Normal  tax  (3%  of  $34,804.70) 1,044.14 


Partial  tax $16,677.20 

Plus:  50%  of  $64.84 32.42 


Alternative  tax $16,709.62 
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Exhibit  "A"— (Continued) 

COMPUTATION  OF  TAX 
Taxable  Year  Ended  December  31,  1945 

Net  income  adjusted 835,369.54 

Less:  Surtax  exemptions 1,500.00 

Surtax  net  income 833,869.54 

Surtax $15,675.20 

Net  income  adjusted $35,369.54 

Less:  Normal-tax  exemption 500.00 

Net  income  subject  to  normal  tax $34,869.54 

Normal  tax  at  3% 1,046.09 


Total  normal  tax  and  surtax. $16,721.29 

Alternative  tax $16,709.62 

Less:  Income  tax  paid  to  a  foreign  country 287.29 

Correct  income  tax  liability $16,422.33 

Income  tax  liability  shown  on  return,  account  No.  3048768  14,344.49 

Deficiency  of  income  tax $  2,077.84 

Received  and  Filed  T.C.U.S.  Nov.  1,  1948. 


[Title  of  Tax  Court  and  Cause.] 

ANSWER 

The  Commissioner  of  Internal  Revenue,  by  his  at- 
torney, Charles  Oliphant,  Chief  Counsel,  Bureau  of 
Internal  Revenue,  for  answer  to  the  petition  of  the 
above-named  taxpayer,  admits  and  denies  as  follows : 

1.  Admits  the  allegations  contained  in  paragraph 
1  of  the  petition  except  that  it  is  denied  that  the  re- 
turn for  1943  was  filed  with  the  Collector  for  the 
Sixth  District  of  California. 


Commissioner  of  Internal  Revenue  21 

2.  Admits  the  allegations  contained  in  paragraph 
2  of  the  petition. 

3.  Admits  that  the  taxes  in  controversy  are  in- 
come and  victory  taxes  for  the  calendar  year  1943 
and  income  taxes  for  the  years  1944  and  1945  as 
alleged  in  paragraph  3  of  the  petition  and  denies  the 
remaining  allegations  contained  in  said  paragraph. 

4.  (a)  and  (b).  Denies  all  the  allegations  of  error 
contained  in  paragraph  4  of  the  petition. 

5.  (a)  to  (f),  inclusive.  Denies  the  allegations  of 
fact  contained  in  subparagraphs  (a)  to  (f),  inclusive, 
of  paragraph  5  of  the  petition. 

6.  Denies  each  and  every  allegation  contained  in 
the  petition  not  hereinbefore  specifically  admitted  or 
denied. 

Wherefore,  it  is  prayed  that  the  determination  of 
the  Commissioner  be  approved. 

/s/  CHARLES  OLIPHANT,  ECC 
Chief  Counsel, 
Bureau  of  Internal  Revenue. 

Of  Comisel : 

B.  H.  NEBLETT, 

Division  Counsel. 
E.  C.  CROUTER, 
H.  A.  MELVILLE, 

Special  Attorneys, 

Bureau  of  Internal  Revenue. 

Received  and  Filed  T.C.U.S.  Dec.  8,  1948. 
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[Title  of  Tax  Court  and  Cause.] 

REQUEST  FOR  DESIGXATION  OF  PLACE 
OF  HEARING 

Now  comes  the  Commissioner  of  Internal  Revenue, 
by  his  attorney,  Charles  Oliphant,  Chief  Counsel, 
Bureau  of  Internal  Revenue,  and  in  accordance  with 
Rule  26  of  the  Coiu't's  Rules  of  Practice. 

Requests  that  the  Court  designate  that  the  hear- 
ing in  the  above-entitled  proceeding  be  held  at  Los 
Angeles,  California,  or  vicinity,  in  order  t-o  afford 
the  respective  parties  an  opportimity  to  produce  evi- 
dence at  the  trial  with  a  minimmn  expense. 

/s/  CHARLES  OLIPHANT,  ECC 
Chief  Counsel, 
Bui'eau  of  Internal  Revenue. 
Of  Counsel : 

B.  H.  NEBLETT, 
E.  C.  CR OUTER, 
H.  A.  MELVILLE, 
Special  Attorneys, 
Bureau  of  Internal  Revenue.  [5] 

Received  and  Filed  T.C.U.S.  Dec.  8,  1948. 


[Title  of  Tax  Court  and  Cause.] 


NOTICE  OF  PLACE  OF  HEARING 

Notice  is  hereby  given  that  the  above  entitled  pro- 
ceeding has  been  placed  upon  the  Los  Angeles,  Calif., 
calendar  of  the  Court  for  hearing  on  the  merits  in 
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due  course  either  in  the  city  named  or  in  the  vicinity 
thereof. 

This  notice  refers  only  to  the  place  of  hearing  and 
not  to  the  time.  The  parties  will  be  notified  in  due 
course  of  the  exact  time  and  place  of  hearing  on 
the  merits. 

If  either  party  desires  that  the  hearing  on  the 
merits  be  held  at  some  place  other  than  the  place 
above  named,  he  must  so  notify  the  Court  within  30 
days  from  the  date  of  this  notice,  and  name  the  place 
he  prefers.  The  Court  will  consider  any  requests 
filed  as  above  provided,  and  if  it  decides  that  the 
place  of  hearing  should  be  changed,  it  will  so  notify 
the  parties. 

Service  of  answer  and  request  is  hereby  made. 

Dated:  December  9,  1948. 

[Signed]  /s/  VICTOR  J.  MERSCH, 

Clerk. 
To:  A.  Calder  Mackay,  Esq.  [6] 


[Title  of  Tax  Court  and  Cause.] 

NOTICE  OF  SETTING  PROCEEDING  FOR 
HEARING— CIRCUIT  CALENDAR 

Take  Notice  that  a  Division  of  The  Tax  Court  of 
the  United  States  will  sit  in  Room  229,  U.  S.  Post 
Office  and  Court  House,  Los  Angeles,  Calif.,  begin- 
ning June  26,  1950. 

Hearings  will  be  held  in  all  proceedings  shown 
on  the  attached  list.  The  list  will  be  called  promptly 
at  10 :00  a.m.,  as  indicated,  and  you  will  be  expected 


24  Lindsay  C.  Howard  vs. 

to  answer  the  call  at  that  time  and  be  prepared  for 
trial  when  reached.  No  continuance  will  be  granted 
except  for  extraordinary  cause.  Failure  to  appear 
will  be  taken  for  cause  for  dismissal  in  accordance 
with  the  Rules  of  Practice,  and  you  are  in  all  other 
respects  expected  to  be  familiar  with  such  rules. 

Dated:  April  27,  1950. 

Respectfully, 

/s/  VICTOR  J.  MERSCH, 
Clerk. 

To:   A.  Calder  Mackay,  Esq.  [7] 


The  Tax  Court  of  the  United  States 

Docket  No.  23168 

LINDSAY  C.  HOWARD, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 
The  above-named  petitioner  hereby  petitions  for  a 
redetermination  of  the  deficiencies  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency  (LA  :IT  :90D  :LHP)  dated  March  31, 1949, 
and  as  a  basis  of  his  proceeding  alleges  as  follows: 

1.  Petitioner  is  an  individual  residing  at  1230 
Benedict  Canyon  Drive,  Beverly  Hills,  California. 
The  return  for  the  period  involved  was  filed  with  the 
Collector  of  the  Sixth  District  of  California. 

2.  The  notice  of  defiiciency  (a  copy  of  which  is 
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attached  and  marked  "Exhibit  A")  was  mailed  to 
the  petitioner  on  March  31,  1949. 

3.  The  taxes  in  controversy  are  income  taxes  for 
the  calendar  year  1946  in  the  sum  of  $5,185.25. 

4.  The  determination  of  tax  set  forth  in  the  said 
notice  of  deficiency  is  based  upon  the  following 
errors : 

(a)  The  Commissioner  erred  in  disallowing  de- 
ductions for  legal  fees  and  expenses  paid  by  peti- 
tioner [8]  during  the  taxable  year  1946  in  the  amount 
of  $5,393.01. 

(b)  The  Commissioner  erred  in  disallowing  a  de- 
preciation deduction  for  the  year  1946  in  the  amount 
of  $1,496.55. 

5.  The  facts  upon  which  the  petitioner  relies  as 
a  basis  of  this  proceeding  are  as  follows: 

(a)  In  the  year  1938  petitioner  and  his  then  wife, 
Anita  Z.  Howard,  entered  into  a  property  settlement 
agreement.  Shortly  thereafter  Anita  Z.  Howard  ob- 
tained a  divorce  from  petitioner  in  the  State  of 
Nevada,  the  decree  of  divorce  incorporating  therein 
said  property  settlement  agreement.  In  accordance 
with  the  terms  of  that  agreement,  petitioner  paid 
his  former  wife  $1,250.00  per  month  until  January  1, 
1942.  The  agreement  required  such  monthly  pay- 
ments to  be  made  until  the  remarriage  of  Anita  Z. 
Howard. 

( b)  Subsequent  to  January  1,  1942,  petitioner  dis- 
continued said  monthly  payments,  as  a  result  of 
which  Anita  Z.  Howard  commenced  an  action  against 
petitioner  in  the  Superior  Court  in  and  for  the 
County  of  San  Francisco,  California,  for  the  pur- 


26  Lindsay  C.  Hoivard  vs. 

pose  of  establishing  the  Nevada  decree  as  a  judg- 
ment of  the  State  of  California  and  to  recover  sums 
due  mider  the  property  settlement  agreement  in- 
corporated therein. 

(c)  Petitioner  filed  an  answer  and  a  cross  com- 
plaint in  said  action,  alleging  that  (1)  the  obligation 
to  make  monthly  payments  had  been  terminated  by 
reason  of  a  subsequent  Mexican  common  law  mar- 
riage of  Anita  Z.  Howard,  and  (2)  the  property  set- 
tlement agreement  had  been  procured  by  the  fraud 
of  Anita  Z.  Howard.  Judgment  in  that  jDroceeding 
after  prolonged  litigation,  ultimately  was  rendered 
in  favor  of  Anita  Z.  Howard.  See  Howard  vs.  How- 
ard, 157  Pac.  (2d)  874,  161  Pac.  (2d)  681,  and  163 
Pac.  (2d)  439. 

(d)  For  attorneys'  fees,  costs  and  expenses  in  the 
proceedings  referred  to  above,  the  petitioner  paid 
the  amount  of  $5,393.01  during  the  tax  year  1946. 
Petitioner  is  informed  and  believes  that  said  amomit 
is  deductible  from  gross  income  under  the  provisions 
of  Section  23  (a)  of  the  Internal  Revenue  Code  and 
that  the  Commissioner's  disallowance  thereof  is  er- 
roneous and  illegal. 

(e)  During  the  year  1946  smidry  assets  owned  b}' 
petitioner  in  comiection  with  his  ranch  (to-w4t,  a 
manager's  house,  furniture  and  linens)  sustained  de- 
preciation in  the  amount  of  $1,496.55.  Petitioner  is 
informed  and  believes  that  such  depreciation  is  al- 
lowable as  a  deduction  under  the  Internal  Revenue 
Code  and  that  the  Commissioner's  disallowance 
thereof  is  erroneous  and  illegal. 

Wherefore,  petitioner  prays  that  this  Court  may 
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hear  the  proceeding  and  determine  that  the  Com- 
missioner erred  in  the  particulars  hereinabove  set 
forth  and  grant  to  the  petitioner  such  other  and 
further  relief,  including  refunds,  as  to  it  seems  just 
and  proper  in  the  premises. 

Dated  May  13th,  1949. 
Respectfully  submitted, 

/s/  A.  CALDER  MACKAY, 

/s/  ARTHUR  McGregor, 

/s/  HOWARD  W.  REYNOLDS, 
/s/  ADAM  Y.  BENNION, 

Counsel  for  Petitioner. 
Of  Counsel: 

/s/  NEIL  s.  McCarthy 

State  of  California, 
County  of  Los  Angeles — ss. 

Lindsay  C.  Howard,  being  first  duly  sworn,  deposes 
and  says  that  he  is  the  petitioner  above  named ;  that 
he  has  read  the  foregoing  petition  and  knows  the 
contents  thereof  and  that  the  same  is  true  of  his  own 
knowledge,  except  the  matters  w^hich  are  therein 
stated  to  be  upon  information  and  belief,  and  that 
as  to  those  matters  he  believes  it  to  be  true. 

/s/  LINDSAY  C.  HOWARD 

Subscribed  and  sworn  to  before  me  this  9th  day 
of  May,  1949. 

[Seal]  /s/  JOHN  S.  HOWARD, 

Notary  Public  in  and  for  said  County  and  States. 
My  Commission  expires  Sept.  15,  1951. 
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EXHIBIT  "A" 

Treasury  Department,  Internal  Revenue  Service 
417  So.  Hill  St.,  Los  Angeles  13,  Calif. 

Office  of  Internal  Revenue  Agent  in  Charge 

Los  Angeles  Division 

LA:IT:90D:LHP  March  31,  1949 

Mr.  Lindsay  C.  Howard 
1230  Benedict  Canyon  Drive 
Beverly  Hills,  California 

Dear  Mr.  Howard: 

You  are  advised  that  the  determination  of  your  in- 
come tax  liability  for  the  taxable  year  ended  Decem- 
ber 31,  1946  discloses  a  deficiency  of  $5,185.25,  as 
shown  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing 
internal  reevnue  laws,  notice  is  hereby  given  of  the 
defiiciency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Saturday,  Smiday, 
or  a  legal  holiday  in  the  District  of  Coliunbia  as  the 
90th  day)  from  the  date  of  the  mailing  of  this  letter, 
you  may  file  a  petition  with  The  Tax  Court  of  the 
United  States,  at  its  principal  address,  Washing- 
ton 25,  D.  C,  for  a  redetermination  of  the  deficiency 
or  deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  Los 
Angeles,  California,  for  the  attention  of  LA:Conf. 
The  signing  and  filing  of  this  form  will  expedite  the 
closing  of  your  return  by  permitting  an  early  assess- 
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ment  of  the  deficiency  or  deficiencies,  and  will  pre- 
vent the  accumulation  of  interest,  since  the  interest 
period  terminates  30  days  after  filing  the  form,  or 
on  the  date  assessment  is  made,  whichever  is  earlier. 

Very  truly  yours, 

GEO.  J.  SCHOENEMAN, 

Commissioner, 
By   /s/  GEORGE  D.  MARTIN, 

Internal  Revenue  Agent  in 
Charge. 

Enclosures :  Statement,  Form  of  waiver. 

STATEMENT 
LA:IT:90D:LHP 

Mr.  Lindsay  C.  Howard 
1230  Benedict  Canyon  Drive 
Beverly  Hills,  California 

TAX  LIABILITY  FOR  THE  TAXABLE  YEAR  ENDED 
DECEMBER  31,  1946 

Deficiency 
Income  tax  $5,185.25 

In  making  this  determination  of  your  income  tax  liability  careful 
consideration  has  been  given  to  the  report  of  examination  dated 
November  17,  1948. 

ADJUSTMENTS  TO  NET  INCOME 

Net  income  as  disclosed  by  return $77,582.23 

Unallowable  deductions : 

(a)  Depreciation    $1,496.55 

(b)  Legal  expense  5,393.01         6,889.56 

Net  income  adjusted $84,471.79 
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Exhibit  "A"— (Continued) 

EXPLANATION  OF  ADJUSTMENTS 

(a)  The  deduction  of  $10,221.09  claimed  for  depreciation  on 
ranch  equipment  is  disallowed  to  the  extent  of  $1,496.55,  represent- 
ing depreciation  on  your  personal  residence  and  furnishings.  Such 
amount  constitutes  a  personal  expense  and  is  not  deductible.  Section 
24(a)(1),  Internal  Revenue  Code. 

(b)  The  deduction  of  $5,393.01  claimed  for  legal  expense  in- 
curred in  connection  with  settlement  of  alimony  suit  is  disallowed 
as  representing  a  personal  expense.  Section  24(a)(1),  Internal 
Revenue  Code. 

COMPUTATION  OF  ALTERNATIVE  TAX 

Net  income  adjusted  $84,471.79 

Less:  Excess  of  net  long-term  capital  gain  over  net  short- 
term  capital  loss  10,161.78 

Ordinary  net  income $74,310.01 

Less:  Exemptions  1,500.00 

Balance,  subject  to  surtax  and  normal  tax $72,810.01 

Tentative  surtax $42,211.81 

Tentative  normal  tax 2,184.30 

Total  tentative  tax $44,396.11 

Less  5%  2,219.81 


Partial  tax  $42,176.30 

Plus:  50%  of  $10,161.78 5,080.89 

Alternative  tax  $47,257.19 

COMPUTATION  OF  TAX 

Net  income  adjusted $84,471.79 

Less:  Exemptions  1,500.00 

Balance,  subject  to  surtax  and  normal  tax.... $82,971.79 

Tentative  surtax $50,227.15 

Tentative  normal  tax  at  3% 2,489.15 

Total  tentative  tax $52,716.30 

Less  5% 2,635.82 

Total  normal  tax  and  surtax $50,080.48 
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Computation  of  Tax — (Continued) 

Alternative  tax  $47,257.19 

Less:  Credit  for  tax  paid  to  a  foreign  country 122.46 

Correct  income  tax  liability $47,134.73 

Income  tax  liability  shown  on  return, 
account  No.  9123450 41,949.48 

Deficiency  of  income  tax $  5,185.25 

Received  and  Filed  T.C.U.S.  May  18, 1949. 


[Title  of  Tax  Court  and  Cause  No.  23168.] 

ANSWER 

The  Commissioner  of  Internal  Revenue,  by  his  at- 
torney, Charles  Oliphant,  Chief  Counsel,  Bureau  of 
Internal  Revenue,  for  answer  to  the  petition  of  the 
above-named  taxpayer,  admits  and  denies  as  follows : 

1,  2,  and  3.  Admits  the  allegations  contained  in 
paragraphs  1,  2,  and  3  of  the  petition. 

4  (a)  and  (b).  Denies  that  the  respondent  erred 
as  alleged  in  subparagraphs  (a)  and  (b)  of  paragraph 
4  of  the  petition. 

5  (a)  to  (e).  Denies  the  allegations  contained  in 
Sub  paragraphs  (a)  to  (e)  of  paragraph  5  of  the  pe- 
tition. 

6.  Denies  each  and  every  allegation  contained  in 
the  petition  not  hereinbefore  specifically  admitted, 
qualified  or  denied. 
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Wherefore,  it  is  prayed  that  the  determination  of 
the  Commissioner  be  approved. 

/s/  CHARLES  OLIPHANT,  ECC 
Chief  Comicil, 
Bureau  of  Internal  Revenue. 

Of  Counsel: 

B.  H.  NEBLETT, 

Division  Counsel. 

E.  C.  CROUTER, 
H.  A.  MELVILLE, 

Special  Attorneys, 

Bureau  of  Internal  Revenue.  [9] 

Received  and  Filed  T.C.U.S.  July  5,  1949. 


[Title  of  Tax  Court  and  Cause  No.  23168.] 

REQUEST  FOR  DESIGNATION  OF  PLACE 
OF  HEARING 

Now  comes  the  Commissioner  of  Internal  Revenue, 
by  his  attorney,  Charles  Oliphant,  Chief  Counsel, 
Bureau  of  Internal  Revenue,  and  in  accordance  with 
Rule  26  of  the  Court's  Rules  of  Practice. 

Requests  that  the  Court  designate  that  the  hear- 
ing in  the  above-entitled  proceeding  be  held  at  Los 
Angeles,  California,  or  vicinity,  in  order  to  afford 
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the  respective  parties  an  opportunity  to  produce  evi- 
dence at  the  trial  with  a  minimum  expense. 

/s/  CHARLES  OLIPHANT,  ECC 
Chief  Coiuisel, 

Bureau  of  Internal  Revenue. 
Of  Counsel: 

B.  H.  NEBLETT, 
E.  C.  CROUTER, 
H.  A.  MELVILLE, 
Special  Attorneys, 
Bureau  of  Internal  Revenue.  [10] 

Received  and  Filed  T.C.U.S.  July  5,  1949. 


[Title  of  Tax  Court  and  Cause  No.  23168.] 

NOTICE  OF  PLACE  OF  HEARING 

Notice  is  hereby  given  that  the  above  entitled  pro- 
ceeding has  been  placed  upon  the  Los  Angeles,  Calif., 
calendar  of  the  Court  for  hearing  on  the  merits  in 
due  course  either  in  the  city  named  or  in  the  vicinity 
thereof. 

This  notice  refers  only  to  the  place  of  hearing  and 
not  to  the  time.  The  parties  will  be  notified  in  due 
course  of  the  exact  time  and  place  of  hearing  on 
the  merits. 

If  either  party  desires  that  the  hearing  on  the 
merits  be  held  at  some  place  other  than  the  place 
above  named,  he  must  so  notify  the  Court  within 
30  days  from  the  date  of  this  notice,  and  name  the 
place  he  prefers.  The  Court  will  consider  any  requests 
filed  as  above  provided,  and  if  it  decides  that  the 
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place  of  hearing  should  be  changed,  it  will  so  notify 
the  parties. 

Service  of  answer  and  request  is  hereby  made. 

Dated:  July  11,  1949. 

/s/  VICTOR  J.  MERSCH, 
Clerk. 
To:  A.  Calder  Mackay,  Esq.  [11] 


[Title  of  Tax  Court  and  Cause  No.  23168.] 

NOTICE   OF   SETTING   PROCEEDING   FOR 
HEARING— CIRCUIT  CALENDAR 

Take  Notice  that  a  Division  of  The  Tax  Court  of 
the  United  States  will  sit  in  Room  229,  U.  S.  Post 
Office  and  Court  House,  Los  Angeles,  Calif.,  begin- 
ning June  26,  1950.  | 

Hearings  will  be  held  in  all  proceedings  shown  on 
the  attached  list.  The  list  will  be  called  promptly 
at  10 :00  a.m.,  as  indicated,  and  you  will  be  expected 
to  answer  the  call  at  that  time  and  be  prepared  for 
trial  when  reached.  No  continuance  will  be  granted 
except  for  extraordinary  cause.  Failure  to  appear 
will  be  taken  for  cause  for  dismissal  in  accordance 
with  the  Rules  of  Practice,  and  you  are  in  all  other 
respects  expected  to  be  familiar  with  such  rules. 

Dated:    April  27,  1950. 

Respectfully, 

/s/  VICTOR  J.  MERSCH, 
Clerk. 

To:  A.  Calder  Mackay,  Esq.  [12] 


C oiinmissioner  of  Internal  Revenue  35 

The  Tax  Court  of  the  United  States 

MINUTES   OF  PROCEEDINGS 

Date:  July  13,  1950.  Place:  Los  Angeles,  Calif. 
Docket  Nos.  20860-23168. 

Proceeding:   Lmdsay  C.  Howard. 

Assigned  to:  Judge  Ernest  H.  Van  Fossan,  Div- 
ision No.  9. 

Counsel  for  Petitioner:  A.  Calder  Mackay,  Esq., 
and  Adam  Y.  Bennion,  Esq.,  728  Pacific  Mutual 
Blda„  523  West  Sixth  St.,  Los  Angeles  14,  Calif. 

Counsel  for  Respondent:  H.  A.  Melville,  Esq. 

Stenographic  Reporter:    Dorothy  Clark. 

Hearing :  9 :30  - 10 :05  a.m.  Sub. 

Transcript  Ordered:   Yes. 

On  the  merits :   Yes. 

Filed  at  hearing :   Stipulation  of  Facts. 

Petitioner's  brief:  August  28,  1950.  Respondent's 
brief:  August  28, 1950.  Replies:  September  12,  1950. 

Witness  for  Petitioner :  Lindsay  C.  Howard. 

Resi^ondent's  Exhibits:  "A"  Income  Tax  Return 
—1943;  "B"  Income  Tax  Return— 1944;  ^'C"  In- 
come Tax  Return — 1945;  ''D"  Income  Tax  Return 
—1946. 

/s/  MARY  Y.  ROBERTS, 

Acting  Deputy  Clerk.  [13] 
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[Title  of  Tax  Court  and  Causes  Nos.  20860-23168.] 

STIPULATION  OF  FACTS 

It  is  hereby  stipulated  by  and  between  the  parties 
in  the  above  entitled  proceedings,  through  their  re- 
spective counsel,  as  follows: 

1.  Petitioner  and  Anita  Z.  Howard  w^ere  married 
in  1925.  On  August  23, 1938,  the  executed  a  property 
settlement  agreement,  a  copy  of  w^hich  is  attached 
hereto,  marked  Exhibit  1-A,  and  made  a  part  hereof. 
On  November  5,  1938,  petitioner  and  Anita  Z.  How- 
ard were  divorced  by  a  decree  of  the  Second  Judicial 
District  Court  of  the  State  of  Nevada  in  and  for 
the  County  of  Washoe,  a  copy  of  which  is  attached 
hereto,  marked  Exhibit  2-B,  and  made  a  part  hereof. 

2.  Petitioner  made  the  payments  to  Anita  Z. 
Howard  of  $1,250.00  per  month,  as  specified  in  said 
property  settlement  agreement,  from  August  1938 
through  the  calendar  year  1941,  and  then  discon- 
tinued said  payments. 

3.  Thereupon,  Anita  Z.  Howard  commenced  an 
action  against  petitioner  in  the  Superior  Court  of 
the  State  of  California  in  and  for  the  City  and  Comity 
of  San  Francisco,  to  recover  the  monthly  payments 
alleged  to  be  due  her  under  [14]  the  terms  of  said 
property  settlement  agreement,  and  praying  that  the 
Nevada  decree  be  established  as  a  foreign  judgment 
and  enforced  by  order  of  the  California  court. 

4.  Petitioner  filed  an  "Answer  and  Cross-Com- 
plaint" in  said  action,  denying  liability  upon  two 
grounds : 

(a)  That  Anita  Z.   Howard  had   remarried 
and  hence  his  obligation  to  make  monthly  pay- 
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ments  had  terminated  under  the  terms  of  the 
property  settlement  agreement;  and 

(b)  That  the  property  settlement  agreement 
was  null  and  void,  having  been  procured  by  the 
fraud  and  deceit  of  said  Anita  Z.  Howard,  in 
that  during  their  married  life  and  prior  to  the 
execution  of  said  agreement  she  had  represented 
to  petitioner  that  she  had  been  a  virtuous  woman 
of  good  moral  character  and  a  faithful  wife, 
whereas  in  truth  and  fact  for  four  years  prior 
to  the  execution  of  said  agreement  she  had  been 
an  adulterous  woman  and  an  unfaithful  wife  to 
the  plaintiff,  unbeknowTist  to  him. 

Said  cross-complaint  prayed  for  the  cancellation  and 
annulment  of  said  property  settlement  agreement 
and  that  portion  of  the  decree  of  the  Nevada  court 
which  purported  to  approve  and  adopt  the  same. 

5.  Anita  Z.  Howard  filed  a  demurrer  to  said  An- 
swer and  Cross-Complaint,  which  was  sustained  by 
the  Superior  Court.  Said  decision  was  reversed  by 
the  District  Court  of  Appeal,  First  District,  Division 
2,  California,  on  April  24,  1945,  in  Howard  vs.  How- 
ard, 157  P.  (2d)  874;  but  was  afBrmed  by  the  Su- 
preme Court  of  California  on  November  27,  1945,  in 
Howard  vs.  Howard,  163  P.  (2d)  439.  Said  opinions 
by  the  District  Court  of  Appeal  and  the  Supreme 
Court  of  California,  and  the  facts  set  forth  therein, 
are  hereby  incorporated  herein  by  this  reference  and 
made  a  part  hereof. 

6.  Petitioner  was  commissioned  a  Captain  in  the 
United  States  Army  on  or  about  April  27,  1942.  On 
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or  about  November  20, 1943,  a  General  Court  Martial 
was  appointed  to  try  petitioner  on  a  charge  of  vio- 
lating the  95th  Article  of  War,  the  specification  of 
alleged  violation  being  that  he — 

"*  *  *  did,  without  due  cause,  from  about  1 
January  1942,  to  about  17  November  1943,  dis- 
honorably fail,  refuse,  and  neglect  to  pay  to  Anita 
Zabala  Howard  (divorced  wife  of  said  Captain 
Lindsay  C.  Howard,  the  sum  of  One  Thousand 
Two  Hundred  Fifty  ($1,250.00)  Dollars  per 
month  as  and  for  the  support  of  said  Anita 
Zabala  Howard,  which  sum  the  said  Captain 
Lindsa}^  C.  Howard  was  ordered  to  pay  by  a 
valid  decree,  dated  5  November  1938,  rendered 
by  a  court  of  competent  jurisdiction  in  the  case 
of  Anita  Zabala  Howard,  Plaintiff,  versus  Lind- 
say C.  Howard,  Defendant,  same  being  Cause 
No.  60623,  in  the  Second  Judicial  District  Court 
of  the  state  of  Nevada,  in  and  for  the  County  of 
Washoe,  Nevada." 

Said  General  Court  Martial  tried  the  case  on  De- 
cember 13  and  14,  1943,  and  on  the  latter  date  peti- 
tioner was  found  not  guilty  and  was  acquitted  of  the 
specification  and  the  charge. 

7.  As  attorneys'  fees,  expenses  and  court  costs  in 
said  court  martial  proceedings  and  in  said  litigation 
in  the  Superior  Court,  District  Court  of  Appeal  and 
Supreme  Court  of  California,  petitioner  paid  the 
following  amounts: 
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1943 

Date  of  Check 

Check             To  Whom  Issued                                     No.  Amount 

2-23-43     Hart  &  Hart 7737       $        52.00 

3-16-43     Walter  McGovern  7761  197.00 

5-  5-43     Williams  &  Williams 7790  25.00 

5-17-43     Hart  &  Hart  (Shorthand,  etc. 

In  re:  deposition)  7804  13.09 

6-17-43     Walter  McGovern  7830  63.75 

8-  5-43     Baker,  Selby  &  Ravenel 

(Attorneys  in  Washington) 7855  522.80 

9-14-43     Walter  McGovern  7890  5,000.00 

12-  7-43     Walter  McGovern 

(Service  of  Edward  Bergner) 7984  79.50 

12-13-43     Walter  McGovern  (Disbursements — 

Howard  vs.   Howard) 7991  489.34 

12-16-43     Walter  Mc  Govern  (Expense  of 

Howard  vs.  Howard) 7995  525.43 

12-23-43     Walter  McGovern  8004  50.00 

12-29-43     Walter  McGovern  8013  3,000.00 

$10,017.91 

1944 
Date  of  Check 

Check  To  Whom  Issued  No.  Amount 

1.  4.44       Walter  McGovern  8017       $      253.73 

2-  1-44     Walter  McGovern  8036  195.75 

3-27-44     Crocker  1st  Nat'l  Bank 

(In  re:  Howard  vs.  Howard) 8069  150.00 

3-31-44     Gus  Ringole  8074  2,550.00 

4-  3-44     Otton  J.  Bauer  (Howard  vs.  Howard 

—Transcript  on  Appeal) 8078  265.00 

4-  3-44     Walter  McGovern  (Telephone — 

Howard  vs.  Howard) 8077  31.26 

5-  3-44     Notary  Fee Petty  Cash  .50 

5-  4-44     Fee  to  file  Revocation  of  Power 

of  Attorney  No.  8092 $10.00 

Refund   7.00  3.00 

6-12-44     Notary  fees  8110  2.00 


$3,451.24 
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1946 
Date  of  Check 

Check  To  Whom  Issued  No.  Amount 

Walter  McGovern  $  5,000.00 

Printing  petition  for  rehearing 92.21 

Costs  in  trial  court 196.80 

Costs  on  appeal „ 100.00 

Release  of  attachment 2.00 

Recording  satisfaction  of  judgment 2.00 

$  5,393.01 

The  parties  do  not  intend  by  this  paragraph  to  al- 
locate any  of  said  fees,  expenses  and  costs  as  between 
said  court  martial  proceedings  and  said  litigation. 

Dated  July  12,  1950. 

/s/  A.  CALDER  MACKAY, 
/s/  AD  AIM  Y.  BENNION, 

Counsel  for  Petitioner. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel, 

Bureau  of  Internal  Revenue, 
Counsel  for  Respondent. 

EXHIBIT  1-A 

PROPERTY  SETTLEMENT  AGREEMENT 

This  Agreement  made  and  entered  into,  in  dup- 
licate, this  28rd  day  of  August  1938,  at  San  Francisco, 
California,  by  and  between  Anita  Z.  Howard,  First 
Party,  and  Lindsay  C.  Howard,  Second  Party, 

Witnesseth 

That  Whereas,  said  parties  hereto  intermarried  on 
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the  1st  day  of  June,  1925,  and  ever  since  have  been 
and  now  are  husband  and  wife;  and 

Whereas,  certain  differences  have  arisen  between 
them  which  are  irreconcilable  and  they  have  been 
since  February  6th,  1937,  and  now  are,  living  sep- 
arate and  apart;  and 

Whereas,  said  parties  now  desire  to  settle  per- 
manently their  respective  property  rights;  and 

Whereas,  there  are  three  minor  children,  the 
issue  of  said  marriage,  to-wit :  Mary  Lynette  Howard, 
of  the  age  of  twelve  (12)  years,  Lindsay  Coleman 
Howard,  Jr.  of  the  age  of  eleven  (11)  years  and 
Peter  Stewart  Howard,  of  the  age  of  six  (6)  years ; 
all  of  said  children  being  now  in  the  care  and  custody 
of  the  said  first  party;  and 

Whereas,  said  parties  hereto  desire,  in  addition  to 
settling  and  determining  their  respective  property 
rights,  to  provide  for  the  care  and  custody  and  main- 
tenance and  education  of  said  minor  children,  and 
each  party  hereto  hereby  acknowledges  that  she  (he) 
is  acting  under  the  advice  and  direction  of  his  (her) 
respective  attorneys  and  prior  to  the  entering  into 
of  this  agrement  each  has  had  a  complete  and  full 
understanding  of  all  matters  relating  to  their  respec- 
tive yjroperty  and  property  rights  and  marital  status 
and  their  respective  claims  thereto  and  thereunder; 
and 

Whereas,  since  the  separation  of  the  said  parties 
hereto  Messrs.  Cooper,  White  &  Cooper  have  con- 
tinuously since  February,  1937,  acted  as  attorneys 
for  said  first  party,  and  have  attempted  together 
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with  the  attorney  for  said  second  party  to  effect  a 
reconciliation  between  the  parties,  and  have  negoti- 
ated and  consummated  this  settlement  of  their  prop- 
erty rights  and  have  prepared  this  agreement,  and 
have  received  no  compensation  whatever  therefor, 

iNow,  xnereiore,  m  order  to  eii'ect  a  full  and  com- 
plete settlement  for  all  time  as  between  them  of  mat- 
ters and  things  relating  to  the  property,  property 
rights,  claims  and  demands  of  each  against  the  other, 
and  the  claims  and  demands  of  the  first  party  for 
support,  maintenance  or  alimony  and  for  the  sup- 
port, maintenance,  care  and  education  of  their  said 
minor  children.  It  Is  Hereby  Mutually  Agreed: 

1.  That  the  said  three  minor  children  of  the 
parties  hereto  shall  remain  in  the  care  and  custody 
and  control  of  both  parties  as  hereinafter  provided. 

2.  That  the  second  jjarty  shall  be  entitled  to  have 
Mary  Lynette  Howard  and  Lindsay  Coleman  How- 
ard, Jr.,  with  him  for  one-half  of  the  time,  and  Peter 
Stewart  Howard  with  him  for  one-half  of  the  said 
minor  child's  vacation  period,  and  each  party  shall 
be  entitled  in  addition  to  see  and  visit  said  children 
at  all  reasonable  times  when  with  the  other. 

3.  That  all  of  the  property  of  the  second  party 
has  been  and  is  his  separate  property  and  that  at  no 
time  during  the  coverture  has  there  been  ^ny  com- 
munity property  or  property  jointly  o^\Tled,  except 
household  furniture  and  silverware  received  as  wed- 
dmg  gifts. 

That  the  first  party  and  her  counsel  are  fully  ad- 
vised that  the  income  of  the  second  party  is  derived 
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in  large  measure  from  the  automobile  industry,  that 
they  have  had  access  to  his  accounts  and  records  and 
are  informed  as  to  the  past  and  present  income  and 
that  the  provisions  hereinafter  made  for  the  support 
and  maintenance  of  the  first  party  and  their  children 
are  made  advisedly  and  with  full  knowledge  that  the 
income  of  said  second  party  is  subject  to  extreme 
fluctuation. 

4.  That  the  second  party  hereto  hereby  undertakes 
and  solemnly  promises  and  agrees  to  pay  to  said 
first  party  during  her  natural  life,  or  until  she  re- 
marries, a  monthly  smn  of  $1,250.00  payable  on  the 
first  day  of  each  and  every  month  commencing  Au- 
gu>t  1st,  1938,  which  smn  shall  be  for  the  use  and 
benefit  of  said  first  party  in  the  maintenance  of  her- 
self and  all  said  minor  children  while  actually  living 
with  her  and  from  which  she  shall  bear  and  pay  the 
board  of  said  three  minor  children  and  the  rental  of 
a  home  or  residence  or  apartment  for  herself  and 
said  minor  children  and  the  nurse  to  be  furnished 
by  said  second  party  as  hereinafter  set  forth  for  the 
benefit  of  said  minor  child,  Peter,  and  she  shall  pay 
the  room  and  board  of  said  nurse  and  her  son  Peter's 
board  until  he  goes  to  boarding  school  when  his  board 
shall  be  governed  by  the  provisions  of  Paragraph  6 
hereof,  and  said  first  party  shall  also  pay  all  her  per- 
sonal expenses  of  every  kind  and  nature.  It  being 
expressly  understood  that  said  monthly  payments 
shall  not  be  diminished  during  her  natural  life  unless 
she  shall  remarry,  even  though  the  said  children,  or 
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any  thereof,  shall  not  be  with  her,  or  the  nurse  men- 
tioned shall  not  be  furnished  or  be  no  longer  neces- 
sary, but  the  understanding  and  agreement  of  second 
party  is  and  is  intended  to  be  absolute  for  the  pay- 
ment of  said  monthly  sums  to  first  party  during  the 
natural  life  of  said  first  party  until  and  unless  only 
she  remarries. 

5.  That  said  second  party  agrees,  to  furnish  a 
nurse  for  said  son,  Peter,  until  he  arrives  at  the 
age  where  the  services  of  such  nurse  are  not  neces- 
sary, and  said  second  party  agrees  to  pay  the  salary 
of  said  nurse  during  such  period,  and  of  any  successor 
or  successors  of  said  nurse  in  the  performance  of 
said  services. 

6.  That  in  addition  to  the  foregoing,  said  second 
party  agrees  to  pay  for  the  schoolmg  and  board  while 
at  school  and  education  of  all  said  minor  children  | 
including  expenses,  travelling  and  otherwise,  in  at- 
tending school  and  at  all  times  during  their  respec-! 
tive  minorities  to  pay  for  their  clothes  and  to  furnish 
them  reasonable  pocket  money  and  to  pay  all  bills! 
and  charges  for  medical  and  surgical  and  dental  and  | 
hospital  care. 

That  in  regard  to  the  schooling  of  said  children,! 
and  the  particular  schools  which  they  shall  attend, 
the  same  shall  be  determined  from  time  to  time  by| 
the  parties  hereto,  and  in  the  event  of  a  disagree- 
ment, the  decision  of  Charles  S.  Howard,  the  father- 
in-law  of  first  party,  and  the  father  of  second  party,  1 
shall  be  determinative  of  the  question  and  bind  both] 
parties  hereto. 
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7.  It  is  further  expressly  understood  and  agreed 
that  said  second  party  shall  pay  all  unpaid  bills  in- 
curred by  said  first  party  up  to  June  1st,  1937,  of 
every  kind,  and  all  unpaid  bills  for  the  direct  benefit 
and  support  of  said  children  since  said  time  to  the 
date  of  this  agreement,  but  shall  not  be  called  upon 
to  pay  any  unpaid  personal  bills  of  first  party  in- 
curred by  her  between  June  1st,  1937  and  May  1st, 
1938,  but  said  second  party  agrees  in  addition  to  pay 
the  personal  bills  of  first  party  in  the  sum  of  $1,156.00 
incurred  by  her  since  May  1st,  1938,  and  said  first 
party  warrants  that  her  personal  unpaid  bills  in- 
curred since  May  1st,  1938,  will  not  exceed  the  said 
sum  of  $1,156.00,  and  if  they  do,  first  party  shall  ex- 
clusively bear  and  pay  the  excess. 

8.  That  the  said  parties  hereto  hereby  agree  to 
make  a  fair  division  between  them  of  the  furniture, 
furnishings  and  personal  effects  and  other  personal 
property  now  contained  in  the  residence  at  No.  1200 
Easton  Drive,  Burlingame,  California,  and  each 
party  shall  own  as  her  (his)  absolute  separate  prop- 
erty that  portion  awarded  to  her  (him),  and  in  the 
event  of  any  disagreement  between  the  parties  hereto 
as  to  the  portion  of  said  property  which  each  shall 
take,  the  matter  shall  be  referred  to  said  Charles  S. 
Howard  who  shall  make  such  division  as  he  deems 
just  and  both  parties  agree  to  abide  by  his  decision 
in  the  premises. 

9.  That  said  first  party  agrees  in  consideration  of 
the  execution  of  this  agreement  by  second  party,  to 
execute  and  deliver  to  said  second  party  a  Deed 
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granting  and  conveying  unto  said  second  party  ab- 
solutely and  forever  the  said  home  and  premises  at 
No.  1200  Easton  Drive,  Buringlame,  California,  and 
all  other  jDroperty  now  in  the  name  or  possession  of 
said  second  party,  without  reservation  of  any  kind. 

10.  Said  first  party  further  agrees  that  she  will 
not  hereafter  for  her  own  personal  use  or  benefit 
charge  any  bills  of  any  kind  against  second  party, 
or  involve  second  party's  credit  in  any  manner,  and 
agrees  to  pay  for  all  domestic  and  other  help  hired 
by  her,  other  than  the  nurse  mentioned  herein,  and 
for  all  merchandise  and  other  supplies  furnished  her. 

11.  Said  second  party  agrees  to  pay  said  attorneys. 
Cooper,  White  &  Cooper,  for  their  legal  services 
rendered  to  said  first  party,  and  it  is  expressly  un- 
derstood and  agreed  that  said  second  party  shall  not 
be  called  upon  for  any  further  payment  for  legal 
services  whatsoever,  and  in  the  event  action  of 
divorce  shall  hereafter  be  instituted  or  conmienced 
by  said  first  party  against  said  second  party,  or  by 
said  second  party  against  said  first  party,  the  first 
party  shall,  in  any  such  action,  bear  and  pay  her 
own  attorneys  fees  and  costs  thereinabout  and  she 
will  not  ask  or  demand  from  said  second  party  any 
counsel  fees  or  costs  whatsoever  in  the  premises. 

12.  That  in  the  event  of  any  divorce  being  granted 
to  either  party  hereto  at  any  time  hereafter,  and  the 
subsequent  remarriage  of  said  first  party,  and  not 
before,  or  otherwise,  the  pa\Tiient  of  said  $1,250.00 
I.)er  month  shall  immediately  and  absolutely  terminate 
upon  such  remarriage,  but  second  party  agrees  to  con- 
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tinue  to  provide  for,  support  and  educate  said  minor 
children  and  further  agrees  that  after  the  remar- 
riage of  first  party,  second  party  will  pay  to  first 
party  the  sum  of  Seventy-five  Dollars  ($75.00)  per 
month  for  the  room  and  board  of  each  of  said  minor 
children  when  livmg  with  or  visiting  said  first  party. 

13.  In  the  event  that  a  decree  of  divorce  should 
be  granted  to  either  party  hereto  it  is  hereby  agreed 
that  neither  party  will  ask  or  accept  any  provision 
in  said  decree  of  divorce  so  granted  in  respect  to 
division  of  income  or  property  of  the  parties  hereto 
or  to  the  support  of  either  party  hereto  which  shall 
change,  modify,  increase  or  decrease  the  obligations 
or  rights  of  the  respective  parties  as  herein  set  forth ; 
but  in  any  decree  of  divorce,  interlocutory  and/or 
final,  hereafter  granted,  this  agreement  may  be  filed 
in  said  action  and  made  a  part  of  said  decree  or 
decrees  and  confirmed  and  approved  thereby  and 
said  court  may  command  and  decree  the  payments 
thereunder  and  the  performance  thereof  by  the  re- 
spective parties  and  retain  jurisdiction  at  all  times 
for  the  enforcement  thereof  by  all  legal  process. 

14.  This  agreement  is  made  at  San  Francisco, 
California,  and  is  to  be  construed  according  to  the 
laws  of  the  State  of  California,  and  may  be  enforced 
by  all  lawful  means  in  this  State  and  elsewhere 
where  the  parties  may  be  found. 

15.  In  consideration  of  the  mutual  promises  here- 
in set  forth,  expressly  subject  to  all  rights  hereunder, 
said  parties  hereto  do  hereby  release,  quitclaim  and 
assign  one  to  the  other  any  and  all  interest  of  each 
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and  every  kind  which  either  has  or  to  which  either 
might  succeed  in  and  to  their  respective  separate 
properties. 

16.  It  is  further  agreed  by  and  between  the  parties 
hereto  that  from  and  after  the  date  of  this  agree- 
ment, all  mcome  or  property  of  any  kind  acquired 
by  either  of  the  parties  hereto  shall  be  the  separate 
property  of  the  person  so  acquiring  said  income  or 
property. 

17.  It  is  the  intention  and  purpose  of  the  fore- 
going Paragraph  13  that  from  and  after  the  date  of 
this  agreement  the  parties  hereto  shall  not  have  any 
right,  title  and  interest  either  as  heir  at  law,  hus- 
band or  wife,  in  and  to  the  property  of  the  other, 
save  and  except  of  course  as  m  this  agreement  pro- 
vided. Said  respective  parties  hereto  expressly  re- 
serve all  their  rights  hereunder  and  all  lawful  means 
of  enforcing  the  same  against  the  property  of  the 

other. 

18.  It  is  further  agreed  that  no  one  of  said  three 
minor  children  of  the  said  parties  hereto  shall  be 
removed  from  the  State  of  California  without  the 
written  consent  of  both  parties. 

19.  In  consideration  of  the  foregoing,  and  sub- 
ject to  all  the  provisions  hereof,  and  except  as  other- 
wise herein  provided,  said  first  party  does  hereby 
release  and  forever  discharge  second  party  of  and 
from  any  and  all  claims  and  demands  which  she 
now  has  or  may  or  might  hereafter  have  against 
said  second  party  from  any  and  all  claims  upon  the 
separate  property  of  said  second  party,  other  than 
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her  claims  hereunder,  and  each  party  does  hereby 
relinquish  and  renounce  now  and  forever  any  right 
or  interest  by  succession,  heirship  or  otherwise  in 
or  to  any  property  whatsoever  of  the  other  (except 
of  course  as  herein  provided)  including  the  right  to 
act  as  executor  or  administrator  of  the  estate  of  the 
other  and  each  party  does  covenant  and  agree  with 
the  other  that  he  (she)  will  not  at  any  time  here- 
after assert  any  right,  title  or  interest  as  husband 
or  wife  or  heir  to  the  property  of  the  other,  except 
as  to  the  rights  conferred  by  this  agreement. 

20.  This  agreement  shall  be  and  become  effective 
as  of  the  date  of  the  execution  hereof,  and  shall  bind 
and  benefit  the  parties  hereto  and  their  respective 
heirs,  legatees,  devisees  and  personal  representatives 
and  this  agreement  is  acknowledged  by  each  of  the 
parties  hereto  to  be  supported  by  proper,  sufficient 
and  equitable  consideration,  and  in  the  event  of  any 
divorce  between  them  at  any  time,  the  court  grant- 
ing the  same  is  requested  to  approve  and  ratify  this 
agreement  and  to  order  and  decree  all  payments  to 
be  made  hereimder  and  the  performance  of  all  pro- 
visions hereof  to  the  full  extent  that  the  law  may 
permit. 

21.  Each  party  hereto  agrees,  on  request  of  the 
other,  to  execute  and  deliver  to  the  other  such  further 
instruments  and  conveyances  as  may  be  necessary 
or  proper  to  fully  carry  out  and  effectuate  the  ob- 
jects, purposes  and  provisions  of  this  agreement. 

In  Witness  Whereof,  the  parties  hereto  have  here- 
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unto  set  their  hands,  in  duplicate,  the  day  and  year- 
first  above  written. 

/s/  ANITA  Z.  HOWARD, 

First  Party. 
/s/  LINDSAY  C.  HOWARD, 

Second  Party. 

Witness  to  the  signature  of  first  party: 

COOPER,  WHITE  &  COOPER, 
By  /s/  SHELDON  G.  COOPER, 

Attorneys  for  First  Party. 

Witness  to  the  signature  of  second  party : 

/s/  JOHN  FRANCIS  NEYLAN, 
Attorney  for  Second  Party. 

EXHIBIT  2-B  1 

In  the  Second  Judicial  District  Court  of  the  State  of 
Nevada  in  and  for  the  County  of  Washoe 

No.  60623— Dept.  No.  1 

ANITA  ZABALA  HOWARD, 

Plaintiff, 

vs. 

LINDSAY  C.  HOWARD, 

Defendant. 

FINDINGS  OF  FACT,  CONCLUSIONS  OF 
LAW  AND  DECREE 

This  cause  having  come  on  regularly  for  trial  be- 
fore this  Court  the  twenty-first  day  of  October,  1938, 
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the  plaintiff  appearing  personally  and  by  her  attor- 
neys, Price  and  Merrill.  The  defendant  having  en- 
tered a  general  appearance  in  the  action  and  being 
represented  in  Court  by  his  attorney,  William  M. 
Kearney;  evidence  having  been  presented  in  sup- 
port of  the  allegations  of  the  complaint  and  the  mat- 
ter having  this  day  been  submitted  to  this  Court; 
this  Court,  after  duly  considering  the  evidence  and 
the  files  in  this  action,  finds  that  all  of  the  allegations 
of  the  complaint  are  true  and  that  the  defendant  has 
been  guilty  of  wilful  desertion  of  the  plaintiff  for 
a  period  of  more  than  one  year  prior  to  the  date  of 
commencement  of  this  action. 

As  conclusions  of  law  the  Court  finds  that  the 
plaintiff  is  entitled  to  an  absolute  and  final  decree 
of  divorce  from  the  defendant  upon  the  ground  of 
desertion;  and  is  entitled  to  the  approval  and  adop- 
tion and  a  decree  and  order  of  enforcement  of  that 
certain  written  agreement  entered  into  by  and  be- 
tween the  plaintiff  and  the  defendant  dated  August 
23,  1938,  mentioned  in  the  plaintiff's  complaint,  a 
cojiv  of  which  w^as  introduced  in  evidence  and  marked 
"Plaintiff's  Exhibit  A"  and  is  now  before  the  Court. 

It  is  Therefore  Hereby  Ordered,  Adjudged  and 
Decreed  that  the  plaintiff  be  and  she  hereby  is 
granted  a  decree  of  divorce,  final  and  absolute  in 
form  and  effect,  from  the  bonds  of  matrimony  now 
and  heretofore  existing  between  the  plaintiff  and  the 
defendant,  and  restoring  said  parties  to  the  status 
of  unmarried  persons. 
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It  Is  Further  Ordered,  Adjudged  and  Decreed  that 
that  certain  written  agreement  made  and  entered  into 
by  and  between  the  plaintiff  and  the  defendant  under 
date  of  August  23,  1938,  a  copy  of  which  was  intro- 
duced in  evidence  in  this  case  and  marked  "Plam- 
tiff's  Exhibit  A"  and  is  now  before  this  Court,  be 
and  it  is  hereby  expressly  made  a  part  of  this  decree 
as  though  fully  set  forth  word  for  word  herein,  and 
the  same  is  approved  and  ratified  and  adopted  by  this 
Court  in  its  entirety,  and  performance  thereof  by 
both  the  plaintiff  and  the  defendant  as  agreed  by 
them  therein  respectively  is  hereby  expressly  ordered 
and  adjudged  and  is  hereby  made  a  mandate  of  the 
Court  enforceable  by  all  the  lawful  powers  and  pro- 
cess thereof. 

Done  in  Open  Court  this  fifth  day  of  November, 

1938. 

A.  J.  MAESTRETTI, 

District  Judge. 

[Endorsed]:  Filed  1938  Nov.  5  p.m.  12:15.  E.  II. 
Beener,  Clerk.  By  B.  Ellsworth,  Deputy. 

Filed  T.C.U.S.  July  13,  1950. 
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The  Tax  Court  of  the  United  States 

Docket  Nos.  20860  -  23168 

LINDSAY  C.  HOWARD, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

Court  Room  No.  229,  United  States  Post  Office  and 
Court  House  Bldg.,  Los  Angeles,  Calif. 

Thursday,  July  13,  1950—9:30  a.m. 

(Met  pursuant  to  notice.) 

Before :  Honorable  Ernest  H.  Van  Fossan,  Judge. 

Appearances : 

A.  Calder  MacKay  and  Adam  Y.  Bennion,  ap- 
pearing for  Petitioner. 

H.  A.  Melville,  (Hono.  Charles  Oliphant,  Chief 
Counsel,  Bureau  of  Internal  Revenue),  ap- 
pearing for  the  Respondent.  [1*] 

PROCEEDINGS 

The  Clerk:  Docket  Nmnbers  20860  and  23168, 
Lindsay  C.  Howard. 

The  Court:  I  luiderstand  from  counsel  this  case 
will  take  at  most  a  half  hour.  We  will  proceed  with 
this  case  at  this  time. 

The  Clerk:    State  your  appearances,  please. 


*  Page  numbering  appearing  at  top  of  page  of  original  certified 
Reporter's  Transcript. 
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Mr.  Bennion:  A.  Calder  Mackay  and  Adam  Y. 
Bemiion. 

Mr.  Melville:    H.  A.  Melville. 

Mr.  Bennion :  If  your  Honor  please,  the  taxes  in 
this  case  are  income  tax  for  four  years,  1943  through 
1946,  in  the  aggregate  amount  of  a  little  in  excess  of 
$15,000.  There  are  two  questions  involved. 

The  first  is  whether  or  not  the  Commissioner  erred 
in  disallowing  certain  attorneys'  fees  and  expenses 
and  costs  incurred  in  certain  legal  proceedings  which 
I  shall  briefly  discuss. 

The  Petitioners,  Lindsay  C.  Howard  and  Anita  Z. 
Howard,  were  married  in  1925.  In  1938  they  executed 
a  property  settlement  agreement  under  the  terms 
of  which  Petitioner  agreed  to  pay  Mrs.  Howard  the 
sum  of  $1,250  per  month  until  he  remarriage.  A  few 
weeks  later  the  parties  were  divorced  and  the  sep- 
aration agreement — property  settlement  agreement, 
that  is — was  incorporated  and  approved  in  the  de- 
cree of  divorce.  [3] 

The  payments  under  the  contract  were  made  by 
the  Petitioner  for  1938  through  the  year  1941,  at 
which  time  the  payments  w^ere  discontinued.  Shortly 
thereafter  Anita  Z.  Howard  brought  an  action  in 
the  Superior  Court  of  California  against  the  Peti- 
tioner for  the  monthly  sums  due.  The  Petitioner  filed 
an  answ^er  and  cross-complaint  in  that  proceeding 
alleging  that  his  obligation  had  terminated  on  two 
grounds :  first,  that  Anita  Z.  Howard  had  remarried 
in  the  meantime,  and  that  the  initial  property  set- 
tlement a,2,i'eement  was  obtained  by  fraud  of  Anita  Z. 
Howard.  That  proceeding  consumed  several  years, 
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and  finally  the  Superior  Court  sustained  the  demurrer 
of  Anita  Z.  Howard  and  ruled  in  her  favor. 

That  decision  was  reversed  by  the  District  Court 
of  Appeal  of  California,  and  subsequently  the  Su- 
preme Court  of  California  reversed  the  District  Court 
of  Appeals  and  affirmed  this  Superior  Court  so  that 
Anita  Z.  Howard  finally  prevailed  in  the  action. 

During  the  course  of  the  action  Anita  Z.  Howard, 
through  her  attorneys,  took  the  matter  up  with  the 
War  Department.  The  Petitioner  had  become  a  Cap- 
tain in  the  United  States  Army.  Court-martial  pro- 
ceedings were  instituted  against  him  charging  a  vio- 
lation of  the  95th  Article  of  War  in  that  he  had 
failed  to  pay  the  monthly  payments  in  accordance 
with  the  Nevada  divorce  decree.  The  court-martial 
proceedings  were  very  bitterly  contested,  and  after 
a  hearing  Petitioner  was  [4]  acquitted  and  found  not 
guilty  of  the  charge. 

As  attorneys'  fees  in  these  two  proceedings  the 
Petitioner  paid  certain  sums  which  we  have  stipu- 
lated in  a  stipulation  of  facts,  and  he  also  paid  cer- 
tain court  costs  and  expenses.  The  Petitioner  main- 
tains in  this  case  that  these  payments,  the  attorneys' 
fees  and  the  expenses  and  court  costs,  were  deductible 
either  as  ordinary  and  necessary  business  expense 
or  as  expenses  incurred  in  the  production  or  collec- 
tion of  income  or  in  the  management  conservation  or 
maintenance  of  property  held  for  the  production  of 
income. 

In  two  cases — no  doubt  your  Honor  will  recall — 
reviewed  by  the  Court,  the  Tax  Court  recently  held 
that  the  attorney  fees  incurred  by  a  divorced  wife  iii 
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Mr.  Bennion:  A.  Calder  Mackay  and  Adam  Y. 
Bennion. 

Mr.  Melville:    H.  A.  Melville. 

Mr.  Bennion :  If  your  Honor  please,  the  taxes  in 
this  case  are  income  tax  for  four  years,  1943  through 
1946,  in  the  aggregate  amount  of  a  little  in  excess  of 
$15,000.  There  are  two  questions  involved. 

The  first  is  whether  or  not  the  Commissioner  erred 
in  disallowing  certain  attorneys'  fees  and  expenses 
and  costs  incurred  in  certain  legal  proceedings  which 
I  shall  briefly  discuss. 

The  Petitioners,  Lindsay  C.  How^ard  and  Anita  Z. 
Howard,  were  married  in  1925.  In  1938  they  executed 
a  property  settlement  agreement  under  the  terms 
of  which  Petitioner  agreed  to  pay  Mrs.  How^ard  the 
sum  of  $1,250  per  month  mitil  he  remarriage.  A  few 
weeks  later  the  parties  were  divorced  and  the  sep- 
aration agreement — property  settlement  agreement, 
that  is — was  incorporated  and  approved  in  the  de- 
cree of  divorce.  [3] 

The  payments  under  the  contract  were  made  by 
the  Petitioner  for  1938  through  the  year  1941,  at 
which  time  the  payments  w^ere  discontinued.  Shortly 
thereafter  Anita  Z.  Howard  brought  an  action  in 
the  Superior  Court  of  California  against  the  Peti- 
tioner for  the  monthly  siuns  due.  The  Petitioner  filed 
an  answ^er  and  cross-complaint  in  that  proceeding 
alleging  that  his  obligation  had  terminated  on  two 
grounds :  first,  that  Anita  Z.  Howard  had  remarried 
in  the  meantime,  and  that  the  initial  property  set- 
tlement a,2,Teoment  was  obtained  by  fraud  of  Anita  Z. 
Howard.  That  proceeding  consumed  several  years, 
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and  finally  the  Superior  Court  sustained  the  demurrer 
of  Anita  Z.  Howard  and  ruled  in  her  favor. 

That  decision  was  reversed  by  the  District  Court 
of  Appeal  of  California,  and  subsequently  the  Su- 
preme Court  of  California  reversed  the  District  Court 
of  Appeals  and  affirmed  this  Superior  Court  so  that 
Anita  Z.  Howard  finally  prevailed  in  the  action. 

During  the  course  of  the  action  Anita  Z.  Howard, 
through  her  attorneys,  took  the  matter  up  with  the 
War  Department.  The  Petitioner  had  become  a  Cap- 
tain in  the  United  States  Army.  Court-martial  pro- 
ceedings were  instituted  against  him  charging  a  vio- 
lation of  the  95th  Article  of  War  in  that  he  had 
failed  to  pay  the  monthly  payments  in  accordance 
with  the  Nevada  divorce  decree.  The  court-martial 
proceedings  were  very  bitterly  contested,  and  after 
a  hearing  Petitioner  was  [4]  acquitted  and  found  not 
guilty  of  the  charge. 

As  attorneys'  fees  in  these  two  proceedings  the 
Petitioner  paid  certain  sums  which  we  have  stipu- 
lated in  a  stipulation  of  facts,  and  he  also  paid  cer- 
tain court  costs  and  expenses.  The  Petitioner  main- 
tains in  this  case  that  these  payments,  the  attorneys ' 
fees  and  the  expenses  and  court  costs,  were  deductible 
either  as  ordinary  and  necessary  business  expense 
or  as  expenses  incurred  in  the  production  or  collec- 
tion of  income  or  in  the  management  conservation  or 
maintenance  of  property  held  for  the  production  of 
income. 

In  two  cases — no  doubt  your  Honor  will  recall — 
reviewed  by  the  Court,  the  Tax  Court  recently  held 
that  the  attorney  fees  incurred  by  a  divorced  wife  in 
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order  to  secure  alimony  or  increase  alimony  consti- 
tuted deductible  expenses ;  and  in  the  course  of  those 
opinions  the  Court  very  clearly  held  that  such  ex- 
penses were  not  personal  in  that  there  was  no  issue 
about  the  family  or  marital  relationship,  that  hav- 
ing been  terminated  by  the  divorce. 

Similarly  in  this  case  there  was  no  question  in  these 
proceedings  with  respect  to  the  divorce  itself,  and 
the  Petitioner  maintains  that  the  expenses  of  this 
character  are  no  more  than  personal  insofar  as  the 
husband  is  concerned  than  they  were  in  the  case  of 
the  divorced  wife. 

The  Tax  Court  has  also  held  that  expenses  paid 
to  retain  income  are  deductible  equally  as  well  as  ex- 
penses paid  [5]  to  produce  income  in  the  first  in- 
stance, and  we  believe  that  that  situation  obtains  here. 

The  second  issue  has  to  do  with  depreciation  on 
a  house  and  furnishings  on  the  Petitioner's  ranch. 
The  notice  of  deficiency  disallowed  the  depreciation 
that  was  claimed  on  these  items  on  the  ground  this 
constituted  a  personal  residence  of  the  Petitioner, 
and  the  Petitioner  challenges  that  termination;  and 
we  believe  the  evidence  will  show  that  the  house  is 
not  his  personal  residence.  Those  are  the  issues  be- 
fore the  Court. 

The  Court :  Do  you  wish  to  state  for  the  Govern- 
ment ? 

Mr.  Melville:  Mr.  Bennion  has  quite  thoroughly 
covered  the  points,  your  Honor.  I  just  wish  to  elabor- 
ate a  little  bit.  The  court-martial  proceeding — while 
the  Captain  was  acquitted  of  the  charge,  it  is  not  to 
be  understood  from  that  that  he  was  held  not  respon- 


Commissioner  of  Internal  Revenue  57 

sible  and  liable  for  the  payment  of  the  alimony,  the 
charge  being  conduct  unbecoming  to  an  officer  and 
a  gentleman;  and  by  the  court-martial  proceeding 
they  simply  held  that  his  conduct  was  not  unbecom- 
ing to  an  officer  and  a  gentleman.  He  was  simply 
asserting  his  legal  rights  to  contest  his  liability  to 
pay  the  alimony  which  the  civil  courts  held  he  was 
required  to  pay. 

The  two  recent  cases  which  Mr.  Bennion  referred 
to,  wherein  they  held  that  the  amounts  expended 

The  Court :  It  is  not  necessary  to  discuss  the  case 
[6]  at  this  time.  Just  state  the  issues. 

Mr.  Melville:  Regarding  the  personal  residence 
issue,  that  is  the  ranch  house  that  depreciation  has 
been  claimed  on  and  disallowed.  The  Government's 
position  simply  is  that  while  he  did  have  a  personal 
residence  elsewhere,  he  had  a  personal  residence  on 
the  ranch  or  had  a  ranch  house  which  he  could  go  to 
any  time  he  wanted  to,  and  it  was  there  exclusively 
for  his  purposes  as  a  retreat,  as  it  were,  and  we  feel 
that  the  depreciation  on  that  is  a  personal  matter 
and  is  not  allowable. 

The  Court:  I  understand  you  have  a  stipulation 
of  most  of  the  facts? 

Mr.  Bennion:  Yes.  At  this  time  I  should  like  to 
offer  the  original  and  two  copies  of  the  stipulation 
of  facts  which  covers  the  circumstances  that  I  have 
related  and  sets  forth  the  detail  of  the  expenses  and 
fees  that  are  in  controversy. 

The  Court:    It  will  be  received. 

Mr.  Mackay:    I  call  Mr.  Howard,  please. 
Whereupon, 
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LINDSAY  C.  HOWARD 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows :  [7] 

The  Clerk:  Will  you  state  your  name  for  the 
record,  pleased 

The  Witness:    Lindsay  C.  Howard. 

Direct  Examination 
By  Mr.  Mackay : 

Q.  Mr.  Howard,  what  was  your  business  around 
the  beginning  of  1942?  A.    Automobile. 

Q.    Whereabouts  ? 

A.     San  Francisco  and  Los  Angeles. 

Q.    Had  you  lived  in  that  district  quite  some  time  ? 

A.     I  had. 

Q.  I  call  your  attention,  Mr.  Howard,  to  page 
four  of  a  stipulation  which  we  have  just  filed  here. 
I  call  your  attention  to  an  item  there  about  midway 
down,  a  $522.80  check  number  7855  dated  Septem- 
ber 5,  1943,  issued  to  Baker,  Selby  and  Ravenal,  at- 
torneys in  Washington.  I  will  ask  you  what  those 
attorneys  did  for  you? 

A.  That  was  expense  covering  the  court-martial 
proceedmgs. 

Q.  The  next  item — I  will  withdraw  that  at  the 
moment.  Did  they  work  on  any  other  thing  other  than 
the  court-martial  proceedings? 

A.     That  was  all.  [8] 

Q.  I  call  your  attention  to  the  next  one,  which 
is  a  payment  dated  September  14,  1943,  a  $5,000  by 
check  7890  issued  to  Walter  McGovem;  and  I  will 
ask  you  if  Walter  McGovern  was  your  attorney? 
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A.    He  was. 

Q.  Did  he  represent  you  both  in  the  civil  suits  as 
well  as  in  the  court-martial? 

A.     That's  correct. 

Q.  Do  you  have  any  recollection  as  to  what  that 
was  paid  for,  that  $5,000? 

A.  The  $5,000  was  for  expense  on  the  court-mar- 
tial and  the  civil  case,  and  also  as  a  retainer  in  both 
cases. 

Q.  Can  you  make  any  allocation  or  any  recollec- 
tion of  what  portion  of  that  was  for  court-martial 
and  what  portion  for  the  other  ? 

A.  Well,  my  judgment  would  be  that  it  was  about 
half  and  half. 

Q.  I  see.  He  was  handling  both  cases  at  the  same 
time?  A.     That's  right. 

Q.  I  call  your  attention  to  an  item  there  of  $3,000 
for  which  a  check  number  8013  dated  12/29/43  and 
made  out  to  Walter  McGovern — I  will  ask  you  what 
that  was  for? 

A.  That  was  the  final  payment  on  the  court- 
martial  expense. 

Q.  I  shall  call  your  attention  to  an  item  under 
1944,  [9]  which  is  a  check  number  8074  for  $2,550 
and  is  dated  3/31/44  to  Gus  Rinco.  Will  you  please 
tell  the  Court  who  he  was  and  what  he  did? 

A.  He  was  an  ex-Colonel  and  that  was  solely  for 
the  court-martial  proceedings. 

Q.  I  have  asked  you  about  certain  items  there. 
Now,  what  were  the  other  items  on  this  sheet  paid 
for? 
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A.  They  were  for  attorneys'  expenses  in  connec- 
tion with  the  court-martial  proceedings. 

Q.  I  have  asked  you  about  the  court-martial — I 
mean  other  than  those  for  the  court-martial  that  you 
have  identified? 

A.     The  others  were  for  the  civil  proceedings. 

Q.  Mr.  Howard,  I  will  ask  you  if  at  the  time  Mrs. 
Howard  brought  that  suit  against  you  in  the  Superior 
Court,  whether  or  not  attachments  were  made  on  your 
business  ? 

A.     On  my  business  and  my  residence. 

Q.    Where  was  your  residence? 

A.     In  San  Mateo,  California. 

Q.  Were  you  living  there  in  your  residence  at 
that  time?  A.     I  was  not. 

Q.     How  long  since  had  you  lived  in  that  place? 

A.  I  hadn't  lived  in  it  since — I  imagine  it  had 
been  vacant  about  a  year. 

Q.     A  year?  A.     Yes.  [10] 

Q.    What  had  you  been  holding  that  for? 

A.     Trjdng  to  rent  it  or  sell  it. 

Q.    Where  were  you  living  in  the  meantime  there  i 

A.     I  was  living  in  San  Frncisco. 

Q.    A  home  or  apartment? 

A.     Apartment. 

Q.  During  the  years  involved  here,  1943,  '44,  '45 
and  '46,  did  you  mamtain  a  residence  here  in  Los 
Angeles  in  Beverly  Hills?  A.     I  did. 

Q.     Do  you  still  maintain  that  ?  A.     I  do. 

Q.     Do  you  vote  in  Los  Angeles?  A.     I  do. 

Q.     Los  Angeles  County,  I  mean.  A.     I  do. 
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Q.    Do  you  have  a  ranch  in  Ventura  County? 

A.    I  have. 

Q.  There  is  a  building  on  that — I  beg  your  par- 
don. When  you  purchased  that  ranch  was  there  a 
house  on  if?  A.     There  was. 

Q.  What  do  you  use  that  house  for?  What  did 
you  use  that  house  for? 

A.  We  used  it  very  little,  as  a  matter  of  fact.  I 
go  to  the  ranch,  I  imagine,  at  least  twice  a  week  and 
I  probably  [11]  go  in  the  house  maybe  once  a  month, 
because  it  is  only  an  hour  to  the  ranch  up  there  and 
we  spend  sometimes  in  the  summer  tune — we  might 
spend  two  or  three  weeks  there. 

Q.     Do  you  regard  that  as  your  residence? 

A.     I  do  not. 

Q.  When  you  go  to  the  ranch  where  do  you  get 
your  meals?  A.    All  at  the  bunkhouse. 

Q.  What  do  you  mean,  "the  bunkhouse"?  Is  it 
separate  and  apart  from  the  house? 

A.    A  separate  building. 

Q.  Give  a  little  description  of  what  the  bunk- 
house is  used  for. 

A.  That  is  to  feed  the  ranch  hands  and  also  to 
quarter  them. 

Q.     I  see.  Do  you  have  a  foreman  there? 

A.     I  have  not. 

Mr.  Mackay :    That  is  all. 

Cross-Examination 
By  Mr.  Melville : 
Q.    When  did  you  enter  the  Army,  Mr.  Howard? 
A.    In  1942,  I  believe  it  was — in  March,  I  think. 
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Q.    At  that  time  what  was  your  rank? 

A.     Captain. 

Q.    When  did  you  get  out  of  the  Army?  [12] 

A.    It  was  September  of  '43. 

Q.  On  what  terms  or  basis  were  you  released  from 
active  duty  ?  A.    Medical  discharge. 

Q.  Your  commission  as  a  Captain  was  a  reserve 
commission,  I  take  it?  A.     No. 

Q.  You  mean  to  testify  that  you  were  given  a 
regular  commission  as  a  Captain? 

A.  Well,  I  imagine  it  was  a  reserve  commission, 
then. 

Q.    You  don't  know? 

A.     No.  I  went  in  as  a  Captain. 

Q.     You  came  out  as  a  Captain? 

A.     That's  right. 

Q.  You  weren't  retired  because  of  your  physical 
condition,  were  you?  A.     I  was 

Mr.  Mackay:     Is  that  material? 

Mr.  Melville:    It  might  be.  I  don't  know. 

Q.  (By  Mr.  Melville)  :  Were  3^ou  retried  as  a 
Captain?  Are  you  drawing  retired  pay? 

A.    No,  I  am  not. 

Q.  Were  you  given  a  medical  discharge,  released 
from  active  duty?  [13]  A.     That's  correct. 

Q.  While  you  were  in  the  Army,  Mr.  Howard, 
you  knew  as  an  officer,  reserve  officer,  did  you  not, 
that  when  an  enlisted  man  or  officer  was  brought 
before  court-martial  that  they  made  counsel  avail- 
able to  you?  A.     That's  right. 

Q.    Without  any  cost  to  you? 
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A.    That's  right. 

Q.  When  was  the  court-martial  proceeding  first 
instituted  against  you? 

A.    I  haven't  got  those  exact  dates. 

Q.    Well,  do  you  have  the  copy 

Mr.  Mackay:  We  will  stipulate  to  that  here.  On 
or  about  November  20,  1943,  general  court-martial 
was  appointed.  I  am  on  page  three. 

Q.  (By  Mr.  Melville) :  Inasmuch  as  the  court- 
martial  was  appointed,  according  to  the  stipulation, 
on  or  about  November  20,  1943,  why  did  you  testify 
that  prior  thereto — namely,  on  August  5,  1943 — you 
paid  $522.80  to  Baker,  Selby  and  Ravenal  in  Wash- 
ington in  connection  with  the  court-martial'? 

A.  The  court-martial  proceedings  started  in 
Washington  and  I  didn't  have  anybody  appointed  as 
counsel,  and  this  was  to  try  to  stop  the  court-martial 
proceedings. 

Q.    Where  were  you  stationed  at  the  time?  [14] 

A.    Washington. 

Q.  Although  the  court-martial  was  not  convened 
in  your  case  or  ordered  in  your  case  until  Novem- 
ber, way  back  in  August  you  were  using  civil  coun- 
sel to  try  to  stop  it ;  is  that  correct  ? 

A.     That's  correct. 

Q.    What  did  they  do  for  you? 

A.  Well,  they  were  threatening  to  court-martial 
me  in  Washington  unless  I  made  the  payment. 

Q.  What  did  Baker,  Shelby  and  Ravenal  do  for 
you? 

A.    Advised  me  not  to  make  the  payment. 
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Q.     What  else? 

A.  And  they  had  correspondence  with  the  War 
Department;  and  the  result  was  that  I  was  trans- 
ferred to  San  Francisco  so  that  I  could  go  on  with 
my  civil  case. 

Q.     For  that  they  charged  you  $522.80? 

A.     They  did. 

Q.  Then  in  September  you  testified — September 
14,  1943— you  paid  $5,000  to  Walter  McGovern.  Was 
your  testimony  that  that  was  partly  for  the  court- 
martial  and  partly  for  the  civil  suit? 

A.     That's  correct. 

Q.     How^  do  you  know  ? 

A.     Mr.  McGovern  told  me  that. 

Q.  Did  he  render  you  any  statement  for  that 
$5,000?  [15]  A.    He  did. 

Q.  Did  he  segregate  it  as  between  the  court-j 
martial  proceedings  and  the  civil  proceedings  ? 

A.     No,  he  didn't. 

Q.  Do  you  know  if  your  book  of  account  is  in] 
court  this  morning?  A.     I  don't  know. 

Mr.  Melville :    Mr.  Mackay,  is  it  ? 

Mr.  Mackay :    I  believe  it  is. 

Mr.  Melville:    Will  you  produce  it,  please? 

Mr.  Mackay:    I  can  find  it  for  you. 

Mr.  Melville:  Mr.  Mackay,  may  it  be  stipulated] 
that  the  book  you  have  handed  me  is  the  book  of] 
account  kept  for  Mr.  Howard? 

Mr.  Mackay:     That's  right. 

Q.  (By  Mr.  Melville) :  Mr.  Howard,  I  call  your] 
attention  to  this  book  and  to  the  date  on  September] 
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14,  1943,  having  to  do  with  check  number  7890  and 
ask. you  to  read  the 


Mr.  Mackay :    You  may  read  it  in. 

Mr.  Melville :  The  entry  in  the  book  of  Mr.  Howard 
which  is  before  the  witness,  reads:  '' Walter  McGov- 
em,  legal  services,  Howard  versus  Howard,  $5,000. 
Bill  dated  9/14/43." 

Q.  (By  Mr.  Melville)  :  The  court-martial  proceed- 
ings wasn't  entitled  Howard  versus  Howard?      [16] 

A.  They  were  as  far  as  Mr.  McGovern  was  con- 
cerned. All  his  bills  were  made  out  the  same  way. 

Q.  What  was  your  testimony  with  respect  to  the 
$3,000  item  in  December  of  '43,  an  amoimt  which  you 
paid  to  Walter  McGovern  ? 

A.     That  w^as  solely  for  court-martial. 

Q.    Why  do  you  say  ' '  solely  for  court-martial ' '  ? 

A.  Because  that  bill  was  presented  after  the  court- 
martial  proceedings  were  concluded. 

Q.  It  was  also  presented  while  your  civil  proceed- 
ing was  pending,  wasn't  it  ?  A.     That's  correct. 

Q.  Did  he  make  any  segregation  in  that  bill  as  be- 
tween court-martial  and  Howard  versus  Howard? 

A.     I  don't  believe  so. 

Q.  Then  you  have  no  way  of  knowing  but  this  was 
just  an  additional  fee  for  legal  services  rendered? 

A.  Except  at  the  time  he  presented  the  bill  that  is 
what  he  told  me. 

Q.  Altogether,  according  to  your  testimony,  how 
much  did  you  spend  to  defend  that  court-martial  pro- 
ceeding? 
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A.  Oh,  I  wouldn't  have  any  idea  what  the  total 
amount  was. 

Q.  While  you  were  in  the  Army  how  many  resi- 
dences did  [17]  you  maintain? 

A.     Never  over  one  at  a  time. 

Q.     How  many  do  you  maintain  now? 

A.    Just  one. 

Q.     That  is  the  one  in  Beverly  Hills  ? 

A.     That's  correct. 

Q.     When  did  you  acquire  that?  A.     1942. 

Q.  When  did  you  dispose  of  your  San  Mateo  resi- 
dence ? 

A.     I  don't  recall  just  what  year  that  was. 

Q.  When  were  you  living  in  San  Francisco  in  an 
apartment  ? 

A.     I  lived  in  San  Francisco  for it  was  either 

two  or  three  years  after  the  divorce  proceedings. 

Q.     Fix  that  as  to  years. 

Mr.  Mackay:  We  stipulate  for  your  information 
'38  is  when  he  got  his  divorce. 

Q.  (By  Mr.  Melville)  :  Your  testimony  on  direct 
was  you  had  a  residence  in  San  Mateo  but  you  didn't 
live  there  because  you  had  an  apartment  in  San  Fran- 
cisco at  which  you  lived?  A.     That's  correct. 

Q.    When  was  that  ? 

A.     From  1938  to  '40,  I  think  it  was. 

Q.  Is  it  your  testimony  that  at  no  time  in  your  life 
have  [18]  you  maintained  more  than  one  residence? 

A.     That  is  right. 

Q.  This  ranch  that  you  acquired  in  Ventura 
County  has  bunkhouses  on  it  for  the  help,  has  it  not? 
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A.     That  is  correct. 

Q.    It  has  a  foreman's  house,  has  it  not? 

A.     That  is  correct. 

Q.  And  that  is  where  your  manager  or  foreman 
of  the  ranch  lives  ? 

A.    I  haven 't  got  a  foreman. 

Q.    Who  lives  in  the  foreman's  house? 

A.     The  man  in  charge  of  the  horses. 

Q.  He  is  the  man  that  you  look  to  to  run  the  ranch 
in  your  absence  ? 

A.     No.  My  citrus  man  runs  the  farming  part  of  it. 

Q.     Where  does  he  live  ? 

A.     He  lives  off  the  property. 

Q.  And  this  ranch  house  that  depreciation  was  dis- 
allowed on  is  used  for  what  purpose  ? 

A.  It  is  used  for  two  or  three  weeks  in  the  summer- 
time. We  go  up  there  when  the  children  are  out  of 
school,  and  once  in  a  while  on  a  week-end. 

Q.    When  you  say  "we,"  who? 

A.    Mrs.  Howard  and  the  children. 

Q.    Andyourself  ?  [19]  A.     That's  correct. 

Q.    You  spend  your  vacations  there  ? 

A.     Part  of  the  time. 

Q.    And  week-ends  ? 

A.  No.  I  usually  stay  in  a  bunkhouse  if  I  go  up 
week-ends. 

Q.  Does  anybody  live  in  that  house  except  you  and 
Mrs.  Howard  or  the  children  ?  A.     No. 

Q.  In  other  words,  when  you  are  not  using  it  as  a 
retreat,  just  like  one  would  use  a  beach  house  or  cabin 
in  the  mountains,  it  is  not  used  at  all ;  isn't  that  right  ? 
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A.     That 's  correct. 

Mr.  Melville :    No  more  questions. 
Redirect  Examination 

Q.  (By  Mr.  Mackay) :  Mr.  Howard,  you  were 
asked  when  this  court-martial  began.  I  will  ask  you 
if  it  isn't  a  fact  that  a  long  time  prior  to  the  institution 
of  court-martial  proceedings  against  you — and  I  am 
speaking  about  formal  proceedings — you  had  been  in 
receipt  of  a  number  of  directives  or  endorsements 
from  the  Department  asking  you  and  demanding  that 
you  pay  up  on  this,  pay  the  wife  the  amount  she  was 
claiming?  A.     That's  correct. 

Q.  Do  you  recall  about  how  many  endorsements 
you  had  [20]  received  prior  to  the  institution  of  the 
formal  proceedings  ? 

A.     Oh,  I  would  say  seven  or  eight. 

Q.  How  long  had  that  been  going  on  prior  to  the 
formal  instituting  of  proceedings  ? 

A.  I  would  say  for  a  period  of  seven  or  eight 
months. 

Q.  During  that  seven  or  eight  months  you  had 
your  attorneys  working  on  the  preliminary  Army 
court-martial  —  contemplated  Army  court-martial 
proceedings — in  an  endeavor  to  have  those  stopped? 

A.     That's  right. 

Q.  At  that  time  were  they  gathering  information 
to  support  your  claim  ? 

A.     I  didn't  get  the  question. 

Q.  At  that  time  were  they  gathering  information 
to  support  your  claim  in  your  defense  ? 
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A.    They  were. 

Mr.  Mackay :    That  is  all. 

Recross-Examination 

Q.  (By  Mr.  Melville) :  Referring  to  the  court- 
martial  proceedings  just  once  again,  Mr.  Howard,  is 
it  not  correct  that  the  only  charge  against  you  in  that 
court-martial  proceeding  was  conduct  unbecoming  an 
officer  and  a  gentleman  in  that  you  didn't  make  these 
payments  which  were  to  your  wife  or  divorced  wife 
as  per  the  court  decree  ?      [21] 

Mr.  Mackay :  If  your  Honor  please,  I  think  that  is 
covered  by  the  stipulation. 

Mr.  Melville :  Your  Honor,  I  don't  think  it  is.  The 
stipulation  quotes  only  a  portion  of  the  specification, 
and  in  court-martial  proceedings — and  I  can  inform 
you  on  this,  Mr.  Mackay 

Mr.  Mackay :    Thank  you,  Mr.  Melville. 

Mr.  Melville:  Court-martial  proceedings  have  a 
charge  or  charges,  and  under  each  charge  they  have 
one  or  more  specifications.  This  stipulation  purports 
to  quote  a  portion  of  the  specification.  I  am  interested 
in  establishing,  as  I  understand  the  fact  to  be,  that 
there  was  only  one  charge  and  only  one  specification, 
and  the  charge  was  conduct  unbecoming  an  officer. 

Q.     (By  Mr.  Melville)  :    Is  that  right? 

A.    95th  Article  of  War. 

Mr.  Mackay :  I  will  admit  that,  if  that  is  what  you 
want  to  prove. 

Mr.  Melville :    Stipulated  ? 

Mr.  Mackay :    Yes. 

Mr.  Melville:    And  only  one  specification  under 
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that  charge,  and  that  is  the  one  that  is  quoted  in  part  ? 

Mr.  Mackay:    That's  right. 

Mr.  Melville :    So  stipulated.  No  more  questions. 

Mr.  Mackay:    Thank  you,  Mr.  Howard. 

The  Court :    You  are  excused. 

(Witness  excused.) 

The  Court :  Any  other  witnesses  ? 

Mr.  Mackay:  We  would  like  to  introduce  the  in- 
come tax  returns  for  the  years  involved. 

Mr.  Melville :  No  objection.  Just  to  keep  the  record 
straight,  your  Honor,  inasmuch  as  the  Respondent 
would  expect  to  get  these  back  afterward,  may  they 
go  in  as  Respondent 's  exhibits  ? 

Mr.  Mackay :  I  don't  care  whose  exhibits  they  go  in 
for.  They  may  go  in  in  joint.  There  are  four. 

Mr.  Melville :  I  didn  't  know  Mr.  Mackay  was  going 
to  put  them  in.  I  didn't  bother  to  strip  them  and  I 
don't  have  a  stapler  remover  at  the  moment.  If  it  is 
agreeable  with  counsel,  I  will  strip  these  returns  of 
everything  that  was  added  subsequent  to  the  time  they 
were  filed,  and  introduce  them  in  evidence  as  Re- 
spondent's exhibits. 

The  Court:    A,  B,  C  and  D. 

The  Clerk :    What  years  ? 

The  Court :    Consecutive. 

Mr.  Melville:  1943,  '44,  '45  and  '46. 

(The  documents  above-referred  to  were  re- 
ceived in  evidence  and  marked  Respondent's  Ex- 
hibits A,  B,  C  and  D.) 
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Mr.  Mackay:    I  want  to  express  my  appreciation 
to  [23]  the  Court. 

The  Court :    Would  you  like  to  file  a  brief  ? 

Mr.  Mackay :   Yes. 

The  Court:    The  Clerk  will  fix  the  time. 

(Whereupon,  at  10 :00  o  'clock  a.m.,  Thursday, 
July  13,  1950,  the  hearing  in  the  above-entitled 
matter  was  closed.)  [24] 

Filed  T.C.U.S.  Aug.  10,  1950. 


[Title  of  Tax  Court  and  Causes  Nos.  20860  -  23168.] 
Promulgated  January  24,  1951 

FINDINGS  OF  FACT  AND  OPINION 

1.  Expenses  for  legal  fees  and  costs  incurred  in  a 
Court  Martial  proceeding  against  petitioner  were  de- 
ductible from  income  of  petitioner. 

2.  Expenses  incident  to  defense  of  an  action 
brought  by  his  divorced  wife  to  collect  pa3anents  of 
money  awarded  the  divorced  wife  in  a  divorce  action 
are  not  deductible  from  income  of  petitioner. 

3.  Depreciation  on  a  ranch  house,  the  sole  use  of 
which  was  the  occasional  occupancy  by  petitioner  and 
his  family,  held  not  allowable  as  a  business  deduction. 

A.  Calder  Mackay,  Esq.,  and  Adam  Y.  Bennion, 
Esq.,  for  the  petitioner. 

H.  A.  Melville,  Esq.,  for  the  respondent. 
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The  respondent  determined  deficiencies  in  peti- 
tioner's tax  liability  as  follows: 

1943 $6,204.99 

1944 3,439.12 

1945 2,077.84 

1946 5,185.25         [23] 

The  issues  arose  from  the  disallowance  by  re- 
spondent of  certain  deductions  as  business  expenses 
for  legal  fees  and  of  depreciation  on  petitioner's 
ranch  house  and  its  furnishings.  Other  adjustments 
will  be  made  in  the  recomputation  consequent  hereon. 
Part  of  the  facts  were  stipulated,  the  stipulation  being 
incorporated  herein  by  reference. 

FINDINGS  OF  FACT 

Petitioner  is  an  individual  with  a  residence  in  Bev- 
erly Hills,  California.  The  returns  for  the  periods  in- 
volved (excepting  1943)  were  filed  with  the  collector 
of  internal  revenue  for  the  sixth  district  of  California. 

Petitioner  and  Anita  Z.  Howard  were  married 
June  1,  1925.  On  August  23,  1938,  they  executed  a 
property  settlement  agreement  providing,  in  part, 
that  the  petitioner  would  pay  to  Anita  Z.  Howard 
during  her  natural  life,  or  until  she  remarried,  a 
monthly  smn  of  $1,250,  commencing  August  1,  1938. 
On  November  5,  1938,  Anita  Z.  Howard  was  granted 
a  final  divorce  by  a  decree  of  the  Second  Judicial  Dis- 
trict Court  of  the  State  of  Nevada  in  and  for  the 
County  of  Washoe,  which  decree  approved,  ratified 
and  adopted  in  its  entirety,  the  property  settlement 
agreement  of  the  parties  and  expressly  ordered  and 
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adjudged  that  the  covenants  therein  contained  should 
be  performed. 

Petitioner  made  the  payments  to  Anita  Z.  Howard 
of  $1,250  per  month,  as  specified  in  the  property  set- 
tlement agreement,  from  August  1938  through  the  cal- 
endar year  1941,  and  then  discontinued  such  pay- 
ments. 

Thereupon,  Anita  Z.  Howard  commenced  an  action 
against  petitioner  in  the  Superior  Court  of  the  State 
of  California  in  and  for  the  City  and  County  of  San 
Francisco,  to  recover  the  monthly  payments  alleged 
to  be  due  her  under  the  terms  of  the  property  settle- 
ment agreement,  and  praying  that  the  Nevada  decree 
be  established  as  a  foreign  judgment  and  enforced  by 
order  of  the  California  court. 

Petitioner  filed  an  *' Answer  and  Cross-Complaint" 
in  the  action,  denying  liability  upon  two  grounds : 

(a)  That  Anita  Z.  Howard  had  remarried 
under  common  law  and  hence  his  obligation  to 
make  monthly  payments  had  terminated  under 
the  terms  of  the  property  settlement  agreement ; 
and 

(b)  That  the  property  settlement  agreement 
was  null  and  void,  having  been  procured  by  the 
fraud  and  deceit  of  Anita  Z.  Howard,  in  that  dur- 
ing their  married  life,  and  prior  to  the  execution 
of  the  agreement,  she  had  represented  to  peti- 
tioner that  she  had  been  a  faithful  wife,  whereas 
in  truth  and  fact  for  four  years  prior  to  the  exe- 
cution of  the  agreement  she  had  been  an  unfaith- 
ful wife  to  plaintiff,  luibeknownst  to  him. 

The  cross-complaint  prayed  for  the  cancellation 
and  annulment  of  the  property  settlement  agreement 
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and  that  portion  of  the  decree  of  the  Nevada  court 
which  purported  to  approve  and  adopt  the  same. 

Anita  Z.  Howard  filed  a  demurrer  to  the  Answer 
and  Cross-Complaint,  which  was  sustained  by  the  Su- 
perior Court.  The  decision  was  reversed  by  the  Dis- 
trict Court  of  Appeal,  First  District,  Division  2,  Cali- 
fornia, on  April  24,  1945,  in  Howard  v.  Howard,  157 
Pac  (2d)  874,  but  was  affirmed  by  the  Supreme  Court 
of  California  on  November  27,  1945,  in  Howard  v. 
Howard,  163  Pac.  (2d)  439.  The  opinions  by  the  Dis- 
trict Court  of  Appeal  and  the  Supreme  Court  of  Cali- 
fornia, and  the  facts  set  forth  therein  were,  by 
stipulation  of  the  parties,  incorporated  herein  and 
made  a  part  hereof. 

Petitioner  was  commissioned  a  Captain  in  the 
United  States  Army  Reserve  on  or  about  April  27, 
1942,  and  in  March  1944,  while  still  a  Captain,  was  re- 
leased from  active  duty  as  a  reserve  officer  for  medical 
reasons.  He  was  not  awarded  disability  retirement 
benefits.  On  or  about  November  20,  1943,  a  General 
Court  Martial  was  appointed  to  try  petitioner  on  the 
charge  of  Conduct  Unbecoming  an  Officer  and  a 
Gentleman,  the  specification  of  the  alleged  violation 
being  that  he — 

*  *  *  did,  without  due  cause,  from  about  1 
January  1942,  to  about  17  November  1943,  dis- 
honorably fail,  refuse,  and  neglect  to  pay  to 
Anita  Zabala  Howard,  divorced  wife  of  said 
Captain  Lindsay  C.  Howard,  the  sum  of  One 
Thousand  Two  Hmidred  Fifty  ($1,250.00)  Dol- 
lars per  month  as  and  for  the  support  of  said 
Anita  Zabala  Howard,  which  sum  the  said  Cap- 
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tain  Lindsay  C.  Howard  was  ordered  to  pay  by 
a  valid  decree,  dated  5  November  1938,  rendered 
by  a  court  of  competent  jurisdiction  in  the  case 
of  Anita  Zabala  Howard,  Plaintiff,  versus  Lind- 
say C  Howard,  Defendant,  same  being  Cause 
No.  60623,  in  the  Second  Judicial  District  Court 
of  the  state  of  Nevada,  in  and  for  the  County  of 
Washoe,  Nevada. 

As  attorneys'  fees,  expenses  and  court  costs  in  the 
Court  Martial  proceedings  and  in  the  litigation  in  the 
Superior  Court  of  Appeal,  and  Supreme  Court  of 
California,  petitioner  paid  the  following  amounts : 

1943 

Date  of  Check 

Check                 To  Whom  Issued                                No.  Amount 

2-23-43     Hart  &  Hart 7737       $        52.00 

3-16-43     Walter  McGovern  7761  197.00 

5-  5-43     Williams  &  Williams  7790  25.00 

5-17-43     Hart  &  Hart  (Shorthand,  etc. 

In  re:  deposition)  7804  13.09 

6-17-43     Walter  McGovern  7830  63.75 

8-  5-43     Baker,  Selby  &  Ravenel 

(Attorneys  in  Washington)  7855  522.80 

9-14-43     Walter  McGovern  7890  5,000.00 

12-  7-43     Walter  McGovern  (Services  of 

Edward  Bergner)  7984  79.50 

12-13-43     Walter  McGovern  (Disbursements — 

Howard  vs.  Howard) 7991  4S9.34 

12-16-43     Walter  McGovern  (Expense  of 

Howard  vs.  Howard) 7995  525,43 

12-23-43     Walter  McGovern  8004  50.00 

12-29-43     Walter  McGovern  8013  3,000.00 

$10,017.91 
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1944 

Date  of  Check 

Check  To  Whom  Issued  No.  Amount 

1.  4.44     Walter  McGovern  8017       $      253.73 

2-  1-44     Walter  McGovern  8036  195.75 

3-27-44     Crocker  1st  Nat'l  Bank  (In  re: 

Howard  vs.  Howard) 8069  150.00 

3-31-44     Gus  Ringole  8074  2,550.00 

4-  3-44     Otton  J.  Bauer  (Howard  vs.  Howard 

—Transcript  on  Appeal)  8078  265.00 

4-  3-44     Walter  McGovern  (Telephone — 

Howard  vs.  Howard)  8077  31.26 

5-  3-44     Notary  Fee Petty  Cash  .50 

5.  4.44     Fee  to  file  Revocation  of  Power 

of  Attorney  No.  8092 $10 

Refund  7 

■ —  3.00 

6-12-44     Notary  fees  8110  2.00 

$  3,451.24 
1946 

Walter  McGovern  $  5,000.00 

Printing  petition  for  rehearing 92.21 

Costs  in  trial  court 196.80 

Costs  on  appeal 100.00 

Release  of  attachment 2.00 

Recording  satisfaction  of  judgment 2.00 

$  5,393.01 

Petitioner  was  engaged  in  the  trade  or  business  of 
being  an  officer  in  the  United  States  Army  from  the 
date  he  was  commmissioned  a  Captain  on  April  27, 
1942  through  the  entire  year  1943,  and  if  he  had  been 
convicted  in  the  General  Court  Martial  proceedings 
he  would  have  been  discharged  from  such  trade  or 
business  in  view  of  the  95th  Article  of  War  (10 
U.S.C.A.  Section  1567),  which  reads  as  follows: 

Any  officer  or  cadet  who  is  convicted  of  conduct 

unbecoming  an  officer  and  a  gentleman  shall  be 

dismissed  from  the  service. 
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All  of  the  above  fees  paid  to  lawyers  were  incurred 
either  in  the  civil  litigation  in  the  California  courts  re- 
specting non-payment  of  alimony  or  in  the  General 
Court  Martial  proceedings,  in  which  Court  Martial 
proceedings  petitioner  was  acquitted  of  the  charges 
specified. 

In  addition  to  his  residence  in  Beverly  Hills,  the 
petitioner  purchased  a  ranch  in  Ventura  County, 
California,  on  which  was  located  a  ranch  house.  The 
petitioner,  in  claiming  depreciation  in  his  Federal 
income  tax  returns  on  the  ranch  house  and  furnish- 
ings, designated  it  as  the  "manager's  house"  or  the 
"owner's  house."  In  addition  to  the  ranch  house, 
there  is  a  foreman's  house,  as  well  as  bunk  houses 
where  the  ranch  hands  sleep  and  eat  their  meals.  Pe- 
titioner had  no  ranch  manager. 

The  Howard  ranch  is  only  an  hour's  drive  from 
the  petitioner's  residence  in  Beverly  Hills  and  he 
drives  up  about  twice  a  week.  On  such  trips  he  goes 
alone  and  usually  sleeps  and  eats  his  meals  at  the 
bunk  house.  The  ranch  house  is  used  very  little.  Peti- 
tioner and  Mrs.  Howard  usually  take  their  children 
to  the  ranch  for  two  or  three  weeks  in  the  smnmer 
when  the  children  are  out  of  school  and  occasionally 
on  weekends.  Part  of  the  time  the  Howards  use  the 
ranch  house  on  their  vacations,  just  as  one  would  use 
a  beach  house  or  a  cabin  in  the  mountains.  When  the 
ranch  house  is  not  so  used,  it  is  vacant. 

Respondent  disallowed  depreciation  claimed  by  pe- 
titioner in  his  returns  for  depreciation  on  the  ranch 
house  and  furnishings.  The  respondent  also  disal- 
lowed, as  being  personal  expenses,  all  of  the  fees  paid 
to  lawyers  enumerated  above. 
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OPINION 

Van  Fossan,  Judge :  Respondent  admits  that  the  pe- 
titioner, while  on  active  duty  as  a  Captain  in  the 
Army,  was  engaged  in  a  trade  or  business.  Albeit  the 
original  instigation  of  the  Court  Martial  proceedings 
was  at  the  behest  of  the  petitioner's  divorced  wife, 
the  charges  were  made  and  the  trial  was  conducted 
and  prosecuted  by  petitioner's  employer,  the  United 
States  Army.  The  95th  Article  of  War  (10  U.S.C.A. 
Section  1567)  states  that  a  conviction  of  "conduct 
unbecoming  an  officer  and  a  gentleman"  carries  with 
it  the  penalty  of  dismissal  from  the  service.  Thus  it 
was  that  petitioner  was  defending  himself  against 
possible  loss  of  his  commission  as  an  officer  in  the 
Army,  which  was  a  source  of  part  of  his  income.  The 
fact  that  he  had  other  income  is  immaterial.  In  Com- 
missioner V.  Heininger,  320  U.  S.  467,  the  Supreme 
Court  said : 

*  *  *  Upon  being  served  with  notice  of  the 
proposed  fraud  order  respondent  was  con- 
fronted with  a  new  business  problem  which  in- 
volved far  more  than  the  right  to  continue  using 
his  old  advertisements.  He  was  placed  in  a  posi- 
tion in  which  not  only  his  selling  methods  but 
also  the  continued  existence  of  his  lawful  busi- 
ness were  threatened  with  complete  destruction. 
So  far  as  appears  from  the  record  respondent 
did  not  believe,  nor  under  our  system  of  juris- 
prudence was  he  bound  to  believe,  that  a  fraud 
order  destroying  his  business  was  justified  by 
the  facts  or  the  law.  Therefore  he  did  not  volmi- 
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tarily  abandon  the  business  but  defended  it  by 
all  available  legal  means.  To  say  that  this  course 
of  conduct  and  the  expenses  which  it  involved 
were  extraordinary  or  unnecessary  would  be  to 
ignore  the  ways  of  conduct  and  the  forms  of 
speech  pervailing  in  the  business  world.  *  *  * 

The  fact  that  petitioner  was  successful  in  defending 
himself  against  the  charge  and  was  acquitted  demon"^ 
strates  that  petitioner  was  justified  in  his  position 
that  the  charge  was  baseless.  We  are  of  the  opinion 
that  under  the  facts  here  present  legal  expenses  and 
costs  incurred  by  petitioner  in  contesting  the  Court 
Martial  proceeding  constituted  legitimate  business 
expenses  and  were  deductible  as  such.  We  see  no 
merit  in  respondent's  argmnent  that  the  item  of 
$522.80,  supra,  for  services  in  attempting  to  prevent 
the  institution  of  the  trial  by  Court  Martial  was 
against  public  policy.  Petitioner  knew  of  the  threat- 
ened action  and  believed  that  he  was  not  guilty  of  the 
impending  charge  of  misconduct.  There  was  noth- 
ing improper  in  making  such  representations  to  the 
proper  authority. 

From  a  careful  study  of  the  evidence,  which  lacks 
much  of  being  precise  and  complete,  we  find  that 
petitioner  incurred  and  paid  legal  expenses  in  the 
amount  of  $3,522.80  in  1943  and  $2,550  in  1944  in 
connection  with  the  Court  Martial  proceedings,  which 
amounts  are  deductible  as  business  expenses. 

The  legal  expenses  incident  to  the  case  of  How- 
ard vs.  Howard  are  different.  The  litigation  had  its 
genesis  in  the  personal  relationship  of  the  petitioner 
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and  his  former  wife  and  stems  from  the  property 
settlement  agreement  of  1938.  That  contract  was 
followed  by  a  divorce  and  final  decree  which  incor- 
porated the  contract  provision  for  payment  of  the 
smns  fixed  therein.  The  litigation  known  as  Howard 
vs.  Howard  was  predicated  on  this  decree  and  was 
instituted  by  the  former  wife  to  compel  compliance 
therewith.  It  was  in  no  wise  related  to  petitioner's 
business  activity.  The  whole  situation  involved  per- 
sonal (as  distinguished  from  business)  relationships 
and  personal  considerations.  It  never  lost  its  basic 
character  or  personal  nature.  Throughout  the  entire 
history  and  development  of  income  tax  law  there  has 
existed  a  sharply  defined  distinction  between  busi- 
ness expenses  allowable  as  deductions  and  nonallow- 
able  personal  expenses.  If  the  bars  w^ere  let  down 
so  as  to  accommodate  petitioner's  position  and  ap- 
proval were  given  to  his  argument,  this  historic  dis- 
tinction would  practically  cease  to  exist.  The  conten- 
tion that  such  expenditures  are  allow^able  as  expenses 
of  retaining  income  previously  earned  leaves  us  un- 
moved. 

It  may  seem  strange  that  we  find  no  decided  case 
squarely  in  point.  Perhaps  this  is  because  the  an- 
swer seems  so  obvious  that  no  one  has  heretofore 
raised  the  issue.  Be  that  as  it  may,  we  find  no  basis 
for  petitioner's  contention  and  accordingly  affirm 
respondent's  disallowance  of  the  legal  expenses  in- 
cident to  the  case  of  Howard  vs.  Howard.  The  Kom- 
hauser  case  (Kornhauser  vs.  United  States,  276  U.S. 
145)  is  not  in  point  since  the  expenses  there  under 
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study  grew  directly  out  of  and  were  proximately 
related  to  the  business  activity  of  the  taxpayer. 
Similar  observations  might  be  made  as  to  Commis- 
sioner vs.  Heininger,  supra. 

Petitioner  claimed,  and  respondent  disallowed,  de- 
preciation on  a  ranch  house  and  its   furnishings. 
Petitioner  contends  that  the  ranch  house  was  not  his 
residence  but  was  used  for  business  purposes.  We 
disagree  with  the  petitioner.  Petitioner  went  to  the 
ranch  on  the  average  of  twice  a  week  and  usually 
slept  in  the  bunk  house  where  the  ranch  hands  lived. 
The  only  use  made  of  the  ranch  house  was  perhaps 
once  a  month  by  petitioner,  or  by  petitioner  and 
his  family  for  two  or  three  weeks  in  the  summertime 
when  the  children  were  out  of  school,  and  occasion- 
ally on  a  weekend.  Petitioner  and  his  family  used 
the  ranch  house  much  as  one  "would  use  a  beach 
house  or  a  cabin  in  the  mountains. ' '  It  was  apparently 
never  used  for  business  purposes.  There  was  another 
house  which  was  occupied  by  the  man  in  charge  of 
petitioner's  horses.  He  had  no  ranch  manager. 

A  man  may  have  more  than  one  residence.  The 
amount  of  its  use  is  not  controlling.  Here  there  is 
no  evidence  of  any  business  use  of  the  property  nor 
docH  the  evidence  show  affirmatively  the  size,  the 
purpose  or  the  use  of  the  ranch.  Except  by  indulging 
in  unwarranted  inference  from  the  record,  we  do 
j  not  know  whether  it  was  a  business  activity  or  a 
hobby.  Under  the  facts  of  record,  we  have  no  alterna- 
tive to  holding  that  petitioner  has  failed  to  show 
that  his  use  of  the  ranch  house  was  a  business  use. 
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His  bald  statement  that  it  was  not  his  residence  does 
not  prove  his  contention.  We  affirm  the  Commis- 
sioner on  this  point. 

Reviewed  by  the  Court. 

Decisions  will  be  entered  under  Rule  50. 

Raum,  J.,  concurs  in  the  result.  [Seal] 


[Title  of  Tax  Court  and  Causes  Nos.  20860  -  23168.] 

MOTION  TO  CORRECT  FINDINGS  OF  FACT 

Whereas,  on  page  8  of  its  mimeographed  report 
in  the  above  cause  The  Tax  Court  found,  among 
other  things,  "that  petitioner  incurred  and  paid 
legal  expenses  in  the  amount  of  $3,522.80  in  1943  and 
$2,550.00  in  1944  in  comiection  with  the  Court  Martial 
proceedings,  which  amounts  are  deductible  as  busi- 
ness expenses";  and 

Whereas,  said  sum  of  $3,522.80  consists  of  a  pay- 
ment of  $522.80  on  August  5,  1943  to  Baker,  Selby  & 
Ravenel,  attorneys  in  Washington,  and  a  payment 
of  $3,000.00  on  December  29,  1943  to  Walter  Mc- 
Govern;  and 

Whereas,  the  imcontradicted  evidence  in  the  pro- 
ceeding establishes  that  in  addition  to  said  amounts 
the  petitioner  paid  the  sum  of  $5,000.00  to  Walter 
McGovern  on  September  14,  1943,  one-half  of  which 
was  for  services  in  connection  with  the  Court  Mar- 
tial proceedings; 

Now,  Therefore,  petitioner  respectfully  moves 
that  the  sum  of  $6,022.80  be  inserted  in  the  foregoing 
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finding  of  fact  in  lieu  of  the  figure  $3,522.80,  as  rep- 
resenting payments  in  1943  in  connection  with  the 
Court  Martial  proceedings.  [24] 

In  support  of  this  motion,  the  Court's  attention 
is  respectfully  directed  to  the  following  testimony 
of  the  petitioner  on  direct  and  cross  examination: 

"Q.  I  call  your  attention  to  the  next  one,  which 
is  a  payment  dated  September  14,  1943,  a  $5,000  by 
check  7890  issued  to  Walter  McGovern;  and  I  will 
ask  you  if  Walter  McGovern  was  your  attorney? 

A.    He  was. 

Q.  Did  he  represent  you  both  in  the  civil  suits 
as  well  as  in  the  court-martial? 

A.     That's  correct. 

Q.  Do  you  have  any  recollection  as  to  what  that 
was  paid  for,  that  $5,000? 

A.  The  $5,000  was  for  expense  on  the  court-mar- 
iial  and  the  civil  case,  and  also  as  a  retainer  in  both 
cases'. 

Q.  Can  you  make  any  allocation  or  any  recollec- 
tion of  what  portion  of  that  was  for  court-martial 
and  what  portion  for  the  other? 

A.  Well,  my  judgment  would  be  that  it  was 
about  half  and  half. 

Q.     I  see.  He  was  handling  both  cases  at  the  same 

time?  A.     That's  right.  [T.  9] 

»  *  *  *  * 

Q.  Then  in  September  you  testified — September 
14, 1943— you  paid  $5,000  to  Walter  McGovern.  Was 
your  testimon}^  that  that  was  partly  for  the  court- 
mai-tial  and  partly  for  the  civil  suit? 
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A.  That's  correct. 

Q.  How  do  you  know  ? 

A.  Mr.  McGrovem  told  me  that. 

Q.     Did  he  render  you  any  statement  for  that 
$5,000?  A.     He  did. 

Q.    Did  he   segregate  it  as  between  the  court- 
martial  proceedings  and  the  civil  proceedings  ? 

A.     No,  he  didn't. 


***** 


Q.  The  court-martial  proceeding  wasn't  entitled 
Howard  versus  Howard  ? 

A.  They  were  as  far  as  Mr.  McGovern  was  con- 
cerned. All  his  bills  were  made  out  the  same  way." 
[T.  15,  16,  17.] 

Thus,  we  have  imcontradicted  testimony  that  of  the 
$5,000.00  paid  to  Walter  McGovern  on  September 
14,  1943,  one-half  (or  $2,500.00)  was  charged  by  the 
attorney  and  i^aid  by  petitioner  for  services  in  con- 
nection with  the  Court  Martial  proceedings — a  fact 
that  is  not  contradicted  at  all  by  the  circumstances 
that  on  the  attorney's  books  the  Court  Martial  pro- 
ceedings were  instigated  at  the  behest  of  the  divorced 
wife  and  hence  in  a  broad  sense  grew  out  of  and 
were  part  of  ''Howard  versus  How^ard."  We  respect- 
full  submit  that  the  Court  is  bound  by  the  uncon- 
tradicted testimony  thus  submitted  on  both  direct 
and  cross  examination. 
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Wherefore,  it  is  respectfully  prayed  that  this  mo- 
tion be  granted. 

Dated  January  30,  1951. 

Respectfully  submitted, 

/s/  A.  CALDER  MACKAY, 

/s/  ARTHUR  McGregor, 

/s/  HOWARD  W.  EEYNOLDS, 
/s/  ADAM  Y.  BENNION, 
/s/  RICHARD  N.  MACKAY, 
Counsel  for  Petitioner. 

Received  and  Filed  T.C.S.U.  Eeb.  5,  1951. 
Denied  T.C.U.S.  Feb.  12,  1951. 


[Title  of  Tax  Court  and  Causes  Nos.  20860  -  23168.] 

MOTION    TO    RECONSIDER    THE    COURT'S 
OPINION  ON  THE   SECOND  ISSUE 

Whereas,  the  Court's  opiuion  on  the  second  issue 
in  the  above-entitled  proceeding  (page  8  of  the 
mimeographed  report)  in  elfect  overrules  its  recent 
decisions  in  Elsie  B.  Gale,  13  T.C.  661,  and  Barbara 
B.  LeMond,  13  T.C.  670,  which  are  not  cited  in  the 
opinion, 

Now,  Therefore,  petitioner  respectfully  moves  that 
the  opinion  on  the  second  issue  be  reconsidered  in 
the  light  of  the  memorandum  attached  hereto,  and 
that  the  expenses  involved  in  said  issue  be  held  to 
be  deductible  by  the  petitioner. 
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Wherefore,  it  is  respectfully  prayed  that  this  mo- 
tion be  granted. 

Dated  January  30,  1951. 

/s/  A.  CALDER  MACKAY, 

/s/  ARTHUR  McGregor, 

/s/  HOWARD  W.  REYNOLDS, 
/s/  ADAM  Y.  BENNION, 
/s/  RICHARD  N.  MACKAY, 

Counsel  for  Petitioner.  [25] 

Memorandum  in  Support  of  Motion  to  Reconsider 
The  Tax  Court's  Opinion  on  the  Second  Issue 

The  Court's  opinion  on  the  second  issue  in  effect 
overrules  its  recent  decisions  in  Elsie  B.  Gale,  13  T.C. 
661,  and  Barbara  B.  McMond,  13  T.C.  670,  without 
citing  them. 

In  those  cases  divorced  wives  sought  to  deduct 
legal  fees  incurred  to  obtain  or  to  mcrease  alimony. 
As  here,  the  Commissioner  sought  to  disallow  the 
deductions  on  the  ground  that  they  were  personal  in 
nature.  The  Court,  in  reviewed  opinions  unanimous 
on  this  point,  held  that  the  expenses  were  not  per- 
sonal in  nature,  declaring  in  the  Gale  case — 

'**  *  *  Moreover,  the  evidence  shows  that  the 
legal  expense  incurred  by  the  petitioner  herein 
was  solely  for  the  purpose  of  producing  or  col- 
lecting increased  alimony  for  past  and  future 
years  and  was  in  no  respect  paid  in  connection 
with  the  personal  marital  difficulties  of  peti- 
tioner  and  her  husband,  which  had  been  settled 
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by  separation  and  divorce  over  three  years  be- 
fore the  suit  in  question  was  commenced  by  the 
petitioner.  *  *  *"  (Emphasis  added.) 

And  declaring  in  the  LeMond  case — 

a*  *  *  ^YiQ  attorneys  to  whom  the  fees  in  ques- 
tion were  paid  were  solely  concerned  with  the 
financial  aspects  of  the  separation,  rather  than 
with  the  settlement  of  the  personal  or  marital 
difficulties  of  the  petitioner  and  her  husband. 
Therefore,  it  is  our  opinion  that  no  part  of  the 
legal  expenses  herein  constituted  personal  family 
expenses  and  that  no  allocation  of  the  legal  fees 
in  that  respect  is  necessary." 

Yet  in  the  present  case,  involving  legal  fees  in- 
curred by  a  husband  in  defending  suit  for  alimony, 
the  Court  declares  at  page  8 — 

it*  *  *  rpj^g  whole  situation  involved  personal  (as 
distinguished  from  business)  relationships  and 
personal  considerations.  It  never  lost  its  basic 
character  or  personal  nature.  Throughout  the  en- 
tire history  and  development  of  income  tax  law 
there  has  existed  a  sharply  defined  distinction 
between  expenses  allowable  as  deductions  and 
nonallowable  personal  expenses.  If  the  bars  were 
let  down  so  as  to  accommodate  petitioner's  posi- 
tion and  approval  were  given  to  his  argument, 
this  historic  distinction  would  practically  cease 
to  exist.*  *  *" 

In  identical  situations  it  seems  inconceivable  that 
a  transaction  is   "personal"  from  the  standpoint 
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1943 

Schedule  1— NET  INCOME 

Income  Tax  Victory  Tax 
Net  income  per  statutory  notice  dated 

August  6,  1948 $44,655.79         $48,237.92 

As  adjusted  in  accordance  with 

Tax  Court's  opinion  41,132.99  44,715.12 

Difference  (decrease)  $  3,522.80         $  3,522.80 


Schedule  2— EXPLANATION  OF  ADJUSTMENTS 

The  Tax  Court  holds  that  petitioner  incurred  and  paid  legal  ex- 
penses in  the  amount  of  $3,522.80  in  1943  and  $2,550.00  in  1944 
in  connection  with  Court  Martial  proceedings  which  are  deductible 
as  business  expenses. 

Schedule  3— COMPUTATION  OF  TAX 

Net  income.  Schedule  1 $41,132.99 

Less:  Personal  exemption  $1,200.00 

Credit  for  dependents 1,400.00         2,600.00 

Surtax  net  income $38,532.99 

Less:  Interest  on  United  States  obligations.... $1,704.18 

Earned  income  credit.  Schedule  4 591.22         2,295.40 

Balance  subject  to  normal  tax $36,237.59 

Normal  tax  at  6%  $  2,174.26 

Surtax 16,125.12 

Total  income  tax $18,299.38 

Less:  Income  tax  paid  to  a  foreign  country 59.94 

Net  income  tax $18,239.44 

Victory  tax  net  income.  Schedule  1 $44,715.12 

Less:  Specific  exemption 624.00 

Income  subject  to  victory  tax $44,091.12 
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Schedule  3 — Computation  of  Tax — (Continued) 

Victory  tax  at  5% $  2,204.56 

Less:  Credit  limited  to 900.00 


Net  victory  tax 1,304.56 


Net  income  and  victory  tax $19,544.00 

Plus :  Unf orgiven  quarter  1942  tax None 


Income  and  victory  tax  liability 819,544.00 

Liability  per  return 15,854.29 


Deficiency   $  3,689.71 


Schedule  4— EARNED  INCOME  CREDIT 

Salaries  per  statutory  notice S  9,435.00 

Less:  Business  expense  per  Schedule  2 3,522.80 


Earned  net  income $  5,912.20 


Entire  net  income $41,132.99 


Earned  income  credit  (10%  of  $5,912.20) $      591.22 


1944 
Schedule  5— NET  INCOME 

Net  income  per  statutory  notice  dated  August  6,  1948 $74,896.32 

As  adjusted  in  accordance  with  Tax  Court's  opinion 72,346.32 


Diflference  (decrease)  $  2,550.00 


Schedule  6— EXPLANATION  OF  ADJUSTMENTS 
See  Schedule  2. 

Schedule  7— COMPUTATION  OF  TAX 

Net  income,  Schedule  5 $72,346.32 

Less:  Surtax  exemptions 1,500.00 


Surtax  net  income $70,846.32 


Surtax $42,805.52 
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Schedule  7 — Computation  of  Tax — (Continued) 

Net  income $72,346.32 

Less:  Normal  tax  exemption $500.00 

Partially  tax-exempt  interest  320.77  820.77 


Balance  subject  to  normal  tax $71,525.55 


Normal  tax  at  3% 2,145.77 


1 


Total  normal  tax  and  surtax $44,951.29 


Alternative  tax,  Schedule  8 $38,045.05    " 


Smaller  tax  $38,045.05 

Less:  Income  tax  paid  to  a  foreign  country 266.97 


Income  tax  liability $37,778.08 

Liability  per  return 36,251.46 


Statutory  deficiency  $  1,526.62 

Tax  Interest 
Subsequent  assessment,  Account  No.  519014, 

June  10,  1949 „ $    509.79  $129.62 

Statutory  deficiency  L526.62  388.17 


Balance  of  deficiency $1,016.83         $258.55 


Schedule  8— ALTERNATIVE  TAX 


Net  income.  Schedule  5 $72,346.32 

Less:  Excess  of  net  long-term  capital  gain  over  net  short- 
term  capital  loss 23,720.26 


Ordinary  net  income $48,626.06 

Less:  Surtax  exemptions 1,500.00 


Surtax  net  income $47,126.06 


Surtax   $24,750.76 
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Schedule  8 — Alternative  Tax — (Continued) 

Ordinary  net  income $48,626.06 

Less:  Normal  tax  exemption $500,00 

Partially  tax-exempt  interest  320.77  820.77 


Balance  subject  to  normal  tax $47,805.29 


Normal  tax  at  3% 1,434.16 


Partial  tax  $26,184.92 

Plus:  50%  of  gain 11,860.13 


Alternative  tax  $38,045.05 


1945 

Schedule  9— NET  INCOME 

Net  income  per  statutory  notice  dated  August  6,  1948 $35,369.54 


As  adjusted  in  accordance  with  Tax  Court's  opinion 

(no  change)  $35,369.54 


Schedule  10— COMPUTATION  OF  TAX 

Income  tax  liability  per  statutory  notice  (no  change) $16,422.33 

Liability  per  return 14,344.49 


Statutory  deficiency  $  2,077.84 

Tax  Interest 
Subsequent  assessment.  Account  No.  519015, 

June  10,  1949 $1,073.49  $208.55 

Statutory  deficiency  2,077.84  403.66 


Balance  of  deficiency $1,004.35         $195.11 


Received  and  Filed  T.C.U.S.  April  10,  1951. 
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[Title  of  Tax  Court  and  Cause  No.  23168.] 

RESPONDENT'S  COMPUTATION  FOR 
ENTRY  OF  DECISION 

The  attached  proposed  computation  is  submitted, 
on  behalf  of  the  respondent,  to  The  Tax  Court  of 
the  United  States,  in  compliance  with  its  opinion 
determining  the  issues  in  this  proceeding. 

This  computation  is  submitted  in  accordance  with 
the  opinion  of  the  Court,  without  prejudice  to  the 
respondent's  right  to  contest  the  correctness  of  the 
decision  entered  herein  by  the  Court,  pursuant  to 
the  statutes  in  such  cases  made  and  provided. 

/s/  CHARLES  OLIPHANT,  ECC, 
Chief  Coimsel, 

Bureau  of  Internal  Revenue. 
Of  Counsel : 

B.  H.  NEBLETT, 
Division  Counsel, 
E.  C.  CROUTER, 
H.  A.  MELVILLE, 
Special  Attorneys, 
Bureau  of  Internal  Revenue.  [27] 

C-TS:PD     LA:DRR  March  21,  1951 

RECOMPUTATION  STATEMENT 

In  re:  Lindsay  C.  Howard,  1230  Benedict  Canyon  Drive, 
Beverly  Hills,  California. 

Docket  No.  23168 

INCOME  TAX  LIABILITY 
Year                                                            Deficiency 
1946  $5,185.25 
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The  following  schedules  of  recomputation  have  been  made  under 
Rule  50,  pursuant  to  the  findings  of  The  Tax  Court  of  the  United 
States,  promulgated  January  24,  1951. 

1946 

Schedule  1— NET  INCOME 

Net  income  per  statutory  notice  dated  Jan.  31,  1949 $84,471.79 

As  adjusted  in  accordance  with  Tax  Court  opinion 

(no  change)  $84,471.79 

Schedule  2— COMPUTATION  OF  TAX 

Income  tax  liability  per  statutory  notice  (no  change) $47,134.73 

Liability  per  return 41,949.48 


Deficiency   $  5,185.25 


Received  and  Filed  T.C.U.S.  April  10,  1951. 


[Title  of  Tax  Court  and  Causes  Nos.  20860  -  23168.] 

NOTICE  UNDER  RULE  50 

Take  Notice  that  the  Respondent  in  the  above-en- 
titled proceeding  filed  with  the  Court  on  April  10, 
1951,  a  computation  and  notice,  a  copy  of  which  is 
inclosed.  This  proceeding  will  be  called  for  hearing 
upon  such  computation  at  10  a.m.  on  May  23,  1951, 
before  a  Division  of  the  Court  at  its  Washington 
Office,  Constitution  Avenue  at  12th  Street,  North- 
west, unless,  prior  to  that  date,  your  w^ritten  acquies- 
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cence  to  the  entry  of  a  decision  based  on  such  com- 
putation shall  have  been  filed  with  the  Court. 

No  further  notice  of  said  hearing  will  be  sent. 

Dated:  April  12,  1951. 

/s/  VICTOR  J.  MERSCH, 

Clerk. 

To:  A.  Calder  Mackay,  Esq.  [28] 


[Title  of  Tax  Court  and  Causes  Nos.  20860  -  23168.] 

The  computation  of  the  respondent  filed  with  the 
Court  on  April  10,  1951,  has  been  examined  and 
found  to  be  in  accordance  with  the  determination  of 
the  Court  as  set  forth  in  its  report.  Petitioner  there- 
fore joins  with  the  respondent  in  praying  that  the 
Court  enter  its  decision  based  upon  such  computa- 
tion, reser\dng  however  the  right  to  contest  the  cor- 
rectness of  such  decision  in  the  appellate  courts  as 
provided  by  statute. 

/s/  A.  CALDER  MACKAY, 
/s/  ADAM  Y.  BENNION, 

Attorneys  for  Petitioner. 

Received  and  Filed  April  24,  1951.  [29] 


d 


Commissioner  of  Internal  Revenue  97 

The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  20860 

LINDSAY  C.  HOWARD, 


Petitioner 

vs. 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  Findings  of  Fact  and  Opinion 
of  the  Court  promulgated  January  24,  1951,  the  re- 
spondent filed  a  recomputation  of  tax  on  April  10, 
1951,  and  petitioner  filed  an  acquiescence  in  said 
computation  on  April  24,  1951 ;  Now,  therefore,  it  is 

Ordered  and  Decided:  That  there  are  deficiencies 
in  income  tax  for  the  calendar  years  1943,  1944  and 
1945  in  the  respective  amounts  of  $3,689.71,  $1,016.83 
and  $1,004.35. 

[Seal]  /s/  ERNEST  H.  VAN  FOSSAN, 

Judge. 

Entered  April  26,  1951.  [30] 
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The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  23168 

LINDSAY  C.  HOWARD, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  Findings  of  Fact  and  Opinion 
of  the  Court  promulgated  January  24,  1951,  the  re- 
spondent filed  a  recomputation  of  tax  on  April  10, 
1951,  and  petitioner  filed  an  acquiescence  in  said  com-   j 
putation  on  April  24,  1951;  Now,  therefore,  it  is 

Ordered  and  Decided:  That  there  is  a  deficiency 
in  income  tax  for  the  taxable  year  ended  December 
31, 1946  in  the  amount  of  $5,185.25. 


[Seal]  /s/  ERNEST  H.  VAN  FOSSAN, 

Judge. 

Entered  April  26,  1951.  [31] 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

Tax  Court  Docket  Nos.  20860  -  23168 

LINDSAY  C.  HOWARD, 

Petitioner, 
vs. 

COMMISSIONER  OP  INTERNAL  REVENUE, 

Respondent. 

PETITION    FOR    REVIEW    OF    DECISIONS 

OF  THE  TAX  COURT  OF  THE 

UNITED  STATES 

To  the  Honorable  Judges  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit : 

Lindsay  C.  Howard,  by  and  through  his  attorneys, 
hereby  petitions  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  to  review  the  decisions 
entered  by  The  Tax  Court  of  the  United  States  on 
April  26,  1951,  "*  *  *  that  there  are  deficiencies  in 
income  tax  for  the  calendar  years  1943,  1944  and 
1945  in  the  respective  amounts  of  $3,689.71,  $1,016.83 
and  $1,004.35"  and  *'*  *  *  deficiency  in  income  tax 
for  the  taxable  year  ended  December  31,  1946  in 
the  amount  of  $5,185.25",  in  respect  of  the  Federal 
tax  liability  of  the  Petitioner,  Lindsay  C.  Howard. 
This  Petition  for  Review^  is  filed  pursuant  to  the 
provisions  of  Sections  1141  and  1142  of  the  Internal 
Revenue  Code. 
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I. 
Nature  of  the  Controversy 

The  issue  is  whether  the  Commissioner  of  Internal 
Revenue  and  the  Court  below  erred  in  determining 
that  expenses  for  legal  fees  and  costs  incurred  in 
defense  of  an  action  brought  [32]  by  Petitioner's 
divorced  wife  to  collect  alimony  are  not  deductible 
from  Petitioner's  gross  income  as  a  nonbusiness  ex- 
pense. 

Petitioner  and  Anita  Z.  Howard  were  married  on 
June  1,  1925.  On  August  23,  1938,  they  executed  a 
property  settlement  agreement  providing,  in  j)art, 
that  the  Petitioner  would  pay  to  Anita  Z.  Howard 
during  her  natural  life,  or  until  she  remarried,  a 
monthly  sum  of  $1,250.00  commencing  August  1, 
1938.  On  November  5,  1938,  Anita  Z.  Howard  was 
granted  a  final  divorce  by  a  decree  of  the  Second 
Judicial  District  Court  of  the  State  of  Nevada  in 
and  for  the  County  of  Washoe,  which  decree  ap- 
proved, ratified  and  adopted,  in  its  entirety,  the 
property  settlement  agreement  of  the  parties  and 
expressly  ordered  and  adjudged  that  the  covenants 
therein  contained  should  be  performed. 

Petitioner  made  the  payments  to  Anita  Z.  Howard 
of  $1,250.00  per  month,  as  specified  in  the  property 
settlement  agreement,  from  August  1,  1938,  through 
the  calendar  year  1941,  and  then  discontinued  such 
payments. 

Thereupon,  Anita  Z.  Howard  commenced  an  ac- 
tion against  Petitioner  in  the  Superior  Court  of  the 
State  of  California,  in  and  for  the  City  and  County 
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of  San  Francisco,  to  recover  the  monthly  payments 
alleged  to  be  due  her  under  the  terms  of  the  prop- 
erty settlement  agreement,  and  praying  that  the 
Nevada  decree  be  established  as  a  foreign  judgment 
and  enforced  by  order  of  the  California  Court. 

Petitioner  filed  an  answer  and  cross-complaint  in 
the  action,  denying  liability  upon  two  grounds : 

(a)  That  Anita  Z.  Howard  had  remarried  under 
common  law,  and  hence,  his  obligation  to  make 
monthly  payments  had  terminated  under  the  terms 
of  the  property  settlement  agreement; 

(b)  That  the  property  settlement  agreement  was 
null  and  void  having  been  procured  by  fraud  and 
deceit  of  Anita  Z.  Howard  in  that  during  their  mar- 
ried life  and  prior  to  the  execution  of  the  agreement 
she  had  represented  to  Petitioner  that  she  had  been 
a  faithful  wife,  whereas  in  truth  and  fact  for  four 
years  prior  to  the  execution  of  the  agreement  she 
had  been  an  unfaithful  mfe  to  Petitioner,  unbe- 
knownst to  him.  The  cross-complaint  prayed  for  the 
cancellation  and  annulment  of  the  property  settle- 
ment agreement  and  that  portion  of  the  decree  which 
purported  to  approve  and  adopt  the  same. 

Anita  Z.  Howard  filed  a  demurrer  to  the  answer 
and  cross-complaint,  which  was  sustained  by  the 
Superior  Court.  The  decision  was  reversed  by  the 
District  Court  of  Appeals,  First  District,  Division 
Two,  California,  on  April  24,  1945,  in  Howard  vs. 
Howard,  157  Pac.  (2d)  874,  but  was  affirmed  by  the 
Supreme  Court  of  California  on  November  27,  1945, 
in  Howard  vs.  Howard,  163  Pac.  (2d)  439. 

The  Tax  Court  held  that  the  legal  fees  and  costs 
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incurred  by  the  Petitioner  in  defense  of  said  litiga- 
tion are  not  deductible  from  the  gross  income  of 
Petitioner  on  the  ground  that  they  are  personal  ia 
nature. 

The  Petitioner  is  aggrieved  by  The  Tax  Court's 
opinion  and  by  its  decision,  in  that  in  two  recent  de- 
cisions, Elsie  B.  Gale,  13  T.C.  661,  and  Barbara  B. 
LeMond,  13  T.C.  670,  The  Tax  Court  denied  the 
Commissioner's  contention  that  legal  fees  and  costs 
incurred  by  the  divorced  wife  to  obtain  or  increase 
alimony  were  personal  in  nature,  and  held  that  said 
expenses  were  properly  deductible  by  the  divorced 
wives.  In  identical  situations  it  seems  inconceivable 
that  a  transaction  is  "personal"  from  the  standpoint 
of  an  ex-husband  and  not  ''personal"  from  the  ex- 
wife's  standpoint.  Legal  fees  paid  to  resist  alimony 
are  no  more  personal  to  an  ex-husband  than  are 
legal  fees  paid  by  an  ex-wife  to  obtain  alimony.  The 
legal  fees  and  costs  incurred  by  Petitioner  in  said 
litigation  should  therefore  be  allowed  Petitioner  as 
a  deductible  nonbusiness  expense.  The  Tax  Court 
erred  in  failing  to  so  hold. 

In  addition  The  Tax  Court  erred  in  its  Findings 
of  Fact  in  respect  to  the  amoimts  incurred  and  paid 
as  legal  expenses  in  connection  with  court-martial 
proceedings,  which  amounts  the  lower  Court  held 
were  deductible  as  business  expenses.  The  uncontra- 
dicted evidence  in  the  proceeding  establishes  that  in 
1943  in  addition  to  the  sum  of  $3,522.80  as  found  by 
The  Tax  Court,  the  Petitioner  paid  the  sum  of 
$5,000.00  to  Walter  McGovern  on  September  14, 1943, 
one-half  of  which  was  for  services  in  connection  with 
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the  court-martial  proceedings.  Petitioner  incurred 
and  paid  legal  expenses  in  the  siun  of  $6,022.80  in 
connection  with  said  proceedings.  The  Tax  Court 
erred  in  failing  to  so  find  and  in  failing  to  grant 
Petitioner's  Motion  to  Correct  Findings  of  Fact  in 
respect  to  said  item. 

II. 

Court  In  Which  Review  Is  Sought 

The  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  is  the  Court  in  which  review  of  said  de- 
cisions of  The  Tax  Court  of  the  United  States  is 
sought  pursuant  to  the  provisions  of  Section  1141 
of  the  Internal  Revenue  Code. 

III. 

Venue 

The  Findings  of  Fact  and  Opinion  of  The  Tax 
Court  were  entered  on  January  24,  1951.  Petitioner 
filed  his  income  tax  return  for  the  calendar  year 
1943  with  the  Collector  of  Internal  Revenue  for  the 
First  District  of  California,  and  for  the  calendar 
years  1944,  1945  and  1946  with  the  Collector  of  In- 
ternal revenue  for  the  Sixth  District  of  California, 
all  within  the  jurisdiction  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit.  The  Petitioner  is 
an  individual,  who  is  residing  at  1230  Benedict  Can- 
yon Drive,  Beverly  Hills,  California. 

The  parties  hereto  have  not  stipulated  that  said 
decisions  may  be  reviewed  by  any  Court  of  Appeals 
other  than  the  one  herein  designated. 

Wherefore,  Petitioner  prays  that  the  Findings  of 
Fact  and  Opinion  and  the  Decisions  of  The  Tax 
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Court  be  reviewed  by  the  United  States  Court  of 
Appeals  for  the  Mnth  Circuit ;  that  a  transcript  of 
the  record  be  prepared  in  accordance  with  the  law 
and  rules  of  said  Court  and  transmitted  to  the  Clerk 
of  said  Court  for  filing ;  and  that  appropriate  action 
be  taken  to  the  end  that  the  errors  complained  of 
may  be  reviewed  and  corrected  by  said  Court. 

Dated  July  20,  1951. 

/s/  A.  CALDER  MACKAY, 

/s/  ARTHUR  McGregor, 

/s/  HOWARD  W.  REYNOLDS, 
/s/  ADAM  Y.  BENNION, 
/s/  RICHARD  N.  MACKAY, 
Attorneys  for  Petitioner. 

Filed  T.C.U.S.  July  23,  1951. 


[Title  of  U.  S.  Court  of  Appeals  and  Causes.] 

NOTICE   OF   FILING   PETITION   FOR 
REVIEW 

To  Charles  Oliphant,  Chief  Counsel,  Bureau  of  In- 
ternal Revenue,  Washington,  D.  C. : 

You  are  hereby  notified  that  the  Petitioner  on 
the  ....  day  of  July,  1951,  filed  with  the  Clerk  of 
The  Tax  Court  of  the  United  States  at  Washington, 
D.  C,  a  Petition  for  Review  by  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  of  the  Find- 
ings of  Fact  and  Opinion  and  Decisions  of  The  Tax 
Court  of  the  United  States  heretofore  rendered  in 
the  above-entitled  causes.  A  copy  of  the  Petition  for 
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Review,  as  filed,  is  hereto  attached  and  served  upon 
you. 

Dated  July  20,  1951. 

/s/  A.  CALDER  MACKAY, 

/s/  ARTHUR  McGregor, 

/s/  HOWARD  W.  REYNOLDS, 
/s/  ADAM  Y.  BENNION, 
/s/  RICHARD  N.  MACKAY, 
Attorneys  for  Petitioner. 

Acknowledgment  of  Service  attached.  [33] 

Filed  T.C.U.S.  July  23,  1951. 


[Title  of  U.  S.  Court  of  Appeals  and  Causes.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  REVIEW 

To  the  Clerk  of  The  Tax  Court  of  the  United  States: 

Comes  Now  the  Petitioner  on  review  herein,  by 
his  attorneys,  A.  Calder  Mackay,  Arthur  McGregor, 
Howard  W.  Reynolds,  Adam  Y.  Bennion  and  Richard 
N.  Mackay,  and  hereby  designates  for  inclusion  in 
the  record  on  review  in  the  above-entitled  proceed- 
ings the  complete  record  of  all  of  the  proceedings 
and  evidence  taken  before  The  Tax  Court  of  the 
United  States  and  all  matters  required  by  Rule 
75(g)  of  the  Federal  Rules  of  Civil  Procedure,  in- 
cluding the  following : 

1.  Docket  entries  of  the  proceedings  before  The 
Tax  Court. 
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2.  Pleadings : 

(a)  Petitions  including  attached  copies  of  de- 
ficiency notices. 

(b)  Answers. 

3.  Stipulation  of  Facts  with  exhibits  attached. 

4.  Findings  of  Fact  and  Opinion  promulgated 
January  24,  1951.  [34] 

5.  Petitioner's  Motions  to  Correct  Findings  of 
Fact  and  to  Reconsider  the  Court's  Opinion  on  the 
Second  Issue. 

6.  Decisions  entered  April  26,  1951. 

7.  Official  report  of  hearing  before  The  Tax  Couii; 
on  July  13,  1950. 

8.  All  exhibits. 

9.  Petition  for  Review  and  Notice  of  Filing  Peti- 
tion for  Review. 

10.  This  Designation  of  Contents  of  Record  on 
Review. 

Wherefore,  it  is  requested  that  copies  of  the 
record,  as  above  designated,  be  prepared  and  trans- 
mitted to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  in  accordance  with  the  rules  of 
said  Court. 

Dated  July  20,  1951. 

/s/  A.  CALDER  MACKAY, 

/s/  ARTHUR  McGregor, 

/s/  HOWARD  W.  REYNOLDS, 
/s/  ADAM  Y.  BENNION, 
/s/  RICHARD  N.  MACKAY, 
Attorneys  for  Petitioner. 

Acknowledgment  of  Service  attached.  [34] 

Filed  T.C.U.S.  July  23,  1951. 
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The  Tax  Court  of  the  United  States 
Washington 

Docket  Nos.  20860  and  23168 

LINDSAY  C.  HOWARD, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

CERTIFICATE 

I,  Ralph  A.  Stames,  Chief  Deputy  Clerk  of  The 
Tax  Court  of  the  United  States  do  hereby  certify 
that  the  foregoing  documents,  1  to  34,  inclusive,  con- 
stitute and  are  all  of  the  original  papers  and  pro- 
ceedings, including  Exhibits  1-A  and  2-B  attached 
to  the  Stipulation  of  Facts,  and  Respondent's  Ex- 
hibits A,  B,  C  and  D  admitted  in  evidence,  on  file 
in  my  office  as  the  original  and  complete  record  in 
the  proceedings  before  The  Tax  Court  of  the  United 
States  in  the  above  entitled  proceedings  and  in  which 
the  petitioner  in  the  Tax  Court  proceedings  has  in- 
itiated an  appeal  as  above  numbered  and  entitled,  to- 
gether with  a  true  copy  of  the  docket  entries  in  said 
Tax  Court  proceedings,  as  the  same  appear  in  the 
official  docket  book  in  my  office. 

In  testimony  whereof,  I  hereunto  set  my  hand  and 
affix  the  seal  of  The  Tax  Court  of  the  United  States, 
at  Washington,  in  the  District  of  Columbia,  this  1st 
day  of  August,  1951. 

[Seal]  /s/  RALPH  A.  STARNES, 

Chief  Deputy  Clerk. 
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[Endorsed]:  No.  13045.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Lindsay  C.  Howard, 
Petitioner,  vs.  Commissioner  of  Internal  Revenue, 
Respondent.  Transcript  of  the  Record.  Petition  to 
Review  a  Decision  of  The  Tax  Court  of  the  United 
States. 

Filed:  August  6,  1951. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  the  United  States  Coui*t  of  Appeals 
for  the  Ninth  Circuit 


No.  13045 
LINDSAY  C.  HOWARD, 


Petitioner, 


vs. 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

STATEMENT   OF  POINTS   AND 
DESIGNATION 

Comes  Now  Lindsay  C.  Howard,  Petitioner  on 
Review  herein,  by  his  attorneys,  A.  Calder  Mackay, 
Arthur  McGregor,  Howard  W.  Reynolds,  Adam  Y. 
Bennion  and  Richard  N.  Mackay,  and  states  that 
the  points  on  which  he  intends  to  rely  in  this  case 
are  as  follows: 

1.    The  Tax  Court  erred  in  holding  and  deciding 
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that  expenses  for  legal  fees  and  costs  incurred  in 
defense  of  an  action  brought  by  Petitioner's  divorced 
wife  to  collect  alimony  were  personal  in  nature  and 
therefore  not  deductible  from  gross  income. 

2.  The  Tax  Court  erred  in  failing  and  refusing  to 
hold  and  decide  that  all  of  said  expenses  for  legal 
fees  and  costs  are  deductible  as  an  ordinary  and 
necessary  nonbusiness  expense  under  Section  23(a) 
(2)  of  the  Internal  Revenue  Code. 

3.  The  Tax  Court  erred  in  that  its  Findings  of 
Fact  and  Opinion  are  not  supported  by,  but  are  con- 
trary to,  the  evidence,  to  wit.  The  Tax  Court  fomid 
and  held  that  Petitioner  incurred  and  paid  legal  ex- 
penses in  the  amounts  of  $3,522.80  in  1943  and 
$2,550.00  in  1944  in  connection  with  Court-Martial 
proceedings;  whereas  the  uncontradicted  evidence 
establishes  that  in  addition  to  said  amounts  the  Peti- 
tioner paid  the  sirni  of  $5,000.00  to  Walter  McGovern 
on  September  14,  1943,  one-half  of  which  was  for 
services  in  connection  with  the  Court-Martial  pro- 
ceedings. The  Tax  Court  erred  further  in  failing  to 
grant  Petitioner's  Motion  to  Correct  Findings  of 
Fact  in  respect  of  said  item. 

4.  The  Tax  Court  erred  in  failing  and  refusing 
to  find  as  fact  that  Petitioner  incurred  and  paid  legal 
expenses  in  the  sum  of  $6,022.80  in  1943  in  connec- 
tion with  the  Court-Martial  proceedings. 

Petitioner  hereby  designates  the  entire  record  as 
certified  to  the  Clerk  of  the  above-entitled  Court, 
with  the  exclusion  of  the  original  exhibits  pursuant 
to  the  "Stipulation  and  Order  Re  Exhibits"  to  be 
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submitted  forthwith,  as  necessary  to  be  printed  for 
the  consideration  of  the  points  set  forth  above,  in- 
cluding this  Statement  of  Points  and  Designation 
and  said  ''Stipulation  and  Order  Re  Exhibits"  to  be 
submitted. 

Dated  August  9,  1951. 

/s/  A.  CALDER  MACKAY, 

/s/  ARTHUR  McGregor, 

/s/  HOWARD  W.  REYNOLDS, 
/s/  ADAM  Y.  BENNION, 
/s/  RICHARD  N.  MACKEY, 
Attorneys  for  Petitioner. 

[Endorsed] :  Filed  Aug.  11, 1951.  Paul  P.  O'Brien, 
Clerk. 
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STIPULATION   AND   ORDER   RE 
EXHIBITS 

It  is  hereby  agreed  and  stipulated  by  counsel  in 
the  above-entitled  cause  that  Respondent's  original 
Exhibits  A,  B,  C  and  D  may  be  excluded  from  the 
printed  record  but  may  be  referred  to  by  the  parties 
in  brief  and  argument  as  if  part  of  that  record. 

/s/  THERON  L.  CAUDLE, 

Assistant  Attorney  General, 
Counsel  for  Commissioner  of 
Internal  Revenue. 

/s/  ADAM  Y.  BENNION, 

Counsel  fof  Lindsay  C.  Howard. 

So  ordered: 

/s/  WILLIAM  DENMAN, 
/s/  CLIFTON  MATHEWS, 
/s/  HOMER  T.  BONE, 

Judges  U.  S.  Court  of  Appeals 
for  the  Ninth  Circuit. 

Dated  August  20, 1951. 

[Endorsed]  :  Filed  Aug.  21, 1951.  Paul  P.  O'Brien, 
Clerk. 
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No.  13045. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Lindsay  C.  Howard, 

Petitioner, 
vs. 

Commissioner  of  Internal  Revenue, 

Respondent. 


OPENING  BRIEF  FOR  PETITIONER. 


Opinion  Below. 

The  Findings  of  Fact  and  Opinion  of  the  Tax  Court 
[R.  71-82]  are  reported  at  16  T.  C.  157. 

Jurisdiction. 

Notices  of  deficiencies  were  mailed  by  the  Commissioner 
of  Internal  Revenue  to  Petitioner  on  August  6,  1948,  and 
March  31,  1949,  proposing  deficiencies  in  income  and  vic- 
tory tax  for  the  calendar  year  1943  in  the  sum  of  $6,- 
204.99  and  in  income  tax  for  the  calendar  years  1944, 
1945  and  1946  in  the  sums  of  $3,439.12,  $2,077.84  and 
$5,185.25,  respectively  [R.  11-20,  28-29].  Petitions  to 
the  Tax  Court  of  the  United  States  were  filed  by  Peti- 
tioner on  November  1,  1948,  and  May  18,  1949,  pursuant 
to  and  within  the  90-day  period  prescribed  by  Section 
272(a)  of  the  Internal  Revenue  Code  [R.  3,  5,  7-20, 
24-32].     Issue  was  joined  by  the  filing  of  the  Commis- 
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sioner's  answers  on  December  8,  1948,  and  July  5,  1949 
[R.  3,  5,  20-21,  31-32]. 

The  Tax  Court's  opinion  (16  T.  C.  157)  was  promul- 
gated January  24,  1951  [R.  71-82].  On  February  5, 
1951,  Petitioner  filed  a  motion  to  correct  findings  of  fact 
[R.  82-85]  and  a  motion  to  reconsider  the  Court's  opin- 
ion on  the  second  issue  [R.  85-88]  ;  both  of  said  motions 
were  denied  on  February  12,  1951  [R.  4].  And  on  April 
26,  1951,  a  decision  was  entered  in  both  proceedings  [R. 
97-98].  Petition  for  Review  of  said  decisions  was  filed 
by  the  Petitioner  on  July  23,  1951  [R.  99-104],  pursuant 
to  Section  1141  of  the  Internal  Revenue  Code  and  within 
the  three  months'  period  specified  in  Section  1142  of  the 
Internal  Revenue  Code.  Petitioner  filed  his  income  tax 
return  for  the  calendar  year  1943  with  the  Collector  of 
Internal  Revenue  for  the  First  District  of  California  and 
for  the  calendar  years  1944,  1945  and  1946  with  the  Col- 
lector of  Internal  Revenue  for  the  Sixth  District  of  Cali- 
fornia, all  within  the  jurisdiction  of  this  Honorable  Court 
[R.  7,  20,  24,  31,  72,  103]. 

Questions  Presented  and  Statutes  Involved. 
1.  The  principal  issue  is  whether  the  Tax  Court  erred 
in  determining  that  expenses  for  legal  fees  and  costs  in- 
curred in  defense  of  an  action  brought  by  Petitioner's 
divorced  wife  to  collect  alimony  are  not  deductible  from 
Petitioner's  gross  income.  The  Tax  Court  held  the  ex- 
penses to  be  personal  in  nature  and  hence  nondeductible 
under  Section  24(a)(1)  of  the  Internal  Revenue  Code, 
which  reads  as  follows : 

"Sec.  24.     Items  Not  Deductible. 

(a)   General   Rule. — In  computing  net   income  no 
deduction  shall  in  any  case  be  allowed  in  respect  of — 
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(1)  Personal,  living,  or  family  expenses,  except 
extraordinary  medical  expenses  deductible  under  sec- 
tion 23  (x);" 

The  Petitioner  maintains,  however,  that  said  expenses 
were  not  personal  in  nature  (as  indeed  the  Tax  Court  it- 
self has  held  in  identical  cases  where  divorced  wives  were 
the  taxpayers  seeking  similar  deductions) ;  and  that  the 
expenses  were  allowable  deductions  under  Section  23(a)  (2) 
of  the  Internal  Revenue  Code,  which  reads  as  follows: 

"Sec.  23,     Deductions  From  Gross  Income. 

In  computing  net  income  there  shall  be  allowed  as 
deductions : 

(a)   Expenses — 

(2)  Non-trade  or  non-business  expenses. — In  the 
case  of  an  individual,  all  the  ordinary  and  necessary 
expenses  paid  or  incurred  during  the  taxable  year 
for  the  production  or  collection  of  income,  or  for 
the  management,  conservation,  or  maintenance  of 
property  held  for  the  production  of  income." 

2.  The  second  issue,  which  becomes  academic  if  Pe- 
titioner prevails  on  the  principal  issue,  is  whether  the 
Tax  Court  erred  in  failing  to  find,  upon  the  basis  of  un- 
contradicted testimony,  that  of  a  legal  fee  paid  by  Peti- 
tioner to  Walter  McGovern  on  September  14,  1943,  in 
the  sum  of  $5,000.00,  one-half  was  paid  for  legal  services 
in  successfully  defending  Petitioner  in  a  Court-Martial 
proceeding  (the  Tax  Court  having  held  that  fees  paid  in 
defense  of  such  proceedings  were  deductible  from  gross 
income).  Disregarding  such  uncontradicted  evidence,  the 
Tax  Court  erroneously  held  that  the  full  $5,000.00  was 
paid  for  services  rendered  in  the  alimony  litigation. 
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Statement  of  the  Case. 

On  August  23,  1938,  Petitioner  and  his  wife,  Anita 
Z.  Howard,  executed  a  property  settlement  agreement 
providing,  in  part,  that  the  Petitioner  would  pay  to  Anita 
Z.  Howard  during  her  nature  life,  or  until  she  remarried, 
a  monthly  sum  of  $1,250.00,  commencing  August  1,  1938 
[R.  36,  72].  On  November  5,  1938,  Anita  Z.  Howard 
was  granted  a  final  divorce  by  a  decree  of  the  Second 
Judicial  District  Court  of  the  State  of  Nevada  in  and 
for  the  County  of  Washoe,  which  decree  approved,  ratified 
and  adopted  in  its  entirety  the  property  settlement  agree- 
ment of  the  parties  and  expressly  ordered  and  adjudged 
that  the  covenants  therein  contained  should  be  performed 
[R.  36,  72]. 

Petitioner  made  the  payments  to  Anita  Z.  Howard  of 
$1,250.00  per  month,  as  specified  in  the  property  settle- 
ment agreement,  from  August,  1938,  through  the  calen- 
dar year  1941,  and  then  discontinued  such  payments 
[R.  36,  73]. 

Thereupon,  Anita  Z.  Howard  commenced  an  action 
against  Petitioner  in  the  Superior  Court  of  the  State  of 
California  in  and  for  the  City  and  County  of  San  Fran- 
cisco, to  recover  the  monthly  payments  alleged  to  be  due 
her  under  the  property  settlement  agreement,  and  praying 
that  the  Nevada  decree  be  established  as  a  foreign  judg- 
ment and  enforced  by  order  of  the  California  Court  [R. 
36,  73]. 
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Petitioner  filed  an  "Answer  and  Cross-Complaint"  in 
the  action,  denying  liability  upon  two  grounds : 

(a)  That  Anita  Z.  Howard  had  remarried  under  com- 
mon law  and  hence  his  obligation  to  make  monthly  pay- 
ments had  terminated  under  the  terms  of  the  property 
settlement  agreement;  and 

(b)  That  the  property  settlement  agreement  was  null 
and  void,  having  been  procured  by  the  fraud  and  deceit 
of  Anita  Z.  Howard,  in  that  during  their  married  life, 
and  prior  to  the  execution  of  the  agreement,  she  had 
represented  to  Petitioner  that  she  had  been  a  faithful 
wife,  whereas  in  truth  and  fact  for  four  years  prior  to  the 
execution  of  the  agreement  she  had  been  an  unfaithful 
wife  to  Petitioner,  unbeknownst  to  him  [R.  36,  73]. 

The  cross-complaint  prayed  for  the  cancellation  and  an- 
nulment of  the  property  settlement  agreement  and  that 
portion  of  the  decree  of  the  Nevada  Court  which  pur- 
ported to  approve  and  adopt  the  same  [R.  37,  74]. 

Anita  Z.  Howard  filed  a  demurrer  to  the  Answer  and 
Cross-Complaint,  which  was  sustained  by  the  Superior 
Court.  The  decision  was  reversed  by  the  District  Court 
of  Appeal,  First  District,  Division  2,  California,  on  April 
24,  1945,  in  Howard  v.  Howard,  157  P.  2d  874,  but  was 
affirmed  by  the  Supreme  Court  of  California  on  Novem- 
ber 27,  1945,  in  Howard  v.  Howard,  163  P.  2d  439  [R. 
36,  74]. 

Petitioner  was  commissioned  a  Captain  in  the  United 
States  Army  Reserve  on  or  about  April  27,  1942,     On  or 


about  November  20,  1943,  a  General  Court-Martial  was 
appointed  to  try  Petitioner  on  the  charge  of  Conduct 
Unbecoming  an  Officer  and  a  Gentleman.  Said  General 
Court-Martial  tried  the  case  and  on  December  14,  1943, 
Petitioner  was  found  not  guilty  and  was  acquitted  of  the 
charge  [R.  38,  74]. 

As  attorneys'  fees,  expenses  and  court  costs  in  said 
Court-Martial  proceedings  and  in  said  litigation  in  the 
Superior  Court,  District  Court  of  Appeal  and  Supreme 
Court  of  California,  Petitioner  paid  the  following  amounts 
[R.  39,  75-76] : 

1943 


Date  of 

Check 

Check 

To  Whom  Issued 

No. 
7737 

Amount 

2-23-43 

Hart  &  Hart 

$       52.00 

3-16-43 

Walter  McGovern 

7761 

197.00 

5-5-43 

WilHams  &  Williams 

7790 

25.00 

5-17-43 

Hart  &  Hart   (Shorthand,  etc.,  in 
re  deposition) 

7804 

13.09 

6-17-43 

Walter  McGovem 

7830 

63.75 

8-5-43 

Baker,  Selby  &  Ravenel 

(Attorneys  in  Washington) 

7855 

522.80* 

9-14-43 

Walter  McGovern 

7890 

5,000.00 

12-7-43 

Walter  McGovern  (Services  of 
Edward  Bergner) 

7984 

79.50 

12-13-43 

Walter  McGovern  (  Disbursements- 
Howard  V.  Howard) 

7991 

489.34 

12-16-43 

Walter  McGovern   (Expense  of 
Howard  v.  Howard) 

7995 

525.43 

12-23-43 

Walter  McGovern 

8004 

50.00 

12-29-43 

Walter  McGovern 

8013 

3,000.00* 

$10,017.91 
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1944 

Date  of 
Check 

To  Whom  Issued 

Check 
No. 

Amount 

1-4-44 

Walter  McGovern 

8017 

$     253,73 

2-1-44 

Walter  McGovern 

8036 

195.75 

3-27-44 

Crocker  1st  National  Bank 
(In  re  Howard  v.  Howard) 

8069 

150.00 

3-31-44 

Gus  Ringole 

8074 

2,550.00* 

4-3-44 

Otton  J.  Bauer   [Howard  v. 

How- 

ard — Transcript  on  Appeal] 
4-3-44        Walter  McGovern  (Telephone- 


8078 


265.00 


Howard  v.  Howard)                       8077 

31.26 

5-3-44 

Notary  Fee                                       Petty  Cash 

.50 

5-4-44 

Fee  to  file  revocation  of 
Power     of     Attorney 
No.  8092                       $10.00 

Refund                                    7.00 

3.00 

6-12-44 

Notary  fees                                          8110 

2.00 

$  3,451.24 

1946 


To  Whom  Issued 


Walter  McGovern 

Printing  petition  for  rehearing 

Costs  in  trial  court 

Costs  on  appeal 

Release  of  attachment 

Recording  satisfaction  of  judgment 


Amount 

$  5,000.00 

92.21 

196.80 

100.00 

2.00 

2.00 


$  5,393.01 
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The  Tax  Court  held  that  the  expenses  for  legal  fees 
and  costs  incurred  in  defense  of  the  action  brought  by  Pe- 
titioner's divorced  wife  to  collect  alimony  are  not  deducti- 
ble from  Petitioner's  gross  income  as  a  non-business  ex- 
pense on  the  ground  they  are  personal  in  nature.  In 
addition  the  Tax  Court  held  that  the  expenses  for  legal 
fees  and  costs  incurred  by  the  Petitioner  in  defense  of 
the  Court-Martial  proceedings  are  deductible  as  a  business 
expense  and  found  as  fact  that  such  expenses  were  in- 
curred in  the  amount  of  $3,522.80  in  1943  and  $2,550.00 
in  1944,  being  the  three  items  asterisked  above.  But,  as 
heretofore  stated,  the  Court  refused  to  allocate  one-half 
of  the  $5,000.00  fee  paid  on  September  14,  1943,  to  the 
Court-Martial  proceedings. 

Points  Relied  On. 

1.  The  Tax  Court's  conclusion  in  the  instant  case  that 
the  expenses  for  legal  fees  and  costs  incurred  in  the  de- 
fense of  an  action  brought  by  Petitioner's  divorced  wife 
to  collect  alimony  are  personal  in  nature  is  erroneous  in 
view  of  its  decision  in  two  other  cases,  wherein  the  Tax 
Court  denied  similar  expenses  incurred  by  a  divorced  wife 
to  obtain  an  increase  in  alimony  were  personal  in  nature. 

2.  The  evidence  is  uncontradicted  that  Petitioner  paid 
the  sum  of  $5,000.00  to  Walter  McGovern,  his  attorney, 
on  September  14,  1943,  one-half  of  which  was  for  services 
in  connection  with  the  Court-Martial  proceedings. 

3.  A  finding  of  fact  shall  be  set  aside  where,  after  due 
regard  is  given  to  the  opportunity  of  the  Trial  Court  to 
judge  the  credibility  of  the  witness,  the  finding  is  clearly 
erroneous. 
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ARGUMENT. 

I. 

Legal  Fees  and  Expenses  Incurred  by  a  Divorced  Hus- 
band in  Resisting  His  ex- Wife's  Suit  for  Alimony 
Are  Deductible  as  Ordinary  and  Necessary  Ex- 
penses Incurred  in  the  Production  or  Collection  of 
Income  or  in  the  Management,  Conservation  and 
Maintenance  of  Property  Held  for  the  Production 
of  Income.  Said  Fees  and  Expenses  Are  Not  Per- 
sonal Expenses. 

In  I.  T.  3856,  1947-1  C.  B.  23,  the  Bureau  of  Internal 
Revenue  considered  the  question  whether  counsel  fees  (1) 
paid  by  a  wife  in  attempting  to  obtain  an  increase  in  ali- 
mony and  (2)  paid  by  a  husband  in  resisting  such  an 
increase  would  be  deductible  for  tax  purposes.  Without 
distinguishing  between  husband  and  wife,  and  solely  in 
reliance  upon  early  Board  of  Tax  Appeals'  cases,  the  Bu- 
reau ruled  that  such  fees  were  not  deductible  by  either 
spouse  for  the  reason  that  such  fees  of  both  parties  were 
personal  expenses,  since  they  arose  out  of  the  marital  re- 
lationship. 

I.  T.  3856,  however,  has  now  been  reversed  by  the  Tax 
Court  insofar  as  it  had  to  do  with  legal  fees  paid  by  a 
wife  to  secure  alimony  or  obtain  an  increase  in  alimony. 

In  Elsie  B.  Gale,  13  T.  C.  661  (aff'd  1951  P-H  para. 
72,532  (C.  C.  A.  2,  July  24,  1951) ),  where  the  divorce  had 
been  obtained  in  1940.  the  ex-wife  during  1944  paid  at- 
torneys' fees  of  $4,000.00  for  services  rendered  in  1943 
and  1944  in  obtaining  an  increase  in  alimony.  The  ex- 
wife  argued  that  the  expense  was  incurred  for  the  col- 
lection of  income,  but  the  Commissioner  sought  to  deny 
the  deduction  upon  the  ground  that  the  expense  was  per- 
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sonal,  as  shown  by  the  following  statement  of  the  Court 
on  page  661 \ 

"*  *  *  On  the  other  hand,  the  respondent  argues 
that  such  expense  arose  out  of  the  marital  relation- 
ship existing  between  the  petitioner  and  her  husband 
and,  therefore,  constituted  purely  personal  and  fam- 
ily expenses,  the  deduction  of  which  is  expressly  pro- 
hibited by  section  24(a)(1)  of  the  code." 

The  Court,  in  a  reviewed  opinion  without  dissent  on 
this  point,  held  that  the  fees  were  deductible,  rejecting  the 
Commissioner's  argument  that  the  expenses  were  personal 
with  the  following  statements: 

"Under  the  facts  of  the  instant  case,  it  is  un- 
necessary to  discuss  at  length  respondent's  argument 
that  the  lawyers'  fees  in  question  were  personal  and 
family  expenses  within  the  meaning  of  section 
24(a)(1).  The  cases  relied  on  by  the  Commissioner 
on  brief  and  in  I.  T.  3856,  1947-1  C.  B.  23,  are  dis- 
tinguishable either  on  the  facts  presented  or  by  the 
circumstance  that  neither  section  23(a)(2)  nor  sec- 
tion 22 (k)  was  part  of  the  revenue  laws  when  the 
cases  were  decided.  Cf.  David  G.  Joyce,  3  B.  T.  A. 
393;  Henry  Sanderson,  23  B.  T.  A.  304;  affd.,  63 
Fed.  (2d)  268;  Fred  S.  Markham,  39  B.  T.  A.  465; 
Ralph  D.  Hubhart,  4  T.  C.  121;  Mildred  A.  O'Con- 
nor, 6  T.  C.  323.  Moreover,  the  evidence  shows  that 
the  legal  expense  incurred  by  the  petitioner  herein 
was  solely  for  the  purpose  of  producing  or  collecting 
increased  alimony  for  past  and  future  years  and  was 
in  no  respect  paid  in  connection  with  the  personal 
marital  difficulties  of  petitioner  and  her  husband, 
which  had  been  settled  by  separation  and  divorce 
over  three  years  before  the  suit  in  question  was  com- 
menced by  the  petitioner.  *  *  *"  (  Emphasis  added.) 
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Similarly,  in  the  present  case,  any  personal  marital  dif- 
ficulties of  petitioner  and  his  ex-wife  had  been  settled  by 
divorce  on  November  5,  1938  [R.  36],  more  than  three 
years  before  the  start  of  the  controversy  giving  rise  to 
the  expenses  in  question  here.  We  desire  to  emphasize 
that  here,  as  in  the  Gale  case,  the  later  litigation  over 
alimony  had  nothing  v^hatever  to  do  with  the  divorce. 
As  the  Supreme  Court  of  California  stated  in  Howard 
V.  Howard,  163  P.  2d  439,  440— 

"*  *  *  Defendant  filed  an  answer  and  cross-com- 
plaint attacking  the  money  provisions,  but  not  the 
divorce  provisions,  of  the  Nevada  decree  *  *  *" 

and — 

"Defendant  concedes  that  the  divorce  provisions 
of  the  Nevada  decree  are  not  open  to  attack  *  *  *." 

Hence,  here  as  in  the  Gale  case,  the  litigation  was  con- 
cerned only  with  the  ex-wife's  attempt  to  collect  alimony 
and  the  husband's  efforts  to  resist  the  collection. 

On  the  same  day  the  Gale  case  was  promulgated  the 
Tax  Court,  in  a  unanimous  reviewed  opinion,  also  decided 
the  case  of  Barbara  B.  LeMond,  13  T.  C.  670.  The  wife 
in  that  case  paid  counsel  fees  of  $7,500.00  and  $3,000.00 
during  the  years  1943  and  1944,  respectively,  for  services 
in  negotiating  a  financial  settlement  and  separation  agree- 
ment. These  fees  were  not  for  services  in  obtaining  a 
divorce,  which  was  obtained  in  1943.  The  Court  held 
that  80  per  cent  of  the  fees  were  deductible,  since  that 
was  the  percentage  of  the  total  alimony  to  be  received 
under  the  agreement  that  would  be  taxable  to  the  wife. 
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And  in  concluding  its  opinion  the  Court  made  this  perti- 
nent observation  at  page  674: 

"*  *  *  the  attorneys  to  whom  the  fees  in  question 
were  paid  were  solely  concerned  with  the  financial 
aspects  of  the  separation,  rather  than  with  the  set- 
tlement of  the  personal  or  marital  difficulties  of  the 
petitioner  and  her  husband.  Therefore,  it  is  our  opin- 
ion that  no  part  of  the  legal  expenses  herein  consti- 
tuted personal  family  expenses  and  that  no  allocation 
of  the  legal  fees  in  that  respect  is  necessary." 

In  view  of  these  authorities  it  is  incomprehensible  to 
counsel  for  the  Petitioner  how  the  Tax  Court  can  hold 
that  expenses  incurred  by  a  divorced  wife,  in  the  t}'pe  of 
controversy  here  involved,  are  not  personal  and  yet  hold 
that  expenses  of  the  same  character  are  "personal  ex- 
penses" if  incurred  by  a  divorced  husband,  particularly 
where  both  parties  incur  the  expenses  in  the  same  identical 
controversy.  Since  deductions  of  the  fees  and  expenses 
should  not  be  disallowed  as  personal  expenses  under  Sec- 
tion 24(a)(1)  of  the  Internal  Revenue  Code,  which  is 
the  only  ground  for  disallowance  advanced  by  the  Tax 
Court,  the  only  remaining  question  is  whether  the  deduc- 
tions are  authorized  in  the  case  of  the  husband  by  Section 
23(a)(2)  of  the  Code. 

Although  there  is  no  suggestion  that  Respondent  con- 
tends that  the  expenses  incurred  by  Petitioner  for  fees  and 
costs  are  other  than  "ordinary  and  necessary,"  such  ex- 
penses have  long  been  established  as  being  both  "ordinary" 
and  "necessary"  within  the  meaning  of  those  terms  as 
used  in  Section  23(a)(1)  of  the  Code.  {KoniJiauser  v. 
United  States,  276  U.  S.  145 ;  Welch  v.  Helvering,  290 
U.   S.    145.)     The  Supreme  Court   stated  in   the   Welch 
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case  that  though  a  lawsuit  may  happen  only  once  in  a 
lifetime,  nonetheless,  "the  expense  is  an  ordinary  one,  be- 
cause we  know  from  experience  that  payments  for  such 
purposes,  whether  the  amount  is  large  or  small,  are  the 
common  and  accepted  means  of  defense  against  attack." 

Traditionally,  alimony  was  deemed  to  be  an  allowance 
for  the  nourishment  of  a  wife  out  of  the  income  of  the 
husband.  This  concept  has  been  adopted  in  the  Internal 
Revenue  Code  by  the  enactment  of  the  alimony  amend- 
ments in  the  Revenue  Act  of  1942.  Pursuant  to  said 
Act,  Section  22 (k)  of  the  Code  has  provided  in  effect  that 
monthly  payments  of  alimony  under  a  decree  of  divorce 
to  a  divorced  wife  "shall  be  includible  in  the  gross  income 
of  such  wife";  and,  correspondingly.  Section  23(u)  of  the 
Code  has  authorized  a  deduction  from  the  gross  income 
of  the  husband  of  amounts  thus  "includible  under  Section 
22 (k)  in  the  gross  income  of  his  wife  *  *  *."  In  recom- 
mending such  amendments,  the  Senate  Finance  Committee 
stated  in  its  report  (Senate  Report  No.  1631,  77th  Cong., 
2nd  Session,  1942-2  C.  B.  568) : 

"These  amendments  are  intended  to  treat  such  pay- 
ments as  income  to  the  spouse  actually  receiving  or 
actually  entitled  to  receive  them  and  to  relieve  the 
other  spouse  from  the  tax  burden  upon  whatever 
part  of  the  amount  of  such  payments  is  under  the 
present  law  includible  in  his  gross  income.  *  *  *" 

The  property  settlement  agreement  in  the  instant  case 
shows  that  the  parties  contemplated  the  payment  of  ali- 
mony from  Petitioner's  income  and  had  reference  to  the 
prospective  amount  of   such   income   in   determining   the 
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monthly  sum  agreed  upon.     Thus,  the  parties  agreed  [R. 

42-43] : 

"That  the  first  party  and  her  counsel  are  fully  ad- 
vised that  the  income  of  the  second  party  is  derived 
in  large  measure  from  the  automobile  industry,  that 
they  have  had  access  to  his  accounts  and  records  and 
are  informed  as  to  the  past  and  present  income  and 
that  the  provisions  hereinafter  made  for  the  support 
and  maintenance  of  the  first  party  and  their  children 
are  made  advisedly  and  with  full  knowledge  that  the 
income  of  said  second  party  is  subject  to  extreme 
fluctuation." 

In  other  words,  the  parties  contemplated  that  Petitioner 
would  realize  income  and  would  pay  $1,250.00  of  it 
monthly  to  his  ex-wife;  and  in  resisting  continued  pay- 
ments after  1941  Petitioner  was  attempting  to  retain  his 
entire  income.  This  is  precisely  the  contemplation  now 
held  in  the  Code  regarding  alimony  payments:  if  they 
are  paid  they  are  included  in  the  wife's  gross  income  and 
are  deductible  from  the  husband's  gross  income,  whereas 
if  he  does  not  pay  them  there,  of  course,  is  nothing  to 
include  in  the  wife's  gross  income  and  the  husband's  gross 
income  is  not  diminished. 

The  significance  of  the  above  facts  lies  in  the  principle 
established  by  the  Tax  Court  that  expenses  incurred  in 
an  effort  to  retain  taxable  income  are  as  much  deductible 
as  are  those  incurred  in  producing  the  income  in  the 
first  instance.  In  William  A.  Falls,  7  T.  C.  66,  attorneys' 
fees  for  defending  the  right  to  retain  income  received 
from  the  use  of  patents  were  held  deductible  on  the  ground 
that  such  expenditures  were  for  the  "production  or  col- 
lection of  income."     The  Court  stated  at  page  71 : 

"The  royalties  were  collected  as  income  and  pre- 
sumably were  reported  as  income  by  petitioner  and 
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his  associates  in  the  years  in  which  received.  As 
stated  in  Estate  of  Frederick  Cecil  Bartholomew,  4 
T.  C.  349,  359  (appeal  dismissed,  151  Fed.  (2d) 
534): 

'*  *  *  It  seems  reasonable  to  hold  that  any  litiga- 
tion which  sought  to  increase  the  production  of  in- 
come, or  to  protect  the  right  to  income  produced,  be- 
ing produced,  or  to  be  produced,  or  to  prevent  others 
from  acquiring  a  right,  title,  or  interest,  therein 
would  be  proximately  related  to  "the  production  or 
collection  of  income"  specified  in  section  121.  *  *  *'  " 

The  Petitioner  maintains  that,  as  applied  to  the  present 
case,  the  controversy  in  essence  was  who  was  entitled  to  a 
certain  portion  of  his  taxable  income;  and  inasmuch  as 
the  wife's  attorneys'  fees  would  be  deductible  in  attempt- 
ing to  collect  such  taxable  income,  the  husband's  attor- 
neys' fees  in  attempting  to  retain  such  taxable  income  are 
also  deductible. 

It  is  also  significant  that  at  the  time  Anita  Z.  Howard 
commenced  her  action  against  the  Petitioner  she  obtained 
writs  of  attachment  or  garnishment  with  respect  to  the 
Petitioner's  business  and  the  house  which  he  had  held  for 
rental  or  sale  ever  since  the  divorce  [R.  60].  In  resisting 
such  demands  Petitioner  contends  that  he  was  attempting 
to  maintain  and  conserve  the  income-producing  property 
that  was  thus  attached  or  garnished. 

In  view  of  the  foregoing  we  respectfully  submit  that  the 
fees  and  expenses  incurred  by  Petitioner  in  defense  of  the 
alimony  action  are  deductible  as  non-trade  or  non-busi- 
ness expenses  within  the  meaning  of  Sections  23(a)(2) 
of  the  Internal  Revenue  Code. 
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11. 
The  Tax  Court  Erred  in  Its  Findings  of  Fact  in  Re- 
spect to  the  Amounts  Incurred  and  Paid  as  Legal 
Expenses  in  Connection  With  the  Court-Martial 
Proceedings,  Which  Amounts  the  Lower  Court 
Held  Were  Deductible  as  Business  Expenses. 

The  Tax  Court  found,  among  other  things, 

"that  petitioner  incurred  and  paid  legal  expenses  in 
the  amount  of  $3,522.80  in  1943  and  $2,550.00  in 
1944  in  connection  with  the  Court  Martial  proceed- 
ings   *    *    *." 

The  evidence  in  this  proceeding  is  uncontradicted  that 
in  addition  to  said  amounts  the  Petitioner  paid  the  sum 
of  $5,000.00  to  Walter  McGovern  on  September  14,  1943, 
one-half  of  which  was  for  services  in  connection  with 
the  Court-Martial  proceedings.  This  Honorable  Court's 
attention  is  respectfully  directed  to  the  following  testimony 
of  the  Petitioner  on  direct  and  cross-examination  [R.  58- 
59;  64-65]: 

"Q.  I  call  your  attention  to  the  next  one,  which  is 
a  payment  dated  September  14,  1943,  a  $5,000  by 
check  7890  issued  to  Walter  McGovern;  and  I  will 
ask  you  if  Walter  McGovern  was  your  attorney?  A. 
He  was. 

Q.  Did  he  represent  you  both  in  the  civil  suits 
as  well  as  in  the  court-martial?     A.     That's  correct. 

Q.  Do  you  have  any  recollection  as  to  what  that 
was  paid  for,  that  $5,000?  A.  The  $5,000  was  for 
expense  on  the  court-martial  and  the  civil  case,  and 
also  as  a  retainer  in  both  cases. 

Q.  Can  you  make  any  allocation  or  any  recollec- 
tion of  what  portion  of  that  was  for  court-martial  and 
what  portion  for  the  other?  A.  Well,  my  judgment 
would  be  that  it  was  about  half  and  half. 

Q.  I  see.  He  was  handling  both  cases  at  the  same 
time?     A.     That's  right."     [R.  58-59.] 
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"Q.  Then  in  September  you  testified — September 
14,  1943— you  paid  $5,000  to  Walter  McGovern. 
Was  your  testimony  that  that  was  partly  for  the 
court-martial  and  partly  for  the  civil  suit  ?  A.  That's 
correct. 

Q.  How  do  you  know?  A.  Mr.  McGovern  told 
me  that. 

Q.  Did  he  render  you  any  statement  for  that 
$5,000?  [15]     A.     He  did. 

Q.  Did  he  segregate  it  as  between  the  court-mar- 
tial proceedings  and  the  civil  proceedings?  A.  No, 
he  didn't. 

*J*  *J^  *J«  5|Q  Jj*  5|C  3|C  2|C. 

Q.  (By  Mr.  Melville)  :  The  court-martial  pro- 
ceedings wasn't  entitled  Howard  versus  Howard? 
[16]  A.  They  were  as  far  as  Mr.  McGovern  was 
concerned.  All  his  bills  were  made  out  the  same  way." 
[R.  64-65.] 

Thus,  we  have  uncontradicted  testimony  that  of  the 
$5,000.00  paid  to  Walter  McGovern  on  September  14, 
1943,  one-half  (or  $2,500.00)  was  charged  by  the  attor- 
ney and  paid  by  Petitioner  for  services  rendered  in  con- 
nection with  the  Court-Martial  proceedings.  This  fact 
is  not  contradicted  at  all  by  the  circumstance  that  the 
entry  book  of  account  reflects  payment  of  $5,000.00  to 
Walter  McGovern  for  legal  services  in  Howard  v.  How- 
ard. The  testimony  of  Petitioner  shows  that  said  attor- 
ney included  his  services  in  connection  with  the  Court- 
Martial  proceedings  with  those  he  entitled  "Hozvard  v. 
Howard,"  because,  as  the  Tax  Court  found  [R.  74],  the 
Court-Martial  proceedings  were  instigated  at  the  behest 
of  the  divorced  wife  and  hence,  in  a  broad  sense,  grew 
out  of  and  were  part  of  "Howard  v.  Howard."  We 
respectfully  submit  that  the  Tax  Court  was  bound  by 
Petitioner's  uncontradicted  testimony. 
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III. 
A  Finding  of  Fact  Shall  Be  Set  Aside  Where,  After 
Due  Regard  Is  Given  to  the  Opportunity  of  the 
Trial  Court  to  Judge  the  Credibility  of  the  Wit- 
ness, the  Finding  Is  Clearly  Erroneous.  Said 
Finding  That  All  of  the  $5,000.00  Paid  by  Peti- 
tioner to  Walter  McGovern  Is  Solely  in  Connec- 
tion With  the  Civil  Litigation,  Is  Clearly  Er- 
roneous. 

The  effect  of  Section  1141(a)  of  the  Internal  Revenue 
Code  providing  that  jurisdiction  of  the  Court  of  Appeals 
to  review  decisions  of  the  Tax  Court  shall  be  in  the  same 
manner  and  to  the  same  extent  as  decisions  of  the  dis- 
trict courts  in  civil  actions  tried  without  a  jury,  is  to 
read  into  said  Section  the  Federal  rule  that  findings  of 
fact  shall  not  be  set  aside  unless  clearly  erroneous,  and 
that  due  regard  shall  be  given  to  the  opportunity  of  the 
Trial  Court  to  judge  the  credibility  of  the  witnesses. 
(Grace  Bros.  v.  Commissioner  (C.  C.  A.  9,  1949),  173 
F.  2d  170.) 

The  Supreme  Court  has  said  that.  ''A  finding  is  'clearly 
erroneous'  when  although  there  is  evidence  to  support  it, 
the  reviewing  court  on  the  entire  evidence  is  left  with 
the  definite  and  firm  conviction  that  a  mistake  has  been 
committed."  (United  States  v.  U.  S.  Gypsum  Co.,  333 
U.  S.  364.  395,  68  S.  Ct.  525,  542,  92  L.  Ed.  746.)  The 
rule  has  long  been  established  that  uncontradicated  testi- 
mony must  be  followed.  (Chesapeake  &  Ohio  Railway 
Company  v.  Martin,  283  U.  S.  209,  216,  217,  51  S.  Ct. 
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453,  75  L.  Ed.  983;  San  Francisco  Association  for  Blind 
V.  Industrial  Aid  for  the  Blind,  152  F.  2d  532,  536.) 

It  is  respectfully  submitted  that  Petitioner's  testimony, 
that  one-half  of  the  sum  of  $5,000.00  paid  to  Walter  Mc- 
Govern  was  incurred  in  connection  with  the  Court-Martial 
proceedings,  is  uncontradicted,  and  that  the  Tax  Court's 
finding  or  determination  that  all,  or  any  amount  in  ex- 
cess of  one-half,  of  said  sum  was  incurred  in  connection 
with  the  civil  litigation  is  not  supported  by  substantial 
evidence,  or  any  evidence  at  all,  and  is  clearly  erroneous. 

Conclusion. 

There  is  no  substantial  evidence  or  evidence  legally 
sufficient  to  sustain  the  finding  of  the  Tax  Court  that 
Petitioner  paid  all,  or  any  amount  in  excess  of  one-half, 
of  the  sum  of  $5,000.00  to  Walter  McGovern  in  connec- 
tion with  the  civil  litigation.     The  finding  is  arbitrary. 

In  arriving  at  the  finding  the  Tax  Court  ignored  the 
unimpeached  and  uncontradicted  testimony  of  the  Peti- 
tioner, which,  if  considered  at  all,  would  preclude  such  a 
finding.  Evidence  which  is  material,  relevant,  probablC; 
consistent,  uncontradicted  and  not  discredited  cannot  be 
disregarded  or  ignored  by  the  Trial  Court.  In  addition, 
the  Tax  Court's  decision  that  the  expenses  incurred  by 
Petitioner  in  connection  with  the  civil  litigation  are  not 
deductible  on  the  ground  that  they  are  personal  in  nature 
is  erroneous  as  a  matter  of  law  and  must  be  reversed. 
The  decision  is  arbitrary  in  view  of  the  Court's  earlier 
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decisions  that  legal  fees  paid  by  an  ex-wife  to  obtain  ali- 
mony are  not  personal  in  nature  and  are  deductible  as  a 
non-business  expense. 

Dated  October  31,  1951. 

Respectfully  submitted, 

A.  Calder  Mackay, 
Arthur  McGregor, 
Howard  W.  Reynolds, 
Adam  Y.  Bennion, 
Richard  N.  Mackay, 

Counsel  for  Petitioner. 
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Maryland  Casualty  Company 

In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Civil  5776 


EGBERT  CARL  GETLIN,  Administrator  of  the 
Estate  of  CORINNE  CONSTANT  GETLIN, 
Deceased, 

Plaintiff, 

vs. 

MARYLAND  CASUALTY  COMPANY,  a  Corpo- 
ration, 

Defendant. 

COMPLAINT 

For  cause  of  action  against  defendant,  plaintiff 
alleges : 

I. 

That  during  all  the  tunes  herein  mentioned  de- 
fendant was  and  now  is  a  corporation,  organized 
under  the  laws  of  the  State  of  Maryland,  and  en- 
gaged, among  other  things,  in  the  business  of  issu- 
ing policies  of  automobile  indemnity  insurance  in 
favor  of  the  owners  of  automobiles  in  the  State  of 
Oregon  and  other  localities. 

11. 

That  at  all  times  herein  mentioned,  and  on  or 
about  the  31st  day  of  August,  1947,  one  Harold 
M.  Kalahar  was  the  owner  of  a  certain  1946  model 
Chevrolet  station  wagon ;  that  prior  to  the  31st  day 
of  August,  1947,  defendant  issued  to  said  Harold 
M.  Kalahar  its  policy  of  automobile  indemnity  in- 


4  Robert  Carl  Getlinvs. 

surance,  the  number  of  which  is  unknown  to  this 
plaintiff,  but  well  known  to  defendant,  in  which 
said  policy  of  insurance  the  defendant  agreed  to 
indemnify  the  said  Harold  M.  Kelahar  against  any 
liability  not  exceeding  the  sum  of  $50,000,  which 
should  arise  against  the  said  Harold  M.  Kalahar  in 
favor  of  any  person  or  persons  who  should  sustain 
personal  injury,  or  in  favor  of  the  personal  repre- 
sentative of  any  person  killed  by  accident  by  reason 
of  the  ownership,  maintenance  or  use  by  the  said 
Harold  M.  Kalahar,  or  by  anyone  else  with  the 
consent  of  said  Harold  M.  Kalahar,  of  said  automo- 
bile; that  said  policy  of  automobile  indeimiity  in- 
surance issued  as  aforesaid  by  defendant  to  said 
Harold  M.  Kalahar  was  in  full  force  and  effect 
covering  the  use  of  said  1946  model  Chevrolet  sta- 
tion wagon  by  any  authorized  person  on  the  31st 
day  of  August,  1947. 

III. 

That  on  or  about  said  31st  day  of  August,  1947, 
one  Philip  Rodgers,  operating  said  vehicle  with 
the  permission  of  said  Harold  M.  Kalahar,  so  negli- 
gently and  carelessly  operated  said  motor  vehicle  as 
to  cause  the  death  of  one  Corinne  Constance  Getlin ; 
that  thereafter  by  consideration  of  certain  proceed- 
ings had  in  the  Circuit  Court  of  the  State  of  Oregon 
for  the  County  of  Multnomah,  Probate  Department, 
plaintiff  Robert  Carl  Getlin  was  by  said  court  ap- 
pointed administrator  of  the  estate  of  said  Corinne 
Constance  Getlin,  deceased,  and  has  qualified,  and  he 
is  now  the  duly  appointed  and  acting  administrator 
of  said  estate;  that  thereafter  said  plaintiff,  as  such 
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administrator,  commenced  and  maintained  an  ac- 
tion in  the  Circuit  Court  of  the  State  of  Oregon  in 
and  for  the  Comity  of  Multnomah,  against  said 
Harold  M.  Kalahar  and  Philip  Rodgers  for  dam- 
ages on  account  of  the  wrongful  death  of  said 
deceased;  that  said  action  was  numbered  182988  in 
the  records  of  said  court;  that  said  action  was 
thereafter  regularly  tried  and  resulted  in  a  judg- 
ment being  rendered  on  or  about  the  21st  day  of 
February  1950,  in  favor  of  plaintiff  and  against  the 
said  Harold  M.  Kalahar  and  Philip  Rodgers  in  the 
sum  of  $5,000.00,  together  with  taxed  costs  in  the 
sum  of  $153.60;  that  said  judgment  was  docketed 
in  the  office  of  the  county  clerk  on  or  about  the 
21st  day  of  February,  1950,  and  has  become  final, 
and  said  judgment  is  now  wholly  unsatisfied  and 
unpaid. 

IV. 
That  there  is  now  due  and  owing  and  unpaid 
from  defendant  to  plaintiff  the  sum  of  $5,153.60, 
and  interest  thereon  since  the  21st  day  of  February, 
1950,  no  part  of  which  has  been  paid. 

V. 
That  by  reason  of  the  failure  of  defendant  to  pay 
said  judgment  within  a  period  of  six  months  fol- 
lowing the  day  the  same  was  entered,  plaintiff  is 
entitled  to  recover  a  reasonable  attorney  fee  in  this 
action;  that  the  sum  of  $1,000.00  is  a  reasonable 
sum  which  plaintiff  should  be  allowed  by  way  of 
attornev  fee  herein. 
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VI. 

That  plaintiff  is  a  citizen  of  the  State  of  Oregon, 
and  defendant  is  a  citizen  of  the  State  of  Maryland, 
and  a  diversity  of  citizenship  exists  between  plain- 
tiff and  defendant;  that  the  amount  in  controversy 
in  this  cause  exceeds  the  sum  of  $3,000.00  exclusive 
of  interest  and  costs. 

Wherefore  jDlaintiff  prays  for  judgment  against 
defendant  for  the  sum  of  Five  Thousand,  One 
Hundred  Fifty-three  and  60/100  Dollars  ($5,153.60) 
and  interest  thereon  at  the  rate  of  six  per  cent  per 
annum  from  February  21,  1950,  until  paid,  and 
for  the  further  sum  of  One  Thousand  Dollars 
($1,000.00)  reasonable  attorney  fees  plus  his  costs 
and  disbursements  incurred  herein. 

LORD,  ANDERSON  & 
FRANKLIN, 

By  /s/  W.  A.  FRANKLIN, 

Attorneys  for  Plaintiff. 

To  the  clerk  of  the  above-entitled  court : 
Plaintiff  requests  a  trial  by  jury  in  this  cause. 

/s/  W.  A.  FRANKLIN, 

Of  Attorneys  for  Plaintiff. 

[Endorsed]  :     Filed  October  5, 1950. 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  defendant,  and  for  answer  to 
plaintiff's  complaint,  admits,  denies  and  alleges  as 
follows : 

I. 

Answering  paragraph  I  of  plaintiff's  complaint, 
defendant  admits  the  same. 

II. 

Answering  paragraph  II,  the  defendant  admits 
that  on  or  about  the  31st  day  of  August,  1947,  one 
Harold  M.  Kalahar  was  the  owner  of  a  certain  1946 
model  Chevrolet  station  wagon,  but  except  as  herein 
specifically  admitted,  the  defendant  denies  each  and 
every  allegation,  matter  and  thing  contained  in  said 
paragraph,  and  the  whole  thereof. 

III. 

Answering  paragraph  III,  the  defendant  denies 
that  on  or  about  the  31st  day  of  August,  1947,  one 
Philip  Rodgers  was  operating  said  vehicle  with  the 
permission  of  said  Harold  M.  Kalahar,  and  further 
denies  that  at  said  time  the  said  Philip  Rodgers 
so  negligently  and  carelessly  operated  said  motor 
vehicle  as  to  cause  the  death  of  one  Corinne  Con- 
stance Getlin,  but  except  as  specifically  denied 
herein,  the  defendant  admits  the  remaining  allega- 
tions of  said  paragraph. 
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IV. 

Answering  paragraphs  IV  and  V,  the  defendant 
denies  each  and  every  allegation,  matter  and  thing 
contained  therein,  and  the  whole  thereof. 

V. 

Answering  paragraph  VI  herein,  defendant  ad- 
mits the  same. 

And  for  a  separate  answer  and  defense,  defend- 
ant alleges  as  follows : 

I. 

That  during  all  times  herein  mentioned,  the  de- 
fendant was  and  now  is  a  corporation  duly  organ- 
ized under  the  laws  of  the  State  of  Maryland  and 
duly  authorized  and  admitted  to  do  business  in 
various  states,  including  Oregon  and  Texas,  and  as 
a  part  of  its  business  is  authorized  to  issue  policies 
of  automobile  indenmity  insiu'ance  in  favor  of 
owners  of  automobiles. 

11. 

That  on  or  about  the  31st  day  of  July,  1947,  this 
answermg  defendant  did  execute  and  deliver  to 
Harold  M.  Kalahar,  whose  address  was  401  Texas 
Building,  Dallas,  Texas,  a  certain  automobile  pub- 
lic liability  policy  covering  a  1946  Chevrolet  Fleet 
Master  station  wagon  which  is  the  same  automobile 
described  in  plaintiff's  complaint. 

III. 
That  said  policy  of  liability  insurance  provided 
certain  coverages,  subject,  however,  to  the  limits  of 
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liability,  exclusions  conditions  and  other  terms  of 
said  policy,  including  the  riders  attached  thereto. 
Under  "Coverage  A — Bodily  Injury  Liability" 
said  policy  provided  that  the  defendant  would  pay 
on  behalf  of  the  insured  all  sums  which  the  insured 
should  become  obligated  to  pay  by  reason  of  liabil- 
ity imposed  upon  him  by  law  for  damages,  includ- 
ing damages  for  care  and  loss  of  services  because 
of  bodily  injury,  including  death,  at  any  time  re- 
sulting therefrom  sustained  by  any  person  or  per- 
sons caused  by  accident  and  arising  out  of  the 
ownership,  maintenance  or  use  of  the  automobile. 
Said  policy  also  contained  an  exclusion  which  pro- 
vided that  the  policy  did  not  apply  under  coverage 
A  (bodily  injury  liability)  to  bodily  injury  to  or 
sickness,  disease  or  death  of  any  employee  of  the 
insured  while  engaged  in  the  employment  other  than 
domestic  of  the  insured.  Said  policy  further  pro- 
vided that  the  coverage  therein  afforded  did  not 
apply  to  any  employee  with  respect  to  injury  to  or 
death  of  another  employee  of  the  same  employer 
injured  in  the  course  of  such  employment  in  an 
accident  arising  out  of  the  maintenance  or  use  of 
the  automobile  in  the  business  of  such  employer. 

IV. 

The  policy  of  insurance  above  referred  to  and 
described  was  in  full  force  and  effect  on  or  about 
the  31st  day  of  August,  1947,  at  the  time  of  the 
death  of  Corinne  Constance  Getlin,  and  there  were 
no  other  provisions  of  said  policy  affecting  the 
exclusion  and  limitation  aforementioned. 
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y. 

That  on  or  about  the  14th  day  of  June,  1948, 
the  plaintiff  herein  commenced  an  action  in  the 
Circuit  Court  of  the  State  of  Oregon  for  the 
County  of  Multnomah,  against  Harold  M.  Kalahar 
and  Philip  Eodgers,  said  case  being  known  as 
Case  No.  182-988.  In  said  action  the  plaintiff 
sought  to  recover  damages  for  the  death  of  Corinne 
Constance  Getlin  which  occurred  in  an  accident 
occurring  on  August  31,  1947,  when  the  decedent 
was  riding  in  the  1946  model  Chevrolet  station 
wagon  hereinabove  described  owned  by  the  defend- 
ant Harold  M.  Kalahar  and  operated  by  the  defend- 
ant Philip  Rodgers. 

VI. 

In  said  complaint  above  described,  the  plaintiff 
alleged  that  at  the  time  of  the  decedent's  death, 
plaintiff  (meaning  decedent)  was  "employed  by 
defendant  Harold  M.  Kalahar  as  a  solicitor"  and 
was  provided  with  transportation  from  place  to 
place  in  a  vehicle  owned  by  the  defendant  Harold 
Kalahar,  and  further  alleged  that  said  defendant 
Harold  M.  Kalahar  did  furnish  the  plaintiff  (mean- 
ing decedent)  with  free  transportation  from  state 
to  state  and  from  city  to  city,  and  that  said  trans- 
portation was  a  part  of  the  compensation  paid 
plaintiff  (meaning  decedent)  for  her  services,  and 
that  in  addition  to  the  commissions  and  transporta- 
tions, the  defendant  Harold  M.  Kalahar  did  furnish 
a  driver  to  transport  plaintiff  (meaning  decedent) 
from  place  to  place.  That  in  said  complaint  the 
plaintiff  further  alleged  that  at  the  time  of  tlie 
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accident  the  plainti:^  (meaning  decedent)  was  being 
transported  from  Pendleton,  Oregon,  to  The  Dal- 
les, Oregon,  and  that  said  transportation  was 
pursuant  to  the  plaintiff's  (meaning  decedent's) 
contract  of  employment  with  the  defendant  Harold 
M.  Kalahar.  Said  complaint  further  alleged  that 
due  to  the  negligence  of  both  of  defendants  the 
decedent  was  killed  and  that  thereafter  the  plain- 
tiff in  this  case  was  duly  appointed  the  adminis- 
trator of  the  estate  of  said  deceased. 

VII. 

Thereafter,  this  defendant  did  advise  its  assured 
Harold  M.  Kalahar,  and  his  driver  Philip  Rodgers 
that  the  plaintiff's  complaint  was  based  upon  an 
employer  and  employee  relationship  between  Kala- 
har and  the  decedent  and  Kalahar  and  Rodgers. 
Defendant  further  advised  the  said  Kalahar  and 
Rodgers  that  it  would  not  pay  any  judgment  based 
on  such  a  relationship  because  of  the  provisions  of 
its  policy  hereinabove  described,  and  that  any  de- 
fense furnished  by  this  defendant  would  be  made 
under  a  full  reservation  of  right  to  refuse  to  pay 
any  judgment,  and  that  this  defendant  did  not 
waive  said  rights  by  proceeding  with  the  defense 
of  such  case.  It  further  advised  both  said  Kalahar 
and  Rodgers  that  each  had  the  right  to  engage  his 
own  attorneys  to  defend  said  action.  Neither  Kala- 
har nor  Rodgers  engaged  attorneys  to  defend  said 
action. 

YIII. 

On  or  about  the  17th  day  of  June,  1949,  the  plain- 
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tiff  filed  an  amended  complaint  substantially  the 
same  as  the  original  complaint  hereinabove  de- 
scribed. The  changes  made  in  the  amended  com- 
plaint were  limited  to  substituting  the  name  or 
description  of  the  decedent  in  lieu  of  the  word 
plaintiff;  adding  three  allegations  of  negligence; 
making  some  changes  in  the  damages  alleged,  and 
the  description  of  the  action. 

IX. 

Thereafter,  the  defendant  herein  instructed  its 
attorneys,  Cake,  Jaureguy  &  Tooze  and  Herbert 
C.  Hardy,  to  undertake  the  defense  of  said  case  on 
behalf  of  the  said  Kalahar  and  Rodgers,  and  said 
attorneys  did  thereafter  on  their  behalf  interpose 
an  answer  to  the  amended  complaint  above  de- 
scribed denying  generally  the  allegations  in  plain- 
tiff's amended  complaint. 

X. 

Thereafter,  on  or  about  the  6th  day  of  February, 
1950,  the  said  case  came  on  for  trial  before  the 
Honorable  Charles  W.  Redding,  Judge  of  the  Cir- 
cuit Court  of  the  State  of  Oregon  for  the  County 
of  Multnomah,  and  said  case  was  tried  to  a  jury, 
and  on  the  8th  day  of  February,  1950,  the  Honor- 
able Judge  Redding  instructed  the  jury  in  said  case 
that  the  plaintiff  was  bound  to  prove  the  allegations 
of  his  complaint  which  had  been  denied  by  the 
defendant,  and  particularly  instructed  the  jury  that 
before  the  jury  could  bring  in  any  verdict  in  said 
case  against  the  defendant  Kalahar,  that  they  must 
find   that  the   defendant   Philip   Rodgers  was   an 
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employee  of  the  defendant  Kalahar,  and  also  that 
the  decedent  Corinne  Constance  Getlin  was  an  em- 
ployee of  the  defendant  Kalahar. 

XI. 

Thereafter,  the  jury  retired  and  did  find  a  ver- 
dict in  favor  of  plaintiff  Getlin  against  both  of  the 
defendants  Kalahar  and  Eodgers,  and  based  upon 
said  verdict  a  judgment  was  rendered  in  said  case 
on  or  about  the  21st  day  of  February,  1950,  in 
favor  of  the  plaintiff  and  against  the  said  Harold 
M.  Kalahar  and  Philip  Eodgers  in  the  sum  of 
$5,000.00,  together  with  costs  taxed  in  the  sum  of 
$153.60,  which  judgment  was  docketed  in  the  office 
of  the  County  Clerk  on  or  about  the  21st  day  of 
February,  1950,  and  has  become  final,  and  which  is 
the  judgment  upon  which  the  present  plaintiff  bases 
his  complaint  herein. 

XII. 

That  by  reason  of  the  foregoing  facts,  the  policy 
issued  by  the  defendant  to  Harold  M.  Kalahar  does 
not  cover  the  judgment  rendered  against  either 
Harold  M.  Kalahar  or  the  defendant  Philip 
Eodgers,  and  therefore  no  sums  are  due  from  the 
defendant  to  the  plaintiff. 

Wherefore,  the  defendant  having  fully  answered 
the  plaintiff's  complaint,  demands  that  the  plaintiff 
take  nothing  thereby  and  that  judgment  be  ren- 
dered against  the  plaintiff  and  in  favor  of  the  de- 
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fendant  for  its  costs  and  disbursements  incurred 
herein. 

CAKE,  JAUREGUY  &  TOOZE, 

By  /s/  HERBERT  C.  HARDY, 

Attorneys  for  Defendant. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :     Filed  November  24, 1950. 


[Title  of  District  Court  and  Cause.] 

PRE-TRIAL  ORDER 

On  December  18,  1950,  a  pre-trial  conference  was 
held  in  open  Court  before  the  midersigned  Judge  of 
this  Court.  Plaintiff  appeared  by  his  attorney, 
Wesley  Franklin,  of  Lord,  Anderson  and  Franklin, 
and  defendant  appeared  by  its  attorney,  Herbert 
C.  Hardy,  of  Cake,  Jaureguy  &  Tooze. 

Agreed  and  Stipulated  Facts 

1.  Defendant  was  at  all  times  herein  pertinent, 
and  now  is  a  corporation  organized  under  the  laws 
of  the  State  of  Maryland,  and  is  authorized  and 
licensed  to  do  business  in  Oregon  and  Texas,  and 
as  a  part  of  its  business  to  issue  ]3olicies  of  auto- 
mobile liability  insurance  in  favor  of  owners  of 
automobiles. 

2.  The  plaintiff  is  the  duly  appointed,  qualified 
and  acting  administrator  of  the  Estate  of  Corinne 
Constance  Getlin,  deceased,  by  virtue  of  proceed- 
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ings  in  the  Circuit  Court  of  the  State  of  Oregon, 
County  of  Multnomah,  Probate  Department,  and 
is  a  citizen  of  the  State  of  Oregon. 

3.  At  all  times  mentioned  herein,  one  Harold 
M.  Kalahar,  hereinafter  referred  to  as  Kalahar,  was 
the  owner  of  a  1946  Chevrolet  station  wagon. 

4.  At  all  times  herein  pertinent,  there  was  in 
full  force  and  effect  a  certain  automobile  public 
liability  ]3olicy  issued  by  the  defendant  herein  to 
Kalahar  and  covering  the  above-described  1946 
Chevrolet  station  wagon.  The  photostatic  copy  of 
the  automobile  policy  basic  liability  form  of  the 
Maryland  Casualty  Company  of  Baltimore,  together 
with  the  photostatic  copy  of  the  Home  Office  copy 
of  the  s]3ecifications  regarding  the  policy  limits, 
the  description  of  the  assured  and  his  vehicle  and 
the  photostatic  copy  of  the  rider  (form  158)  at- 
tached to  said  automobile  policy,  all  of  which  com- 
promise defendant's  Exhibit  A,  constitute  a  genuine 
and  accurate  reproduction  of  the  automobile  public 
liability  policy  issued  by  defendant  to  Kalahar,  and 
constitute  the  policy  of  liability  insurance  on  which 
plaintiff  relies  in  this  action. 

5.  At  varous  dates  in  July,  1947,  Kalahar  did 
hire  various  persons  in  Iowa  and  Nebraska  for  the 
purpose  of  soliciting  magazine  subscriptions  in 
various  towns  from  state  to  state  throughout  the 
entire  Western  United  States.  Included  in  the 
group  of  persons  so  hired  were  the  decedent,  Co- 
rinne  Constance  Getlin  and  one  Philip  Rodgers. 
Kalahar   did   furnish   free   transportation   to   said 
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solicitors  from  state  to  state  and  city  to  city.  Kala- 
har  also  designated  one  of  such  persons  to  serve 
as  a  driver  in  the  transportation  of  said  solicitors, 
and  at  all  times  herein  pertinent  Philip  Rodgers 
was  designated  as  the  driver  of  and  was  driving 
the  1946  Chevrolet  station  wagon,  but  as  such  driver 
he  received  no  additional  compensation. 

6.  On  August  31,  1947,  the  decedent,  together 
with  Rodgers  and  several  other  magazine  soliciting 
employees  of  Kalahar,  were  being  transported  in 
said  1946  Chevrolet  station  wagon  from  Spokane, 
Washington,  where  they  had  been  soliciting  maga- 
zine subscriptions,  to  Portland,  Oregon,  where  they 
were  to  do  like  soliciting.  Said  transportation  was 
pursuant  to  their  respective  contracts  of  employ- 
ment with  Kalahar. 

7.  While  decedent  was  thus  en  route  from 
Spokane  to  Portland  in  said  1946  Chevrolet  station 
wagon  with  several  other  employees  of  Kalahar,  an 
accident  occurred  between  the  1946  Chevrolet  sta- 
tion wagon  then  being  driven  by  Philip  Rodgers, 
and  another  vehicle.  As  a  result  of  that  accident, 
the  decedent  was  killed. 

8.  On  June  16,  1948,  the  present  plaintiff  com- 
menced an  action  against  Kalahar  and  Philip 
Rodgers  by  the  filing  of  a  complaint  for  damages 
for  the  wrongful  death  of  the  decedent,  Corinne 
Constance  Getlin,  in  the  Circuit  Court  of  the  State 
of  Oregon,  for  the  Comity  of  Multnomah,  said  case 
being  numbered  182-988.  An  amended  complaint 
was  filed  in  said  action  on  June  20,  1948,  which 
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changed  no  allegations  pertinent  to  the  present  case. 

9.  In  said  complaint  the  plaintiff  alleged  that 
Kalahar  did  hire  certain  salesmen,  paid  them  on  a 
commission  basis  and  in  connection  with  said  em- 
ployment did  furnish  free  transportation  to  said 
solicitors  from  state  to  state  and  city  to  city,  said 
transportation  being  a  part  of  the  compensation 
paid  solicitors  for  their  services ;  that  Corimie  Con- 
stance Getlin  was  so  employed  and  that  at  the  time 
of  the  accident  and  her  death,  was  being  transported 
in  Kalahar 's  car  driven  by  Rodgers,  pursuant  to 
her  contract  of  employment  with  Kalahar;  that 
Kalahar  and  Rodgers  were  guilty  of  negligence 
which  caused  decedent's  death,  wherefore  plaintiff 
demanded  $10,000  in  damages. 

10.  The  defendant  herein,  Maryland  Casualty 
Company,  after  the  filing  of  said  complaint,  ad- 
vised Kalahar  in  writing  that  the  complaint  was 
based  on  an  employer-employee  relationship  be- 
tween Kalahar  and  the  decedent  and  that  it  would 
not  pay  any  judgment  against  Kalahar  based  on 
such  a  relationship  because  of  the  provisions  of  the 
Exclusion  section  of  said  policy  which  provided 
that  the  policy  did  not  apply 

"(d)  under  coverages  A  and  X,  to  bodily  in- 
jury to  or  death  of  any  employee  of  the  insured 
while  engaged  in  the  employment,  other  than 
domestic,  of  the  insured,  *  *  *" 

The  defendant  herein  further  advised  the  said  Kala- 
har that  any  defense  furnished  by  it  in  said  action 
would  be  under  a  full  reservation  of  right  to  refuse 
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to  pay  any  judgment,  and  that  it  did  not  waive  any 
of  its  rights  by  proceeding  with  the  defense  of  such 
case.  The  present  defendant  further  advised  Kala- 
har  that  he  had  a  right  to  engage  his  own  attorney 
to  defend  said  action,  but  Kalahar  did  not  do  so. 

11.  The  defendant  herein,  after  the  filing  of  said 
complaint,  also  advised  Philip  Rodgers,  the  co- 
defendant  in  the  action  in  the  Circuit  Court,  that 
the  complaint  was  based  on  an  employer-employee 
relationship  between  Kalahar  and  the  decedent  and 
Kalahar  and  Rodgers,  and  that  it  would  not  pay 
any  judgment  against  Rodgers  founded  on  such 
relationship  because  of  a  limitation  in  the  definition 
of  the  persons  insured  that  the  insurance  provided 
did  not  apply 

"(d)  to  any  employee  with  respect  to  injury 
to  or  death  of  another  employee  of  the  same 
employer  injured  in  the  course  of  such  employ- 
ment in  an  accident  arising  out  of  the  mainte- 
nance or  use  of  the  automobile  in  the  business 
of  such  employer. ' ' 

The  defendant  herein  further  advised  the  said 
Philip  Rodgers  that  any  defense  furnished  by  it 
would  be  under  a  full  reservation  of  rights  to 
refuse  to  pay  any  judgment,  and  that  it  did  not 
waive  any  of  its  rights  by  proceeding  with  the 
defense  of  such  case.  It  further  advised  Rodgers 
that  he  had  the  right  to  engage  his  own  attorney 
to  defend  said  action,  but  Rodgers  did  not  do  so. 

12.  Thereafter,  this  defendant  did  cause  its  at- 
torneys. Cake,  Jaureguy  &  Tooze  and  Herbert  C. 
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Hardy,  to  interpose  an  answer  in  said  case  in  the 
Circuit  Court  of  the  State  of  Oregon  for  the  County 
of  Multnomah,  which  answer  denied  all  of  the  alle- 
gations of  the  plaintiff's  complaint  therein. 

13.  On  February  6,  1950,  said  case  came  on  for 
trial  in  said  Court  before  the  Honorable  Charles  W. 
Eedding  and  was  tried  by  a  jury.  After  both 
parties  had  rested  in  said  case,  the  trial  judge  in- 
structed the  jury  on  the  issues  of  the  case  and 
specifically  instructed  them  as  follows: 

"I  instruct  you  that  before  you  can  bring 
in  any  verdict  in  this  case  against  the  indi- 
vidual defendant  Harold  M.  Kalahar  you  must 
also  find  that  the  defendant  Philip  Rodgers  was 
an  employee  of  the  defendant  Kalahar  and  also 
that  the  decedent,  Corinne  Constance  Getlin, 
was  also  an  employee  of  the  defendant  Kalahar 
as  I  shall  later  define  that  relationship  to  you. 

"You  are  instructed  that  in  determining 
whether  or  not  the  decedent,  Corinne  Constance 
Getlin,  and  the  defendant  Philip  Rodgers  were 
employees  of  the  defendant  Harold  M.  Kalahar, 
the  test  as  to  the  existence  of  the  relationship 
is  whether  there  is  an  understanding  between 
the  parties  that  one  is  to  render  personal  serv- 
ices to  or  for  the  benefit  of  the  other  and 
recognition  by  them  of  the  right  of  Harold  M. 
Kalahar  to  order  and  control  the  other  in  the 
performance  of  the  work  and  to  direct  the 
manner  and  method  of  its  performance." 

14.  Thereafter,  the  jury  did  take  said  case  under 
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consideration  and  did  render  its  verdict  in  favor 
of  the  plaintiff  and  against  the  defendant  Kalahar 
and  the  defendant  Rodgers,  and  each  of  them,  and 
adjudged  the  plaintiff's  damages  in  the  sum  of 
Five  Thousand  Dollars  ($5,000).  Based  upon  said 
verdict,  the  Honorable  Charles  W.  Redding  did  on 
the  21st  day  of  February,  1950,  enter  a  judgment 
in  favor  of  the  present  plaintiff:'  against  the  said 
Harold  M.  Kalahar  and  Philip  Rodgers,  and  each 
of  them,  in  the  sum  of  Five  Thousand  Dollars 
($5,000),  together  with  plaintiff's  costs  and 
disbursements  in  the  amount  of  One  Hundred, 
Fifty-three  Dollars,  Sixty  Cents  ($153.60),  which 
judgment  was  entered  in  the  journal  on  February 
21,  1950,  and  docketed  on  February  23,  1950,  in 
Book  46,  page  127,  and  is  the  judgment  upon  which 
the  plaintiff  bases  this  present  action. 

15.  The  defendant  herein  has  refused  to  pay  to 
the  plaintiff  said  judgment,  or  any  part  thereof. 

Stipulation 

It  is  stipulated  by  and  between  the  parties  hereto 
that  the  defendant's  policy  does  not  cover  the  de- 
fendant Rodgers  and  therefore  regardless  of  the 
outcome  of  this  lawsuit  so  far  as  the  defendant 
Kalahar  is  concerned,  no  judgment  can  be  rendered 
in  this  case  against  the  defendant  Maryland  Casu- 
alty Company  based  upon  the  judgment  against 
Philip  Rodgers. 

Statement  of  Issue 

It  is  agreed  by  both  parties  that  the  only  issue 
involved  in  this  case  is  whether  or  not,  at  the  time 
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of  the  death  of  the  decedent,  the  decedent  was 
*' engaged  in  the  employment  of  the  insured,"  Kala- 
har,  within  the  meaning  of  the  policy. 

Plaintiff's  Contention 

Plaintiff's  contention  on  the  foregoing  issue  is 
that  under  the  foregoing  stipulated  statement  of 
facts,  decedent  was  not  so  engaged  at  the  time  of 
the  accident. 

Defendant's  Contention 

1.  Defendant  contends  that  the  question  of 
whether  or  not  plaintiff  was  "engaged  in  the  em- 
ployment of  the  insured,"  within  the  meaning  of 
the  policy  at  the  time  of  the  accident,  was  deter- 
mined in  the  action  brought  by  the  plaintiff  against 
Kalahar  and  Rodgers  in  the  Circuit  Court  of  the 
State  of  Oregon  for  the  County  of  Multnomah,  and 
that  the  same  is  res  judicata  and  cannot  be  con- 
sidered by  this  Court. 

2.  Defendant's  alternative  contention  is  that  the 
decedent  was  "engaged  in  the  employment  of  the 
insured, ' '  Kalahar,  within  the  meaning  of  the  policy 
at  the  time  of  the  death  of  the  decedent. 

Exhibits 

The  following  exhibits  are  below  enumerated  and 
identified  and  no  further  identification  will  be  re- 
quired at  the  time  of  the  trial,  and  it  is  stipulated 
between  the  parties  that  the  documents  are  authen- 
tic, and  in  case  of  copies  that  they  are  true  copies 
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of  the  original  and  shall  have  the  same  effect  as  if 
they  were  originals. 

The  plaintiff  has  no  exhibits. 
The  following  defendant's  exhibits  shall  be  ad- 
mitted without  objection: 

Defendant's  Exhibit  A:  Exhibit  A,  consist- 
ing of  six  photostatic  pages,  the  first  four  of 
which  are  standard  automobile  insurance  policy 
issued  by  defendant  to  Kalahar,  to  which  is 
attached  one  photostatic  page  being  a  copy  of 
the  home  office  records  showing  the  coverage, 
and  one  folded  photostatic  page  being  a  rider 
to  said  policy  known  as  form  158. 

It  is  stipulated  that  the  typewritten  inserts  on 
the  home  office  work  sheet  concerning  the  amount 
of  coverage,  the  name  of  the  insured,  the  vehicle 
covered  and  the  period  of  the  policy  and  the  iden- 
tification of  riders  attached  Avere  part  of  the  origi- 
nal policy  issued  to  Kalahar. 

Defendant's  Exhibit  B:  Exhibit  B,  consist- 
ing of  13  photostatic  pages,  which  is  a  certified 
copy  of  all  the  pleadings  and  documents  in  the 
case  of  Getlin  vs.  Kalahar  and  Eodgers  in  the 
Circuit  Court  of  the  State  of  Oregon,  for  the 
County  of  Multnomah,  Case  No.  182-988,  con- 
sisting of  the  Complaint,  Amended  Complaint, 
Answer  to  Amended  Complaint,  Verdict  and 
Judgment  Order,  all  of  which  have  been  certi- 
fied by  the  County  Clerk  of  Multnomah  County. 
Defendant's  Exhibit  C:  Exhibit  C,  consist- 
ing of  throe  ]:)ages,  which  is  the  letter  of  reser- 
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vation  of  rights  sent  by  Maryland  Casualty 
Company  to  and  received  by  Harold  M. 
Kalahar. 

Defendant's  Exhibit  D:  Exhibit  D,  consist- 
ing of  three  pages,  which  is  the  letter  of  reser- 
vation of  rights  sent  by  Maryland  Casualty 
Company  to  and  received  by  Philip  Rodgers. 

Defendant's  Exhibit  E:  Exhibit  E,  being  a 
certified  copy  of  all  of  the  instructions  to  the 
jury  given  by  the  Honorable  Charles  W. 
Redding  in  the  case  of  Robert  Carl  Getlin, 
Administrator,  vs.  Harold  M.  Kalahar  and 
Philip  Rodgers,  in  the  Circuit  Court  of  the 
State  of  Oregon  for  the  County  of  Multnomah, 
bearing  Clerk's  No.  182-988. 

Based  upon  said  pre-trial  hearing,  It  Is  Hereby 
Considered,  Ordered  and  Adjudged  that  this  pre- 
trial order  shall  govern  the  proceedings  and  trial 
in  the  above-entitled  action  and  that  there  are  no 
issues  of  law  or  fact  except  as  set  forth  in  this 
order.  This  pre-trial  order  shall  not  be  amended 
during  the  trial  except  by  consent  or  to  prevent 
manifest  injustice. 

Dated  this  8th  day  of  January,  1951. 

/s/  GUS  J.  SOLOMON, 

United  States  District  Judge. 
Approved : 

By  /s/  W.  A.  FRANKLIN, 

Of  Attorney  for  Plaintiff. 

By  /s/  HERBERT  C.  HARDY, 

Of  Attorneys  for  Defendant. 
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CLAnATIONS 


Renewal  af 


I.     Nam*  of  Iniurad 


(No.  Street  Town  or  Qtr  Zone  No.         OtnMj  StsU) 

utomobile  will  be  prindpallr  garased  in  the  above  town  or  dtj,  countr  and  ttate,  nnlcM  otherwUe  itated  herein: 


named  insured  is 


(Individual,  corpontion.  or  partnership) 


Occopatlon  of  the  named  insured  Is 


a<  married  vobub.  ■!*•  hoabaad'a  oeeapatiaa  ar  baiJaaM) 


2.  Policy  Period:  From  to  IfliOl  A.  M.. 

Standard  Time  at  the  addresa  of  the  named  insured  as  stated  herein. 

3.  The  insurance  afforded  is  only  with  respect  to  such  and  so  many  of  the  following  coTcrages  as  are  Indicated  br  •pecMc 
ium  charKc  or  charges.  The  limit  of  the  company's  liability  against  each  such  coverage  shall  be  as  stated  herein,  subject  to  all 
e  terms  of  this  policy  having  reference  thereto.  


COVERAaeS  A-Bodlly  IiUary  LlabOHy 


tTS  OP  LIABILITY 

$                                    each  person 
$                                      each  accident 

t                                   each  accident 

$                                   each  person 

■ 1 — 

4.     Description  of  the  automobile 


Body  Tjpe; 
Truck  Sixe: 


Serial  No.  (S)  ^5SJ/!J  *  "^'rSSfr"  CovfS??.* 


iSfe  SSfflj;  '•" 


n  nuraben  of  printed  endoriements  lor<B- 
m  part  of  the  policy  on  its  effective  date: 


Special  charge  as  per  endorsement  attached 


Total  Premium  $ 


i  5.    The  purposes  for  which  the  automobile  is  to  be  used  are 


The  term  "pleasure  and  business"  is  defined  as  personal,  pleasure,  famUy  and  business  use.     (b)  The  term  *V:ommerdal    U 
led  as  use  principally  in  the  business  occupaUon  of  the  named  insured  as  stated  in  item  1,  including  occasional  use  for  Personal. 
sure,  famUy  and  other  business  purposes,     (c)    Use  of  the  automobUe  for  the  purposes  stated  includes  the  loading  and  nnleadlng 
tof. 
I  &     The  risk  was  insured  during  the  past  year  In 

i  7.  (a)  Except  with  respect  to  bailment  lease,  conditional  sale,  mortgage  or  other  encumbrance  the  named  Insured  If  the  aole 
er  of  the  automobile;  (b)  during  the  past  year  no  Insurer  has  canceled  any  automobile  insurance  Issued  to  the  named  insared. 
-_»:-_    :c ,  to  (,)  or  (b): 


Countersigned  this 


(Give  Code  No.  and  Name) 


Authorlied  Representative 


1202.         'T^      Edition  July  1948  (Standard  AutomobUe  LlabUity  Form)  (Texas) 


MARYLAIVD  CASUALTY  COMPANY 

(A  tuck  lomacs  iimht.  kwii*  ulM  tt* 

AcraM  with  the  insored,  named  in  the  declarations  made  a  part  hereof,  in  consideration  of  the  payment  of  the  premlnm  and 
ince  upon  the  statements  in  the  declarations  end  subject  to  the  limits  of  liability,  exclusioni,  conditions  and  other  terms  of  this 


INSVRING  AGREEMENTS 

^RAGE  A— BODILY  INJURY  LIABILITY  (c)  to  any  person 

I'o  pay  on  behalf  of  the  insured  all  sums  which  the  insured  thereof,    opei 


1  become  -"bligated  to  pay  by  reason  of  the  liability  imposed 

0  him  by  ^w  for  damages,  including  damages  for  care  and 
of  services,  because  of  bodily  injury.  Including  death  at 
time  resulting  therefrom,  sustained  by  any  person  or  per- 

I,  caused  by  accident  and  arising  out  of  the  ownership, 
ntenance  «i  use  of  the  automobile. 

■RAGE  B— PROPERTY  DAMAGE  LIABILITY 

lo  pay  on  behalf  of  the  insured  all  sums  which  the  insured 

1  become  obligated  to  pay  by  reason  of  the  liability  impoaed 
.1  him  by  law  for  damages  because  of  injury  to  or  destnic- 
'  of  property,  including  the  loss  of  use  thereof,  caused  by 
dent  and  arising  out  of  the  ownenhip,  maintenance  or  use 
he  automobile. 

•RAGE  X— MEDICAL  PAYMENTS 

0  pay  to  or  for  each  person  who  sustains  bodily  Injury, 
sed  by  accident,  while  in  or  upon,  entering  or  alighting  from 

the  automobile  classified  as  "pleasure  and  business"  if  the 
ry  arises  out  of  the  use  thereof  by  or  with  the  permission 
he  named  insured,  or  (2)  any  other  private  passenger  auto- 
lile  with  respect  to  the  use  of  which  insurance  is  afforded 
er  Insuring  Agreement  V  of  this  policy,  if  the  injury  arise* 
of  the  use  thereof  and  results  from  (a)  the  operation  of 
automobile  by  the  named  insured  or  spouse  or  by  a  private 
;ffeur  or  domestic  servant  of  either  or  (b)  the  occupancy 
aid  automobile  by  the  named  insured  or  spouse,  the  reason- 
expense  of  necessary  medical,  surgical,  ambulance,  hospital 
professional  nursing  services  and,  in  the  event  of  death 
Iting  from  such  injury,  the  reasonable  funeral  expense,  all 
irred  within  one  year  from  the  date  of  accident. 
lie  insurance  afforded  with  respect  to  such  other  automo- 
»  shall  be  excess  insurance  over  any  other  valid  and  collec- 
;  medical  payments  insurance  applicable  thereto.. 

u,  Settlemmt,  SupplemcBlary  Payments 

s  respects  such  insurance  as  is  afforded  by  the  other  terrnt 
his  policy  under  coverages  A  and  B  the  company  shall 
defend  in  his  name  and  behalf  any  suit  against  the  insured 
alleging  such  injury  or  destruction  and  seeking  damages  on 
account  thereof,  even  if  such  suit  is  groundless,  false  or 
fraudulent;  but  the  company  shall  have  the  right  to  make 
such  investigation,  negotiation  and  settlement  of  any  claim 
or  suit  as  may  be  deemed  expedient  by  the  company; 
pay  all  premiums  on  bonds  to  release  attachments  for  an 
■mount  not  in  excess  of  the  applicable  limit  of  liability  of 

1  this  policy,  all  premiums  on  appeal  bonds  required  in  any 
such  defended  suit,  but  without  any  obligation  to  apply  for 
or  furnish  such  bonds,  all  costs  taxed  against  the  insured 

)  in  any  such  suit,  all  expenses  incurred  by  the  company,  all 
I  interest  accruing  after  entry  of  judgment  until  the  com- 
I  pany  has  paid,  tendered  or  deposited  In  court  such  part  of 
I  such  judgment  as  does  not  exceed  the  limit  of  the  com- 
pany's liability  thereon,  and  expenses  incurred  by  the 
insured,  in  the  event  of  bodily  injury,  for  such  immediate 
:  medical  and  surgical  relief  to  others  aa  shall  be  imperative 
at  the  time  of  accident; 

reimburse  the  insured   for  all  reaaonable  expenses,  other 

I  than  loss  of  earnings,  incorred  at  the  company's  request 

ihe  company  agrees  to  pay  the  amounts  Incurred  under  this 

ing  agreement,  except  settlements  of  claims  and  suits,  in 

ion  to  the  applicable  limit  of  liability  of  this  policy. 

on  of  "Insured" 

ie  unqualified  word  "insured"  wherever  used  in  coverages 
id  B  and  in  other  parts  of  this  policy,  when  applicable  to 
coverages,  includes  the  named  insured  and,  except  where 
flcally  stated  to  the  contrary,  also  includes  any  person 
r-  using  the  automobile  and  any  person  or  organization 
ly  responsible  fur  the  use  thereof,  provided  the  actual  ate 
ie  automobile  is  with  the  permission  of  the  named  insured, 
insurance  with  respect  to  any  person  or  organisation  other 
the  named  insured  does  not  apply: 

to  injury  to  or  death  of  any  person  who  is  a  named  insured; 
with  respect  to  the  automobile  while  used  with  any  trailer 
not  covered  by  like  insurance  In  the  company;  or  with 
respect  to  any  trailer  covered  by  this  policy  while  used 
with  any  automobile  not  covered  by  like  insurance  in  the 
company; 


(c)  to  any  person  or  organisation,  or  to  any  agent  or  employee 
thereof,  operating  an  automobile  repair  shop,  pnblie 
garage,  sales  agency,  service  station  or  public  parking 
place,  with  respect  to  any  accident  arising  out  of  the 
operation  thereof; 

(d)  to  any  employee  with  respect  to  injury  to  or  death  of 
another  employee  of  the  »ame  employer  Injured  in  the 
course  of  such  employment  in  an  accident  arising  out  of 
the  maintenance  or  use  of  the  automobile  in  the  business 
of  such  employer. 

Automobile  Defined,  Trailers,  Two  or  Mora  Automobiles 

Except  where  specifically  stated  to  the  contrary,  the  word 
"automobile"  wherever  used  in  this  policy  shall  mean  the  motor 
vehicle,  trailer  or  semitrailer  described  in  this  policy.  The 
word  "trailer"  shall  include  semitrailer. 

Such  insurance  as  is  afforded  by  this  policy  for  bodily  injury 
liability  and  for  property  damage  liability  with  respect  to  a 
private  passenger  automobile  applies  also  to  a  trailer  not  de- 
scribed in  this  policy  while  used  with  such  automobile,  if  inch 
trailer  is  designed  for  use  with  a  private  passenger  automobile 
and  is  not  a  home,  cabin,  office,  store,  product  or  process  dis- 
play, demonstration  or  passenger  trailer.  While  not  used  with 
such  automobile,  such  insurance  applies  also  to  such  trailer  but 
only  with  respect  to  the  named  insured  and  does  not  apply  to 
the  use  of  the  trailer  in  (lis  business  occupation  or  with  an  auto- 
mobile of  the  commercial  or  truck  type  owned  or  used  by  him. 
When  two  or  more  automobiles  are  insured  hereunder,  the 
terms  of  this  policy  shall  apply  separately  to  each  but  a  motor 
vehicle  and  a  trailer  or  trailers  attached  thereto  shall  be  held 
to  be  one  automobile  as  respect  limits  of  liability  under  cover- 
ages A  and  B. 

Use  of  Other  AutomobiUe 

Such  insurance  as  is  afforded  by  this  policy  for  bodily  injury 
liability  and  for  property  damage  liability  with  respect  to  the 
automobile  classified  as  "pleasure  and  business"  applies  (1)  to 
the  named  insured,  if  an  individual  and  the  owner  of  such 
automobile,  or  if  husband  and  wife  either  or  both  of  whom  own 
such  automobile,  and  (2)  to  the  spouse  of  such  individual  if  a 
resident  of  the  same  household,  to  the  employer  of  such  named 
insured  or  spouse  and  to  the  parent  or  guardian  of  such  named 
insured  or  spouse,  if  a  minor,  as  insured,  with  respect  to  the 
use  of  any  other  automobile  by  or  in  behalf  of  such  named 
insured  or  spouse. 

This  insuring  agreement  does  not  apply: 

(a)  to  any  automobile  owned  in  full  or  In  part  by,  registered 
in  the  name  of,  hired  as  part  of  a  frequent  use  of  hired 
automobiles  by,  or  furnished  for  regular  o«e  to,  the  named 
insured  or  a  member  of  his  household  other  than  a  private 
chauffeur  or  domestic  servant  of  the  named  insured  or 
spouse; 

(b)  with  respect  to  such  employer,  parent  or  guardian,  to  any 
automobile  owned  in  full  or  in  part  by  him  or  registered 
in  his  name  or  hired  by  him  aa  part  of  a  frequent  oae  of 
hired  automobiles; 

(c)  to  any  automobile  not  of  the  private  passenger  type  while 
used  in  the  business  or  occupation  of  the  named  insured  or 
spouse,  or  to  any  private  passenger  automobile  while  uied 
in  such  business  or  occupation  if  operated  by  a  peraon 
other  than  the  named  insured  or  spouse  or  such  chauffeur 
or  servant  unless  the  named  insured  or  spouse  U  present  in 
such  automobile; 

(d)  to  any  insured  other  than  as  defined  in  this  insuring  agree- 
ment; 

(e)  to  injury  to  or  death  of  any  penon  who  la  a  named 
insured; 

(f)  to  any  accident  arising  out  of  the  operation  of  an  automo- 
bile repair  shop,  public  garage,  sales  agency,  service  station 
or  public  parking  place. 

Temporary  Us*  of  Substitute  Automobile 

While  an  automobile  owned  in  full  or  In  part  by  the  named 
insured  is  withdrawn  from  normal  use  because  of  its  break- 
down, repair,  servicing,  loss  or  deatniction,  such  insurance  •• 
is  afforded  by  this  policy  with  respect  to  such  automobile 
applies  with  respect  to  another  automobile  not  to  owned  while 
temporarily  used  as  the  substitute  for  such  automobile.  This 
Insuring  agreement  does  not  cover  as  an  insured  the  owner  of 
the  substitute  automobile  or  any  employee  of  mch  owner. 
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Utadi  Bmdmwmmmtmmtm  ia  tt^ 


tk  lM>ir«iir»  for  N«wly  Acqnirad  Aatoaobila* 

jlhe  named  Innrcd  who  is  the  owner  of  the  automobile 
ret  ownenhip  of  another  automobile  and  (o  notiflet  the 
tor  within  thirty  dayi  following  the  date  of  Ita  delivery 


t  it  replace*  an  iM^mobile  described  In  this  policy,  but 

oly   to   the   extent   the   iosarance   la   applicable  to   the 

[eplaced  Automobile,  or 

f  it  Is  an  additional  automobile  and  If  the  company  Insare* 

;U  automobUea  owned  by  the  named  insured  at  such  deliv- 

;rf  date,  but  only  to  the  extent  the  Insurance  is  applicable 

'o  all  suci)  prerioiisly  owned  automobiles. 

{i  Insuring  agreement  does  not  applyt   (•)   to  any  loss 

It  which  the  named  insured  has  other  yalid  and  collectible 

ince,  or  (b)  except  during  tlie  policy  period,  but  If  such 

Tj  date  Is  prior  to  the  effective  date  of  this  policy,  the 

»nce  applies  as  of  such  effective  date. 

:  named  insured  shall  pay  uiy  additional  premium  re- 

I  because  of  the  application  of  the  Insurance  to  snob 


other  automobile.    The  insurance  terminates  npon  the  replaced 
automobile  on  such  delivery  date. 

Policy  Pariod,  Tarritory,  ParpoMs  of  Uao 

Tliii  policy  applies  only  to  accidents  which  occur  during  the 
policy  period,  while  the  automobile  is  within  the  United  State* 
of  America,  iU  territories  or  possessions,  Canada  or  Newfound- 
land, or  is  being  transported  between  ports  thereof,  and  I* 
owned,  maintained  and  used  for  the  purpose*  sUted  as  appli- 
cable thereto  In  the  declarations. 

Bail  Bond  Ezpaaaa 

The  company  shall  pay  the  cost  of  bonds,  but  without  obliga- 
tion to  apply  for  or  furnish  such  bonds,  guaranteeing  the  In- 
sured's appearance  In  court  If  such  appearance  Is  required  by 
reason  of  an  accident  or  a  traffic  law  violation  occurring  during 
the  policy  period  and  arUing  out  of  tlie  use  of  an  automobile 
with  respect  to  which  use  insurance  Is  afforded  such  Insored 
under  coverage  A  of  this  policy.  The  company's  UabUity  under 
this  Insuring  agreement  with  respect  to  each  bond  shall  not 
exceed  the  usual  charges  of  surety  companies  for  such  bend 
nor  $100. 


BXCLCSn 


lie  the  automobile  Is  used  as  a  public  or  livery  conveyance, 
;  such  use  is  specUlcaily  declared  and  described  in  this 
I  and  premium  charged  tnerefort 

liability  assumed  by  the  insured  under  any  contract  or 

anent; 


(d)  tnder  coverages  A  and  X.  to  bodUy  injury  to  or  deatt  of 

any  employee  of  the  insured  while  engaged  in  the  employment, 
other  than  domestic,  of  the  insured,  or  while  engaged  in  the 
operation,  maintenance  or  repair  of  the  automobile; 

(e)  under  coverage  A,  to  any  obligation  for  which  the  insured  or 
any  company  as  his  insurer  may  be  held  liable  nnder  any 
workmen's  compensation  law; 


kr  coverages  A  and  B.  while  the  automobUe  is  used  for      ^f•^  „„jj,  coverage  B,  to  injury  to  or  destmcUon  of  property 
wing  of  "ny  trailer  owned  or  hired  by  the  named  insured         '      ^  ^  ^^  ^     ,„  ^xuge  of  or  transported  by  the  insured; 

lot  covered  by  like  Insurance  in  the  company;  or  while  "  ,^    ,T       .  j    »,.    * 


raller  covered  by  this  policy  I*  used  with  any  automobile 
I  or  hired  by  the  named  insured  and  not  covered  by  like 
iDce  in  the  company; 


(g)  under  coverage  X,  to  bodily  Injury  to  or  death  of  any  person 
to  or  for  whom  benefit*  are  payable  under  any  workmen'* 
compensation  law  becanae  of  such  injury  or  death. 


CONDITIONS 


its  of  LiabUity.  Cenrmg*  A.  The  Umit  of  bodily  injury 
;ty  stated  in  the  declarations  as  applicable  to  "each  person" 
Umit  of  the  company's  liability  for  all  damages.  Including 
fes  for  care  and  loss  of  services,  arising  out  of  bodily  in- 
including  death  at  any  time  resulting  therefrom,  sustained 
.e  person  In  «ny  one  accident;  the  limit  of  such  liability 
t:  in  the  declarations  as  applicable  to  "each  accident"  la, 
l;t  to  the  above  provision  respecting  each  person,  the  total 
bf  the  company's  liability  for  all  damages,  including  dam- 
for  care  and  lou  of  services,  ariaing  out  of  bodily  injury, 
ling  death  at  any  time  resulting  therefrom,  sustained  by 
jr  more  persons  in  any  one  accident 

It  of  LiabUity.  Corvasa  X.  The  limit  of  Uability  for 
lai  payments  stated  in  the  declarations  as  applicaUe  to 
;  person"  Is  the  limit  of  the  company's  liability  for  all 
ses  incurred  by  or  on  behalf  of  each  person  who  sustains 
r  injury,  including  death  resulting  therefrom,  in  any  one 
;nt. 


'd  shall  not  operate  to  increase  the  limit*  of  the  com- 

I  UabUity. 

iBcial  Rasponsibility  Laws.     Covaragas  A  and  B.     Such 

iDce  as  is  afforded  by  this  policy  for  bodily  injury  li.-ibility 
Dperty  damage  liability  shall  comply  with  the  provisions 
t  motor  vehicle  financial  responsibility  law  of  any  state  or 
lice  which  shall  be  applicable  with  respect  to  any  such 
ty  arising  out  of  the  ownership,  maintenance  or  use  of 
itomoblle  during  the  policy  period,  to  the  extent  of  the 
>ge  and  limits  of  liability  required  by  such  law,  but  in  no 
I  in  excess  of  the  limiU  of  liability  stated  in  this  policy. 
'mured  agrees  to  reimburse  the  company  for  any  payment 
{by  the  company  which  it  would  not  have  been  obligated 
ike  under  the  terms  of  this  poUcy  except  for  the  agree- 
^contained  In  this  paragraph. 

ialt  and  Battnr-  CoTaragaa  A  and  B.  Aaaault  and  bat- 
tiall  be  deemed  an  accident  unlea*  committed  by  or  at  the 
ion  of  the  insured. 

I  c«  of  AcddanL  When  an  accident  occurs  written  notice 
>«  given  by  or  on  behalf  of  the  insured  to  the  company  or 
'  its  authorised  agent:*  as  soon  a«  practicable.  Such  notice 
contain  particulars  sufficient  to  identify  the  insured  and 
easonably  obtainable  information  respecting  the  time, 
and  circumstances  of  the  accident,  the  names  and  ad- 
I  of  the  Injured  and  of  available  witnesses. 


7.  Notio*  of  aaim  or  Salt.  CevaragM  A  and  B.  If  claim  !• 
made  or  suit  is  brought  against  the  Insured,  the  insured  shall 
Immediately  forward  to  the  company  every  demand,  notice, 
soramuns  or  other  process  received  by  him  or  bis  representative. 

S.  AtT"*"- •  and  Cooparatioa  of  tba  InsarwL  Covaragaa  A  and 
B.  The  insured  shall  cooperate  with  the  company  and,  npon 
the  company's  request,  shall  attend  hearings  and  trials  and  shall 
assist  in  effecting  settlements,  securing  and  giving  evidence, 
obtaining  the  attendance  of  witnesses  and  in  the  conduct  of 
suits.  The  insured  shall  not,  except  at  his  own  cost,  voluntarily 
make  any  payment,  assume  any  obligation  or  Incur  any  expense 
other  than  for  such  immediate  medical  and  surgical  relief  to 
others  as  shall  be  imperative  at  the  time  of  accident. 


injured  person  or  someone  on  bis  behalf  shall,  as  soon  a*  prac- 
ticable after  each  request  from  the  company,  furnish  reasonably 
obtainable  information  pertaining  to  the  accident  and  Injury, 
and  execute  authorisation  to  enable  the  company  to  obtain 
medical  reports  and  copies  of  records.    The  Injured  person  shall 


company  when  and  as  often  a*  the  company  may  reasonably 
require. 
0.     Proof  and  Paymaat  of  Claim.     Corarag*  X.     A*  soon  M 

practicable  after  completion  of  the  services  or  after  the  render- 
ing of  services  which  In  cost  equal  or  exceed  the  limit  of  Ua- 
biUty  for  medical  payments  or  after  the  expiration  of  one  year 
from  the  date  of  the  accident,  whichever  is  the  first,  the  injured 
person  or  someone  on  his  behalf  shall  give  to  the  company  writ- 
ten proof  of  claim  under  oath,  stating  the  name  and  address  of 
each  person  and  organisation  which  has  rendered  service*,  the 
nature  and  extent  and  the  date*  of  rendition  of  such  services, 
the  itemised  charges  therefor  and  the  amounts  paid  thereon. 
Upon  the  company's  request,  the  injured  person  or  someone 
on  his  behalf  shall  cause  to  be  given  to  the  company  by  each 
inch  person  and  organisation  written  proof  of  claim  under 
oath,  stating  the  nature  and  extent  and  date*  of  rendition  ot 
luch  services,  the  itemised  charges  therefor  and  the  payments 
received  thereon. 

The  company  shall  have  the  right  to  make  payment  at  any 
time  to  the  injured  person  or  to  any  such  person  or  organisa- 
tion on  account  of  the  services  rendered,  and  a  payment  so 
made  shall  reduce  to  the  extent  thereof  the  amount  payable 
hereunder  to  or  for  such  Injured  person  on  account  of  sock 
injury.  Payment  hereunder  shall  not  constitute  admission  of 
liability  of  the  insured  or,  except  herennder,  of  the  company. 


(Continued  on  reverse  side) 
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CONDITIONS  (Continued) 

iction  Againtt  Company.     Coverages  A  and  B.     No  action  asserting  a 

'  lie  against  the  company  unless,  as  a  condition  precedent  terms  of  tl 

lo,  tlie  insured  shall  have  fully  complied  with  all  the  terms  ment  issuei 

his  policy,  nor  until  the  amount  of  the  insured's  obligation  ized  repres 

lay  shall  have  been  finally  determined  either  by  judgment  ,/.      »    • 

Inst  the  insured  after  actual  trial  or  by  written  agreement  f^t"'fPi 

lie  insured,  the  claimant  and  the  company.  ?*"  °""^  " 

.     ,.                 I       ,       ,  however,  tl 

ny    person    or    organization    or    the    legal    representative  or  insolven 

fcof  who  ha»  secured  such  .judgment  or  written  agreement  celed    shall 

I  thereafter  be  entitled  to  recover  under  this  policy  to  the  sixty' days 

t  of  the  insurance  afforded  by  this  policy.     Nothing  con-  (j)   the  na 

M  in  this  policy  shall  give  any  jjerson  or  organization  any  sured,  and 

t    to   .join    the   company   as   a   codefendant   in   any   action  the  p'rovisii 

|nst  the  insured  to  determine  the  insured's  liability.  proper  tern 

inkruptcy  or  insolvency  of  the  insured  or  of  the  insured's  under  cove 

e  shall  not  relieve  the  company  of  any  of  its  obligations  until  the  a] 

under.  tative  but 

,ction  Against  Company.     Coverage  X.   '  No  action  shall  lie  '''^*^'"  *''*  ^' 

hst  the  company  unless,  as  a  condition  precedent  thereto,  17      Cancelal 

:  shall  have  been  full  compliance  with  all  the  terms  of  this  insured  by 

:y,  nor  until  thirty  days  after  the  required  proofs  of  claim  thereafter  1 

been  filed  with  the  company.  be  cancelec 

ther  Insurance.     Coverages  A  and  B.     If  the  insured  has  at  the  addi 

r  insurance  against  a  loss  covered  by  this  policy  the  com-  ""t   less    th 

■  .'-hall  not  be  liable  under  this  policy  for  a  greater  propor-  effective.     ": 

(if  such  loss  than  the  applicable  limit  of  liability  stated  in  proof  of  n< 

declarations  bears  to  the  total  applicable  limit  of  liability  stated  in  th 

1  valid  and  collectible  insurance  against  such  loss;  provided.  Delivery  of 

!ver,  the  insurance  under  Insuring  Agreements  V  and  VI  by  the  com; 

be  excess  insurance  over  any  other  valid  and  collectible  if  the  na 

ranee  available  to  the  insured,  either  as  an  insured  under  nuted  in  a< 

licy  applicable  with  respect  to  the  automobile  or  otherwise,  procedure 

nst  a  loss  covered  under  either  or  both  of  said  insuring  computed  r 


abrogation.  Coverages  A  and  B.  In  the  event  of  anv  pay- 
L  under  this  policy,  the  company  shall  be  subrogated  to  all 
nsured's  rights  of  recovery  therefor  against  anv  person  or 
nization  and  the  insured  shall  execute  and  deMver  instru- 
ts  and  papers  and  do  whatever  else  is  necessary  to  secure 
rights.  The  insured  shall  do  nothing  after  loss  to  preiu- 
sueh  rights. 

hanges.  Notice  to  any  agent  or  knowledge  possessed  by 
agent  or  by  any  other  person  shall  not  effect  a  waiver  or  a 
ge  in  any  part  of  this  policy  or  estop  the  company  from 


asserting  any  right  under  the  terms  of  this  policy;  nor  shall  the 
terms  of  this  policy  be  waived  or  changed,  except  by  endorse- 
ment issued  to  form  a  part  of  this  policy,  signed  by  an  author- 
ized representative  of  the  company. 

16.  Assignment.  Assignment  of  interest  under  this  policy  shall 
not  bind  the  company  until  its  consent  is  endorsed  hereon;  if, 
however,  the  named  insured  shall  die  or  be  ad.judged  bankrupt 
or  insolvent  within  the  policy  period,  this  policy,  unless  can- 
celed, shall,  if  written  notice  be  given  to  the  company  within 
sixty  days  after  the  date  of  such  death  or  ad.judication,  cover 
(1)  the  named  insured's  legal  representative  as  the  named  in- 
sured, and  (2)  under  coverages  A  and  B,  sub.iect  otherwise  to 
the  provisions  of  Insuring  Agreement  III,  any  person  having 
proper  temporary  custody  of  the  automobile,  as  an  Insured,  and 
under  coverage  X  while  the  automobile  is  uted  by  such  person, 
until  the  appointment  and  qualification  of  such  legal  represen- 
tative but  in  no  event  for  a  period  of  more  than  sixty  day* 
after  the  date  of  such  death  or  ad.iudication. 

17.  Cancelation.  This  policy  may  be  canceled  by  the  named 
insured  by  mailing  to  the  company  written  notice  stating  when 
thereafter  such  cancelation  shall  be  effective.  This  policy  may 
be  canceled  by  the  company  by  mailing  to  the  named  insured 
at  the  address  shown  in  this  policy  written  notice  stating  when 
not  less  than  five  days  thereafter  such  cancelation  shall  be 
effective.  The  mailing  of  notice  as  aforesaid  shall  be  sufficient 
proof  of  notice  and  the  effective  date  and  hour  of  cancelation 
stated  in  the  notice  shall  become  the  end  of  the  policy  period. 
Delivery  of  such  written  notice  either  by  the  named  insured  or 
by  the  company  shall  be  equivalent  to  mailing. 

If  the  named  insured  cancels,  earned  premiums  shall  be  com- 
puted in  accordance  with  the  customary  short  rate  table  and 
procedure.  If  the  company  cancel.s,  earned  premiums  shall  be 
computed  pro  rata.  Premium  adjustment  may  be  made  at  the 
time  cancelation  is  effected  and,  if  not  then  made,  shall  be 
made  as  soon  as  practicable  after  cancelation  becomes  effective. 
The  company's  check  or  the  check  of  its  representative  mailed 
or  delivered  as  aforesaid  shall  be  a  sufficient  tender  of  any 
refund  of  premium  due  to  the  named  insured. 

18.  Declarations.  By  acceptance  of  this  policy  the  nanied  in- 
sured agrees  that  the  statements  in  the  declarations  are  hi.-! 
agreements  and  representations,  that  this  policy  is  issued  in 
reliance  upon  the  truth  of  such  representations  and  that  this 
policy  embodies  all  agreements  existing  between  himself  and 
the  company  or  any  of  its  agents  relating  to  this  insurance. 


In  Witness  Whereof,  the  MARYLAND  CASUALTY  COMPANY   has  caused  this  policy  to  be  signed  by  its  president  and 
ry  at  Baltimore,  Maryland,  and  countersigned  on  the  declarations  page  by  a  duly  authorized  rep"e12n?ative  of  ?hrcompanT 


Secretary 


?6CA<|^(L.iA--jay. 
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158.     AMENDMENT  OF  AUTOMOBILE  POLICY 

A  icobi*  only  with  rc*p«ct  to  luch  and  to  many  of  the  coveragot  «t  arc  dofincd  in  the  policy  and  fof  which  inturonco  it  oHordod 
at  indicated  by  ipccific  premium  charge  in  Item  3  of  the  Doclarationt.) 

•  agreed  thot  the  policy  is  omended  os  follows: 


3.    Medical  Payments  Coveroge  reads: 
Medical   Poyments 

Item  4.    Description  as  to  size  of  the  automobile  reads: 
Body  Type;   Truck  Size; 
(Truck  Load  Capacity); 
Tonk  Gollonoge   Capacity; 
or  Bus  Seating  Capacity 

ring  Agreemcntt 

The  words  "bodily   injury,"  and  the  word  "injury"  when  referring  to  bodily  injury,  include  "sickness  or  dis 
The  following  is  odded  if  not  provided  by  the  policy: 
Boil  Bond  Expenie 

The  compony  shall  poy  the  cost  of  bonds,  but  without  obligation  to  apply  for  or  furnish  such  bonds,  guaranteeing  the  insured's 
oppeoronce  in  court  if  such  oppeorance  is  required  by  reason  of  on  accident  or  a  troffic  low  violation  occurring  during  the  pol- 
icy period  and  orising  out  of  the  use  of  on  automobile  with  respect  to  which  use  insurance  is  afforded  such  insured  under  bodily 
iniury  liobility  coverage  of  this  policy.  The  compony's  liability  under  this  insuring  ogreement  with  respect  to  eoch  bond  shall 
not  exceed  the  usuol  charges  of  surety  companies  for  such  bond  nor  $100. 

Medico!   Payments  Coveroge  reads: 

Medical  Payments — To  poy  all  reasonable  expenses  incurred  within  one  year  from  the  dote  of  Occident  for  necessary  medical, 
surgical,  ombuionce,  hospitol,  professional  nursing  ond  funeral  services,  to  or  for  each  person  who  sustains  bodily  injury,  sickness 
or  diseose,  caused  by  Occident,  while  in  or  upon,  entering  or  alighting  from  the  automobile  if  the  automobile  is  being  used  by 
the  nomed  insured  or  with  his  permission. 

In    Insuring   Agreement   III,    Definition  of   "Insured",   divisions  (o)  and  (b)  do  not  opply. 

Insuring  Agreements  heoded:  "Automobile  Defined,  Trailers,  Two  or  More  Automobiles";  "Use  of  Other  Private  Passenger  Auto- 
mobiles"; "Use  of  Other  Automobiles";  "Temporary  Use  of  Substitute  Automobile";  and  "Automatic  Insurance  for  Newly  Acquired 
Automobiles,"  are  replaced  by  the  following: 

IV  Automobile  Defined,  Trailers,  Two  or  More  Automebilet 

(o)   Automobile.     Except  where  stoted  to  the  controry,   the  word  "automobile"   meons: 

(1)  Described  Automobile — the   motor  vehicle  or  troiler  described  in  this  policy; 

(2)  Utility  Trailer — under  bodily  injury  liability,  property  damage  liability  and  medical  poyments,  o  trailer  not  so  described, 
if  designed  for  use  with  a  private  passenger  automobile,  if  not  being  used  with  another  type  outomobile  ond  if  not  a 
home,   office,   store,   display  or  passenger  trailer; 

(3)  Temporary  Substitute  Automobile — under  bodily  injury  liability,  property  damage  liobility  and  medical  payments,  on 
outomobile  not  owned  by  the  named  insured  while  temporarily  used  os  the  substitute  for  the  described  automobile 
while   withdrawn   from   normal    use   because  of    its  breokdown,  repair,  servicing,  loss  or  destruction; 

(4)  Newly  Acquired  Automobile — or  outomobile,  ownership  of  which  is  ocquired  by  the  named  insured  who  is  the  owner 
of  the  described  automobile,  if  the  named  insured  notifies  the  compony  within  thirty  days  following  the  dote  of  its 
delivery  to  him,  and  if  either  it  reploces  on  outomobile  described  in  this  policy  or  the  compony  insures  oil  automobiles 
owned  by  the  nomed  insured  ot  such  delivery  dote;  but  the  insurance  with  respect  to  the  newly  ocquired  automobile 
does  not  apply  to  any  loss  against  which  the  named  insured  has  other  volid  and  collectible  insurance.  The  named  in- 
sured sholl  pay  any  additionol  premium  required  becouse  of  the  application  of  the  insuronce  to  such  riewly  acquired 
automobile. 

The  word  "automobile"  also  includes  under  the  coverages  of  comprehensive,  collision  or  upset,  fire,  theft,  windstorm 
and  combined   odditionol    coverage    its  equipment   and   other  equipment  permanently   attached   thereto. 

(b)  Semitrailer.     The   word   "trailer"    includes  semitrailer. 

(c)  Two  or  More  Automobilet.  When  two  or  more  automobiles  ore  insured  hereunder,  the  terms  of  this  policy  sholl  apply  sep- 
arately to  eoch,  but  a  motor  vehicle  ond  o  trailer  or  trailers  attached  thereto  shall  be  held  to  be  one  automobile  os  re- 
spects limits  of  liability  for  bodily  injury  liability  and  property  domoge  liability  ond  seporote  outomobiles  as  respects 
limits  of  liability,  including  any  deductible  provisions,  under  coverages  of  comprehensive,  collision  or  upset,  fire,  theft, 
windstorm,   combined  odditionol   coverage  and   towing  and  labor  costs. 

V  Ute  of  Other  Automobilet 

If  the  named  insured  is  on  individual  who  owns  the  automobile  classified  as  "pleosure  and  business"  or  husband  and  wife  either 
or  both  of  whom  own  said  outomobile,  such  insuronce  os  is  afforded  by  this  policy  for  bodily  injury  liability,  for  property  damage 
liobility  and  for  medical  payments  with  respect  to  said  automobile  applies  with  respect  to  ony  other  automobile,  subject  to  the 
following  provisions: 

(See   other    side) 
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^TJ^^  u^  insuronce  for  bod.ly  .n)ury  l.ob.lity  ond  for  property  domoge  liobility  the  unquolified  word  "insgred" 
includes  (1)  such  framed  insured,  (2)  the  spouse  of  such  individuol  if  o  resident  of  the  some  household  ond  (3)  any  other 
person  or  orgonizotion  legolly  responsible  for  the  use  by  such  nomed  insured  or  spouse  of  on  outomobile  not  owned  or 


orKe. 
(b)  This  insuring  ogreement  does  not  opply: 

(i;  to  ony  outomobile  owned  by,  hired  as  port  of  o  frequent  use  of  hired  outomobiles  by,  or  furnished  for  reaulor  use  to 
the  nomed  insured  or  o  member  of  his  household  other  thon  o  private  chouffe 
insured  or  spouse; 

*^'  aufVn(J!fJ^i!!;J!i*'il'  ^"^  'V*^  ''"'*u'"  '^  occupation  of  the  nomed  insured  or  spouse  except  o  privote  possenger 
automobile   operated   or   occupied   by   such    named  insured,  spouse,  chouffeur  or  servant;  k-        » 

(3)  to  ony  accident  orising  out  of  the  operation  of  on  automobile  repair  shop,  public  garage,   soles  agency    service  sto- 
tion  or  public  parking  place;  »       »  .  »       r. 

(4)  under  medicol  poyments    unless  the  injury  results  from  the  operotion  of  such  other  automobile  by  such  nomed  insured 
"ns^d""'  °"  *'  *"^^  chauffeur  or  servant,  or  from  the  occuponcy  of  soid  outomobile  by  such  named 

ExclatieiM 

A.  In  exclusion  (c)  the  words  "nomed  insured"  ore  omended  to  read  "insured." 

B.  Exclusion  (d)  is  onrtended  to  read  os  follows: 

(d>  under  bodily  injury  liobility  and  medicol  poyments,  to  bodily  injury  to  or  sickness,  diseose  or  death  of  ony  employee  of  the 
insured  while  engaged  in  the  employment,  other  thon  domestic,  of  the  insured  or  in  domestic  employment  if  benefits  there- 
tor  ore  either  payable  or  required  to  be  provided  undjr  any  workmen's  compensotion  low; 

C.  Exclusion  (g)  is  omended  to  reod  as  follows: 

(g)  under  medicol  payments,  to  bodily  injury  to  or  sickness,  disease  or  death  of  any  person  if  benefits  therefor  are  poyoble  under 
ony  workmen's  compensation  low;  k  r      <=         c 

D.  Exclusion  (o)  is  eliminoted. 

A.    The  insuronce  under  bodily  injury  lioh''=»"  — ■ *-■  -■ i^-um-^.  ..t. ■_   •_  


othl^'i        '"su'once  ovoiloble  to  the  insured,  either  as  on  insured  under  o  policy  opplicoble 


to  said  automobiles  or 


B.    The  insurance  offorded  under  medical  payments  with  respect  to  other  automobiles  under  Insuring  Agreement  V  sholl  be  excess 
insurance  over  ony  other  valid  and  collectible  medicol  payments  insurance  opplicoble  thereto. 


s  endorsement  forms  a  port  of  Policy  Mn    15»1091.25       

Maryland  Caaualty  Conpaaqr 

(Nome  of  Insuronce  Compony) 

d   is  effective  f,.^        Jlllj    31,     1947 

(12:01   A.  M.  Stondord  Time) 

Dallas •  Texaa 


Harold  M.  Kalnhnr 

„f  Baltlmo]?e.   Md. 


(Duly  Authorized  Representotive) 

MA   158.— AMENDMENT    OF    AUTOMOBILE    POLICY 
Stondord   Automobile   Endorsement 
Amended  Dec.   I,  1947. 
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EXHIBIT    B 

In  the  Circuit  Court  of  the  State  of  Oregon 
for  the  County  of  Multnomah 

No.  182-988 

ROBERT  CARL  GETLIN,  Administrator  of  the 
Estate  of  Corinne  Constance  Getlin,  Deceased, 

Plaintiff, 
vs. 

HAROLD     M.     KALAHAR     and     PHILIP 
RODGERS, 

Defendants. 

JUDGMENT  ORDER 

This  cause  came  on  for  trial  before  the  Honorable 
Charles  W.  Redding,  Judge  of  the  above-entitled 
court,  and  the  jury  duly  impanelled  and  sworn  on 
the  6th  day  of  February,  1950,  the  plaintiff  appear- 
ing in  person  and  by  and  through  W.  A.  Franklin, 
of  his  attorneys,  and  the  defendants  appearing  in 
person  and  by  and  through  Herbert  Hardy  and 
Harold  Hutchinson,  of  their  attorneys,  whereupon 
opening  statemens  of  counsel  were  made  and  testi- 
mony taken,  and  thereafter  the  cause  was  argued  by 
counsel  to  the  jury,  and  the  -court  instructed  the 
jury  as  to  the  law,  and  the  jury  retired  in  charge 
of  a  properly  sworn  officer  to  consider  their  verdict, 
and  thereafter  the  jury  returned  into  court  the  fol- 
lowing verdict : 
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*'In  the  Circuit  Court  of  the  State  of  Oregon 
for  the  County  of  Multnomah 

No.  182-988 

ROBERT  CARL  GETLIN,  Administrator  of  the 
Estate  of  Corinne  Constance  Getlin,  Deceased, 

Plaintiff, 
vs. 

HAROLD     M.     KALAHAR     and     PHILIP 
RODGERS, 

Defendants. 

VERDICT 

We,  the  jury,  duly  impanelled  and  sworn  to  try 
the  above-entitled  cause,  do  find  our  verdict  for  the 
plaintiff  and  against  the  defendants  and  each  of 
them,  and  assess  plaintiff's  damages  in  the  sum  of 
$5,000. 

/s/  LEE  F.  GRIFFITH, 
Foreman." 

Now,  therefore,  based  upon  said  verdict, 

It  Is  Hereby  Ordered  and  Adjudged  That  plain- 
tiff have  of  and  take  judgment  against  defendants, 
Harold  M.  Kalahar  and  Philip  Rodgers,  and  ea43h  of 
them,  in  the  sum  of  $5,000,  together  with  plaintiff's 
costs  and  disbursements  herein  taxed  at  $153.60, 
and  that  execution  issue  therefor. 

Dated  this  21st  day  of  February,  1950. 

/s/  CHARLES  W.  REDDING, 
Judge. 
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State  of  Oregon, 

County  of  Multnomah — ss. 

Due  and  legal  service  of  the  foregoing,  by  receipt 
of  a  duly  certified  copy  thereof,  as  required  by  law, 
is  hereby  accepted  in  Multnomah  County,  Oregon, 
on  this  21st  day  of  February,  1950. 

/s/  HERBERT  C.  HARDY, 

Of  Attorneys  for  Defendants. 

[Stamped] :  Book  1006,  page  158.  Judgment 
docketed  Feb.  23,  1950,  book  46,  page 
127  and  202.  Entered  in  Journal  Feb. 
21,  1950. 

In  the  Circuit  Court  of  the  State  of  Oregon 
for  the  County  of  Multnomah 

No.  182-988 

ROBERT  CARL  GETLIN,  Administrator  of  the 
Estate  of  Corinne  Constance  Getlin,  Deceased, 

Plaintiff, 

vs. 

HAROLD     M.     KALAHAR     and     PHILIP 
RODGERS, 

Defendants. 

VERDICT 

We,  the  jury,  duly  impanelled  and  sworn  to  try 
the  above-entitled  cause,  do  find  our  verdict  for 
the  plaintiff  and  against  the  defendants  and  each  of 
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them,  and  assess  plaintiff's  damages  in  the  sum  of 
$5,000. 

/s/  LEE  F.  GRIFFITH, 
Foreman. 

[Endorsed]:  Filed  Feb.  9,  1950;  Circuit  Court, 
Oregon. 

In  the  Circuit  Court  of  the  State  of  Oregon 
for  the  County  of  Multnomah 

No.  182-988 

ROBERT  CARL  GETLIN,  Administrator  of  the 
Estate  of  Corinne  Constance  Getlin,  Deceased, 

Plaintiff, 

vs. 

HAROLD     M.     KALAHAR     and     PHILIP 
RODGERS, 

Defendants. 

ANSWER  TO  AMENDED  COMPLAINT 

Come  now  the  defendants,  and  for  answer  to 
plaintiff's  amended  complaint,  deny  each  and  every 
allegation,  matter  and  thing  contained  therein,  and 
the  whole  thereof. 

Wherefore,  defendants  having  fully  answered 
plaintiff's  complaint,  demand  that  plaintiff  take 
nothing  thereby  and  that  judgment  be  given  for  the 
defendants  and  for  their  costs  and  disbursements 
incurred  herein. 

CAKE,  JAUREGUY  &  TOOZE, 
Attorneys  for  Defendants. 
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State  of  Oregon, 

County  of  Multnomah — ss. 

I,  Herbert  C.  Hardy,  being  first  duly  sworn, 
depose  and  say:  That  I  am  one  of  the  attorneys 
for  the  defendants  in  the  above-entitled  case;  that 
I  make  this  affidavit  for  the  reason  that  defendants 
are  not  now  within  the  County  of  Multnomah,  State 
of  Oregon;  that  I  have  read  the  foregoing  answer, 
know  the  contents  thereof,  and  the  same  is  true, 
as  I  verily  believe. 

/s/  HERBERT  C.  HARDY. 

Subscribed  and  sworn  to  before  me  this  28th  day 
of  June,  1949. 

[Seal]        /s/  HAROLD  B.  HUTCHINSON, 

Notary  Public  for  Oregon. 

My  commission  expires  8-12-50. 

Due  and  legal  service  of  the  within  Answers,  by 
receipt  of  a  duly  certified  copy  thereof,  as  required 
by  law,  is  hereby  accepted  in  Multnomah  County, 
Oregon,  this  29th  day  of  June,  1949. 

/s/  W.  A.  FRANKLIN, 

Of  Attorneys  for  Plaintiff. 

[Endorsed] :  Filed  June  29,  1949;  Circuit  Court, 
Oregon. 
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In  the  Circuit  Court  of  the  State  of  Oregon 
for  the  County  of  Multnomah 

No.  182-988 

ROBERT  CARL  GETLIN,  Administrator  of  the 
Estate  of  Corinne  Constance  Getlin,  Deceased, 

Plaintiff, 

vs. 

HAROLD     M.     KALAHAR     and     PHILIP 
RODGERS, 

Defendants. 

AMENDED  COMPLAINT 

Now  comes  plaintiff  and  brings  this,  his  Amended 
Complaint,  and  for  cause  of  action  against  defend- 
ants, alleges: 

I. 

That  at  all  times  mentioned  herein,  defendant 
Harold  M.  Kalahar  was  employed  by  the  National 
Literary  League,  Inc.,  an  Ohio  corporation,  to 
travel  about  the  country  as  an  independent  con- 
tractor and  solicit  magazine  subscriptions  on  behalf 
of  said  National  Literary  League,  Inc. 

II. 

That  in  connection  with  his  said  employment  said 
defendant  Harold  M.  Kalahar  did  travel  about  from 
state  to  state,  and  towm  to  town,  soliciting  magazine 
subscriptions,  and  did  hire  certain  salesmen  to 
solicit  magazine  subscriptions  on  behalf  of  himself 
and  National  Literary  League,  Inc. ;  that  defendant 
Harold  M.  Kalahar  paid  said  solicitors  on  a  com- 
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mission  basis,  and  in  connection  with  said  employ- 
ment, defendant  Harold  M.  Kalahar  did  furnish 
free  transportation  to  said  solicitors  from  state  to 
state,  and  city  to  city,  and  said  transportation  was 
part  of  the  compensation  paid  solicitors  for  their 
services;  that  in  addition  to  the  commissions  and 
transportation,  said  defendant  Harold  M.  Kalahar 
did  furnish  a  driver  to  transport  said  solicitors 
from  place  to  place. 

III. 

That  at  all  times  herein  mentioned  Corinne  Con- 
stance Getlin  was  employed  by  defendant  Harold 
M.  Kalahar  as  a  solicitor,  and  was  provided  trans- 
portation from  place  to  place  in  a  vehicle  owned 
by  defendant  Harold  M.  Kalahar,  and  was  com- 
pensated on  a  commission  basis  for  her  services. 

IV. 

That  on  or  about  August  31,  1947,  Corinne  Con- 
stance Getlin  was  being  transported  from  Pendle- 
ton, Oregon,  to  The  Dalles,  Oregon,  in  a  1946  model 
Chevrolet  station  wagon  owned  by  defendant  Harold 
M.  Kalahar,  and  operated  by  defendant  Philip 
Rodgers,  agent  of  said  defendant  Harold  M.  Kala- 
har; that  said  transportation  was  pursuant  to 
Corinne  Constance  Getlin 's  contract  of  employment 
with  defendant  Harold  M.  Kalahar;  that  approxi- 
mately 2:15  p.m.  on  said  date,  defendant  Philip 
Rodgers  was  driving  said  automobile  in  a  westerly 
direction  on  U.  S.  Highway  No.  730;  that  near 
Mile  Post  175,  near  Boardman,   Oregon,  said  de- 
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fendant  Philip  Rogers  so  negligently  and  carelessly 
operated  said  vehicle  that  he  caused  the  same  to 
come  into  violent  collision  with  a  vehicle  then  and 
there  being  driven  in  an  easterly  direction  by  one 
James  Ernest  Tyler,  causing  personal  injuries  to 
said  Corinne  Constance  Getlin,  proximately  causing 
her  death  on  said  day. 

V. 

That  defendants,  and  each  of  them,  were  careless, 
reckless  and  negligent  in  the  operation  of  the  station 
wagon  of  the  defendant  Harold  M.  Kalahar,  in  the 
following  particulars: 

1.  In  driving  said  vehicle  at  a  dangerous  and 
reckless  speed  under  the  circumstances  then  and 
there  existing; 

2.  In  failing  and  neglecting  to  maintain  a  proper 
or  any  lookout  for  curves  in  said  Highway,  or  for 
other  vehicles  then  anti  there  using  said  Highway; 

3.  In  failing  and  neglecting  to  keep  said  vehicle 
under  proper  control  so  as  to  then  and  there  be  able 
to  stop,  swerve  or  otherwise  avoid  striking  the  said 
vehicle  owned  and  operated  by  said  James  Ernest 
Tyler ; 

4.  In  driving  and  operating  said  automobile 
across  and  onto  the  wrong  or  southerly  one-half  of 
said  Highway; 

5.  In  engaged  in  racing  with  another  automobile 
owned  and  operated  by  defendant  Harold  M.  Kala- 
har at  the  said  time  and  place. 
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VI. 

That  as  a  direct  and  proximate  result  of  the  care- 
less, reckless  and  negligent  operation  of  said  vehicle, 
as  aforesaid,  said  Corinne  Constance  Getlin  was 
thrown  from  said  automobile  and  killed. 

That  plaintiff  is  the  husband  of  said  deceased,  and 
that  deceased  left  no  surviving  dependents. 

VII. 

That  heretofore  and  by  virtue  of  certain  pro- 
ceedings had  in  the  Circuit  Court  of  the  State  of 
Oregon,  for  Multnomah  County,  Probate  Depart- 
ment, plaintiff  was  appointed  administrator  of  the 
estate  of  said  deceased,  and  Letters  of  Adminis- 
tration have  been  issued. 

VIII. 

That  by  reason  of  the  wrongful  death  of  said 
Corinne  Constance  Getlin,  plaintiff  necessarily  in- 
curred burial  expenses  in  the  sum  of  $729.28. 

That  said  Corinne  Constance  Getlin  was  a  sales 
girl  by  occupation,  and  earned  upwards  of  $200.00 
per  month,  and  was  of  the  age  of  seventeen  years; 
that  she  was  industrious  and  of  good  health  and 
habits,  and  had  she  survived  the  plaintiff  would 
have  derived  pecuniary  benefits  from  the  deceased 
to  the  extent  of  not  less  than  Te«rTfeeu8ft»d  Dollars 
(1^:600.00),  $9,270.72,  and  that  by  reason  of  the 
death  of  said  Corinne  Constance  Getlin  plaintiff 
has  been  and  is  damaged  in  the  sum  of  Ten  Thou- 
sand Dollars  ($10,000.00) ;  that  plaintiff  maintains 
this  action  for  the  benefit  of  himself  as  widower 
of  said  deceased. 
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Wherefore,  plaintiff  demands  judgment  against 
defendants  and  each  of  them  for  the  sum  of  Ten 
Thousand  Dollars  ($10,000)  and  for  his  costs  and 
disbursements  incurred  herein. 

LORD,  ANDERSON  & 
FRANKLIN, 

By  /s/  W.  A.  FRANKLIN, 

Attorneys  for  Plaintiff. 
State  of  Oregon, 
County  of  Multnomah — ss. 

I,  W.  A.  Franklin,  being  first  duly  sworn,  on 
oath  say  that  I  am  one  of  the  attorneys  for  the 
above-named  plaintiff;  I  know  the  contents  of  the 
foregoing  Amended  Complaint  and  believe  the  same 
to  be  true.  I  make  this  verification  for  the  reason 
that  plaintiff  is  not  at  this  time  within  Multnomah 
County. 

/s/  W.  A.  FRANKLIN. 

Subscribed  and  sworn  to  before  me  this  17th  day 
of  June,  1949. 

[Seal]        /s/  MARIE  BENNETT, 

Notary  Public  for  Oregon. 

My  commission  expires  1/31/53. 

Service  by  copy  admitted  this  20th  day  of  June, 
1949. 

/s/  HERBERT  C.  HARDY, 

Of  Attorneys  for  Defendants. 

[Endorsed] :  Filed  June  20,  1949 ;  Circuit  Court, 
Oregon. 
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In  the  Circuit  Court  of  the  State  of  Oregon 
for  the  County  of  Multnomah 

No.  182988 

ROBERT  CARL  GETLIN,  Administrator  of  the 
Estate  of  Corinne  Constance  Getlin,  Deceased, 

Plaintiff, 

vs. 

HAROLD  M.  KALAHAR  and  PHILIP  ROGERS, 

Defendants. 

COMPLAINT 

Comes  Now  the  plaintiff  and  for  cause  of  action 
against  the  defendants  herein,  complains  and  alleges 
as  follows: 

L 

That  at  all  times  mentioned  herein,  defendant, 
Harold  M.  Kalahar,  was  employed  by  the  National 
Literary  League,  Inc.,  an  Ohio  Corporation,  to 
travel  about  the  country  as  an  independent  con- 
tractor and  solicit  magazine  subscriptions  on  behalf 
of  said  National  Literary  League,  Inc. 

II. 

That  in  connection  with  his  said  employment  de- 
fendant, Harold  M.  Kalahar,  did  travel  about  from 
state  to  state,  and  from  town  to  town,  soliciting 
magazine  subscriptions,  and  did  hire  certain  sales- 
men to  solicit  magazine  subscriptions  on  behalf  of 
himself  and  National  Literary  League,  Inc.  That 
defendant,  Harold  M.  Kalahar,  paid  said  solicitors 
on  a  commission  basis  and  in  connection  with  said 
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employment,  defendant,  Harold  M.  Kalahar,  did 
furnish  free  transportation  to  said  solicitors  from 
state  to  state,  and  city  to  city,  and  said  transporta- 
tion was  part  of  the  compensation  paid  solicitors 
for  their  services;  that  in  addition  to  the  commis- 
sions and  transportation  said  defendant,  Harold 
M.  Kalahar,  did  furnish  a  driver  to  transport  said 
solicitors  from  place  to  place. 

III. 
That  at  all  times  herein  mentioned,  plaintiff  was 
employed  by  defendant,  Harold  M.  Kalahar,  as  a 
solicitor  and  was  provided  transportation  from 
place  to  place  in  a  vehicle  owned  by  defendant, 
Harold  M.  Kalahar,  and  was  compensated  on  a  com- 
mission basis  for  her  services. 

lY. 

'That  on  or  about  August  31,  1947,  plaintiff  was 
being  transported  from  Pendleton,  Oregon,  to  The 
Dalles,  Oregon,  in  a  1946  model  Chevrolet  station 
wagon,  owned  by  defendant,  Harold  M.  Kalahar, 
and  operated  by  defendant,  Philip  Rodgers,  agent 
of  defendant,  Harold  M.  Kalahar;  that  said  trans- 
portation was  pursuant  to  plaintiff's  contract  of 
employment  with  Harold  M.  Kalahar;  that  at  ap- 
proximately 2:15  p.m.,  on  said  date,  defendant, 
Philip  Rodgers,  was  driving  said  automobile  in  a 
westerly  direction  on  U.  S.  Highway  No.  730;  that 
near  Mile  Post  No.  175,  near  Boardman,  Oregon, 
said  defendant,  Philip  Rodgers,  so  negligently  and 
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carelessly  operated  said  vehicle  that  he  caused  the 
same  to  come  into  violent  collision  with  a  vehicle 
then  and  there  being  driven  in  an  easterly  direction 
by  one  James  Ernest  Tyler,  causing  personal  in- 
juries to  plaintiff,  as  hereinafter  alleged. 

V. 

That  def  endatnts,  and  each  of  them,  were  careless, 
reckless  and  negligent  in  the  operation  of  the  de- 
fendant, Harold  M.  Kalahar's  station  wagon,  in  the 
following  particulars: 

1.  In  driving  said  vehicle  at  a  dangerous  and 
reckless  speed  under  the  circumstances  then  and 
there  existing. 

2.  In  failing  and  neglecting  to  maintain  a  proper, 
or  any  lookout  for  curves  in  said  highway,  or  for 
other  vehicles  then  and  there  using  said  highway. 

VI. 

That  as  a  direct  and  proximate  result  of  the  care- 
less, reckless  and  negligent  operation  of  said  vehicle, 
as  aforesaid,  Corinne  Constance  Getlin  was  thrown 
from  said  automobile  and  killed. 

That  plaintiff  is  the  husband  of  said  deceased  and 
that  deceased  left  no  surviving  dependents. 

VII. 

That  heretofore,  and  by  virtue  of  certain  pro- 
ceedings had  in  the  Circuit  Court  of  the  State  of 
Oregon,  for  Multnomah  County,  Probate  Depart- 
ment, plaintiff  was  appointed  administrator  of  the 
Estate  of  said  deceased  and  Letters  of  Adminis- 
tration have  been  issued. 
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VIII. 

That  said  Corinne  Constance  Getlin  was  a  sales 
girl  by  occupation  and  earned  upwards  of  $200.00 
per  month  and  was  of  the  age  of  seventeen  years; 
that  she  was  industrious  and  of  good  habits  and  in 
good  health  and  had  she  survived,  would  have  ac- 
cummulated  an  estate  in  excess  of  $10,000.00,  and 
that  by  reason  of  the  death  of  said  Corinne  Con- 
stance Getlin  plaintiff  has  been  and  is  damaged  in 
the  sum  of  Ten  Thousand  Dollars  ($10,000.00) ;  that 
plaintiff  maintains  this  action  for  the  benefit  of  the 
estate  of  deceased. 

Wherefore,  plaintiff  demands  judgment  against 
defendants,  and  each  of  them,  for  the  sum  of  Ten 
Thousand  Dollars  ($10,000.00),  and  for  his  costs 
and  disbursements  incurred  herein. 

LORD,  ANDERSON  AND 
FRANKLIN, 

By  /s/  W.  A.  FRANKLIN, 

Attorneys  for  Plaintiff. 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  W.  A.  Franklin,  being  first  duly  sworn,  say 
that  I  am  one  of  the  attorneys  for  plaintiff  in  the 
within-entitled  action  and  that  the  foregoing  Com- 
plaint is  true  as  I  verily  believe;  that  I  make  this 
verification  for  the  reason  that  plaintiff  is  not  now 
within  Multnomah  County. 

/s/  W.  A.  FRANKLIN. 
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Subscribed  and  sworn  to  before  me  this  14th  day 
of  June,  1947. 
[Seal]        /s/  WM.  P.  LORD, 

Notary  Public  for  Oregon. 

My  commission  expires  2/4/1949. 

State  of  Oregon, 

County  of  Multnomah — ss.  No.l834 

I  Al.  L.  Brown,  County  Clerk  and  Ex-Ofi&cio 
Clerk  of  the  Circuit  Court  of  the  State  of  Oregon 
for  the  County  of  Multnomah,  a  Court  of  Record, 
Do  Hereby  Certify  that  the  foregoing  copy  of  Com- 
plaint, Amended  Complaint,  Answer  to  Amended 
Complaint,  Verdict  and  Judgment  Order,  case  No. 
182-988,  Robert  Carl  Getlin  vs.  Harold  M.  Kalahar 
and  Philip  Rodgers,  has  been  compared  by  me  with 
the  original  and  that  it  is  a  correct  transcript  there- 
from, and  of  the  whole  of  such  original  Complaint, 
Amended  Complaint,  Answer,  Verdict  &  Judgment 
as  the  same  appears  on  file  and  of  record  in  my  office 
and  in  my  custody. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court,  this  20th 
day  of  October,  A.D.,  1950. 

[Seal]  AL.  L.  BROWN, 

County  Clerk. 

By  /s/  C.  BROOKS, 

Deputy. 

[Endorsed] :  Filed  June  16,  1948,  Circuit  Court, 
Oregon. 

[Endorsed]:     Filed  January  8,  1951;  U.S.D.C. 
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EXHIBIT  C 

May  26,  1949. 

Mr.  Harold  M.  Kalahar 

Ee:  Mason,   Cannon,   Smith,   Nickerson  and     t 
Getlin   v.    Kalahar    and   Rodgers    (five 
cases) 

Dear  Mr.  Kalahar: 

In  connection  with  the  above-entitled  cases,  it 
would  appear  from  the  allegations  in  the  amended 
complaints  that  plaintiffs  are  expecting  to  base 
their  recovery  upon  the  existence  of  an  employer- 
employee  relationship  between  you  and  the  plain- 
tiffs. We  have  investigated  this  relationship  and 
we  now  have  arrived  at  the  conclusion  that  there 
probably  was  an  employer-employee  relationship  be- 
tween you  and  the  plaintiffs. 

We  direct  your  attention  to  the  following  pro- 
visions of  your  policy: 

' '  Exclusions 

This  policy  does  not  apply: 

(d)  Under  coverages  A  and  C  [A — bodily 
injury  liability,  and  C— medical  payments],  to 
bodily  injury  to  or  death  of  any  employee  of 
the  insured  while  engaged  in  the  employment, 
other  than  domestic,  of  the  insured,  or  under 
Coverage  A,  while  engaged  in  the  operation, 
maintenance  or  repair  of  the  automobile; 

(e)  Under  Coverage  A,  to  any  obligation 
for  which  the  insured  or  any  company  as  his 
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insurer  may  be  held  liable  under  any  work- 
men's compensation  law;" 

(Bracketed  material  added) 

We  invite  your  attention  to  the  fact  that  under 
Clause  (e)  of  the  Exclusions  set  forth  above,  there 
is  excluded  from  coverage  obligations  for  which 
you  may  be  held  liable  under  any  workmen's  com- 
pensation law. 

It  is  now  time  that  an  answer  be  filed.  If  we  are 
to  undertake  the  defense  of  these  cases  under  the 
provisions  of  our  policy,  our  attorneys,  in  pre- 
paring the  answers,  will  be  obliged  to  admit  the 
allegations  of  the  complaints  setting  forth  the  em- 
ployer-employee relationships  between  the  plaintiffs 
and  yourself,  unless,  of  course,  you  have  further 
inforaiation  which  is  contrary  to  the  facts  as  they 
now  appear. 

It  also  appears  that  since  the  employer-employee 
relationship  exists,  the  plaintiffs'  remedies  probably 
lie  under  the  workmen's  compensation  acts  of  the 
states  in  which  they  were  hired  and  our  attorneys 
will  undoubtedly  assert  such  defense.  If  this  de- 
fense prevails,  it  is  our  opinion  that  these  present 
cases  will  be  dismissed  in  Oregon  and  the  plain- 
tiffs may  seek  their  remedies  under  the  workmen's 
compensation  laws  of  other  states.  Of  course  it 
may  be  that  in  some  of  the  cases  the  plaintiff  would 
have  no  remedy  under  the  workmen's  compensation 
law  of  the  state  in  which  he  was  hired  and  if  there 
was  no  such  remedy,  then  that  particular  plaintiff's 
present  suit  would  be  construed  to  be  a  common 
law  action  of  an  employee  against  an  employer.   On 
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EXHIBIT  C 

May  26,  1949. 
Mr.  Harold  M.  Kalahar 

Re:  Mason,  Cannon,  Smith,  Nickerson  and 
Getlin  v.  Kalahar  and  Rodgers  (five 
cases) 

Dear  Mr.  Kalahar: 

In  connection  with  the  above-entitled  cases,  it 
would  appear  from  the  allegations  in  the  amended 
complaints  that  plaintiffs  are  expecting  to  base 
their  recovery  upon  the  existence  of  an  employer- 
employee  relationship  between  you  and  the  plain- 
tiffs. We  have  investigated  this  relationship  and 
we  now  have  arrived  at  the  conclusion  that  there 
probably  was  an  employer-employee  relationship  be- 
tween you  and  the  plaintiffs. 

We  direct  your  attention  to  the  following  pro- 
visions of  your  policy: 

* '  Exclusions 

This  policy  does  not  apply: 

(d)  Under  coverages  A  and  C  [A — bodily 
injury  liability,  and  C — medical  payments],  to 
bodily  injury  to  or  death  of  any  employee  of 
the  insured  while  engaged  in  the  employment, 
other  than  domestic,  of  the  insured,  or  under 
Coverage  A,  while  engaged  in  the  operation, 
maintenance  or  repair  of  the  automobile; 

(e)  Under  Coverage  A,  to  any  obligation 
for  which  the  insured  or  any  company  as  his 
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insurer  may  be  held  liable  under  any  work- 
men's compensation  law;" 

(Bracketed  material  added) 

We  invite  your  attention  to  the  fact  that  under 
Clause  (e)  of  the  Exclusions  set  forth  above,  there 
is  excluded  from  coverage  obligations  for  which 
you  may  be  held  liable  under  any  workmen's  com- 
pensation law. 

It  is  now  time  that  an  answer  be  filed.  If  we  are 
to  undertake  the  defense  of  these  cases  under  the 
provisions  of  our  policy,  our  attorneys,  in  pre- 
paring the  answers,  will  be  obliged  to  admit  the 
allegations  of  the  complaints  setting  forth  the  em- 
ployer-employee relationships  between  the  plaintiffs 
and  yourself,  unless,  of  course,  you  have  further 
information  which  is  contrary  to  the  facts  as  they 
now  appear. 

It  also  appears  that  since  the  employer-employee 
relationship  exists,  the  plaintiffs'  remedies  probably 
lie  under  the  workmen's  compensation  acts  of  the 
states  in  which  they  were  hired  and  our  attorneys 
will  undoubtedly  assert  such  defense.  If  this  de- 
fense prevails,  it  is  our  opinion  that  these  present 
cases  will  be  dismissed  in  Oregon  and  the  plain- 
tiffs may  seek  their  remedies  under  the  workmen's 
compensation  laws  of  other  states.  Of  course  it 
may  be  that  in  some  of  the  cases  the  plaintiff  would 
have  no  remedy  under  the  workmen's  compensation 
law  of  the  state  in  which  he  was  hired  and  if  there 
was  no  such  remedy,  then  that  particular  plaintiff's 
present  suit  would  be  construed  to  be  a  common 
law  action  of  an  employee  against  an  employer.   On 
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the  other  hand,  they  can  amend  their  present  com- 
plaints and  proceed  in  this  state  on  some  other 
theory  of  liability,  but,  of  course,  we  cannot 
prophesy  what  they  will  do. 

In  the  event  that  the  Oregon  court  should  decide 
that  there  was  an  employer-employee  relationship 
between  you  and  the  plamtiffs,  then  we  would  not 
consider  any  judgment  rendered  against  you  as 
being  covered  by  your  policy,  and,  of  course,  we 
would  refuse  to  pay  such  judgment. 

In  the  light  of  possible  developments  in  the  de- 
fense of  these  cases,  we  wish  to  advise  you  as 
follows : 

1.  If  we  are  to  defend  these  cases,  our  attorneys 
will,  unless  circumstances  not  now^  foreseen  indicate 
the  desirability  of  some  other  course,  interpose  the 
defense  that  the  plaintiffs'  remedies  are  confined  to 
the  workmen's  compensation  laws  of  the  states 
where  they  were  hired  because  of  the  employer- 
employee  relationship  between  them  and  yourself. 

2.  Because  our  policy  excludes  coverage  when 
the  party  injured  is  your  employee,  there  will  be 
a  very  definite  conflict  of  interest  between  the  posi- 
tion of  this  company  and  yourself.  Therefore,  we 
are  advising  you  at  this  time  that  you  have  a  right 
to  engage  your  own  attorney  to  protect  your  in- 
terests. If  you  desire  to  engage  your  own  attorney, 
our  attorneys  will  be  instructed  fully  to  cooperate 
with  your  attorney  and  will  furnish  to  him  all 
facts  and  data  which  he  may  desire  and  which 
we  have  in  our  possession.  Your  own  attorney  will, 
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of  course,  advise  you  as  to  the  course  you  should 
pursue.  However,  our  attorneys  will  cooperate  with 
him  in  every  respect. 

3.  It  should  be  clearly  understood  that  whether 
you  retain  independent  counsel  or  not,  any  defense 
furnished  to  you  by  this  Company  is  furnished  with 
the  understanding  that  this  Company  fully  reserves 
its  right  to  refuse  to  pay  any  judgment  that  may 
be  rendered  against  you.  The  Company  does  not 
waive  such  rights  by  proceeding  with  the  defense 
of  these  cases. 

4.  We  wish  to  remind  you  of  the  fact  that  all 
of  these  claims  in  the  aggregate  are  in  excess  of 
your  policy,  which  fact  was  pointed  out  to  you  in 
our  letter  of  September  16,  1948. 

We  are  sending  two  copies  of  this  letter  to  you 
at  each  of  the  various  addresses  which  we  have 
had  from  you  from  time  to  time,  since  our  recent 
attempts  to  contact  you  have  proved  unsuccessful. 
Therefore,  upon  receipt  of  the  set  of  letters  which 
reaches  you  first,  please  acknowledge  receipt  thereof 
by  signing  one  of  the  copies  and  return  it  to  us. 

We  finally  urge  you  to  make  your  decision  in  the 
immediate  future  respecting  the  defense  of  this  case 
and  advise  us  as  soon  as  possible. 

Very  truly  yours, 

MARYLAOT)  CASUALTY 
COMPANY, 

By    J.  P.  STAPLETON. 

JPS  :blw 
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EXHIBIT  D 

May  26,  1949 

Mr.  Phillip  Rodgers 

Be:  Mason,  Cannon,  Smith,  Nickerson  and 
Getlin  v.  Kalahar  and  Rodgers  (five 
cases) 

Dear  Mr.  Rodgers : 

In  connection  with  the  above-entitled  cases,  it 
would  appear  from  the  allegations  in  the  amended 
complaints  that  plaintiffs  are  expecting  to  base  their 
recovery  upon  the  existence  of  an  employer-employee 
relationship  between  the  plaintiffs  and  Mr.  Kalahar. 
We  have  investigated  this  relationship  and  we  now 
have  arrived  at  the  conclusion  that  there  probably 
was  an  employ er-emplyee  relationship  between  the 
plaintiffs  and  Mr.  Kalahar.  We  have  also  arrived 
at  the  conclusion  that  you  were  an  employee  of  Mr. 
Kalahar  at  the  time  of  the  accident  and  within  the 
course  of  your  employment  at  that  time  of  the  ac- 
cident. 

We  direct  your  attention  to  the  following  provi- 
sions of  the  policy  of  insurance  carried  by  Mr. 
Kalahar  at  the  time  of  the  accident  and  covering 
the  station  wagon  which  you  were  then  operating: 

"Insuring  Agreements 

The  insurance  with  respect  to  any  person  or  or- 
ganization other  than  the  named  insured  does  not 
apply : 

(d)     To  any  employee  with  respect  to  in- 
jury to  or  death  of  another  employee  of  the 


Maryland  Casualty  Company  51 

same  employer  injured  in  the  course  of  such 
employment  in  an  accident  arising  out  of  the 
maintenance  or  use  of  the  automobile  in  the 
business  of  such  employer." 

It  is  now  time  that  an  answer  be  filed.  If  we  are 
to  xmdertake  the  defense  of  these  cases  under  the 
provisions  of  Mr.  Kalahar^s  policy,  our  attorneys, 
in  preparing  the  answer,  will  be  obligated  to  admit 
the  allegations  of  the  complaint  setting  forth  the 
employer-employee  relationships  between  the  plain- 
tiffs and  Mr.  Kalahar  and  of  the  agency  relation- 
ship between  you  and  Mr.  Kalahar,  unless,  of  course, 
we  receive  further  information  which  is  contrary 
to  the  facts  as  they  now  appear. 

It  also  appears  that  since  the  employer-employee 
relationship  exists,  the  plaintiffs'  remedies  prob- 
ably lie  under  the  workmen's  compensation  acts  of 
the  states  in  which  they  were  hired  and  our  attor- 
neys will  undoubtedly  assert  such  a  defense.  If 
this  defense  prevails,  it  is  our  opinion  that  these 
present  cases  will  be  dismissed  in  Oregon  and  the 
plaintiffs  may  seek  their  remedies  under  the  work- 
men's compensation  laws  of  other  states.  Of  course 
it  may  be  that  in  some  of  the  cases  the  plaintiff 
would  have  no  remedy  under  the  workmen's  com- 
pensation law  of  the  state  in  which  he  was  hired 
and  if  there  was  no  such  remedy  then  that  particu- 
lar plaintiff's  present  suit  would  be  construed  to 
be  a  common  law  action  of  an  employee  against 
an  employer.  On  the  other  hand,  they  can  amend 
their  present  complaints  and  proceed  in  this  state 
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on  some  other  theory  of  liability,  but,  of  course, 
we  cannot  prophesy  what  they  will  do. 

In  the  event  that  the  Oregon  court  should  decide 
that  there  was  an  employer-emplo^'ee  relationship 
between  plaintiffs  and  Mr.  Kalahar  and  that  plain- 
tiffs were  co-employees  of  you  with  Mr.  Kalahar, 
then  we  would  not  consider  any  judgement  rendered 
against  you  as  being  covered  by  the  policy,  because 
of  the  foregoing  quoted  portions  of  the  policy,  and, 
of  course,  we  would  refuse  to  pay  such  judgment. 

In  the  light  of  possible  developments  in  the  de- 
fense of  these  cases,  we  wish  to  advise  you  as 
follows : 

1.  If  we  are  to  defend  these  cases,  our  attorneys 
will,  unless  circumstances  not  now  foreseen  indi- 
cate the  desirability  of  some  other  course,  inter- 
pose the  defense  that  the  plaintiffs'  remedies  are 
confined  to  the  workmen's  compensation  laws  of 
the  states  where  they  were  hired  because  of  the 
employer-employee  relationship  between  them  and 
Mr.  Kalahar. 

2.  Because  our  policy  excludes  coverage  when 
the  party  injured  is  a  co-employee  and  the  injury 
occurred  in  the  course  of  employment,  there  will 
be  a  very  definite  conflict  of  interest  between  the 
position  of  this  Company  and  yourself.  Therefore, 
we  are  advising  you  at  this  time  that  you  have  a 
right  to  engage  your  own  attorney  to  protect  your 
interests.  If  you  desire  to  engage  your  own  attorney, 
our  attorneys  will  be  instructed  fully  to  cooperate 
with  your  attorney  and  will  furnish  to  him  all  facts 
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and  data  which  he  may  desire  and  which  we  have 
in  our  possession.  Your  own  attorney  will,  of  course, 
advise  you  as  to  the  course  you  should  pursue. 
However,  our  attorneys  will  cooperate  with  him  in 
every  respect. 

3.  It  should  be  clearly  understood  that  whether 
you  retain  independent  counsel  or  not,  any  defense 
furnished  to  you  by  this  Company  is  furnished 
with  the  understanding  that  this  Company  fully 
reserves  its  right  to  refuse  to  pay  any  judgment 
that  may  be  rendered  against  you.  The  Company 
does  not  waive  such  rights  by  proceeding  with  the 
defense  of  these  cases. 

We  are  sending  two  copies  of  this  letter  to  you; 
please  acknowledge  its  re<?eipt  by  signing  one  of 
the  copies  and  returning  it  to  us. 

We  finally  urge  you  to  make  your  decision  in  the 
immediate  future  respecting  the  defense  of  these 
cases  and  advise  us  as  soon  as  possible. 

Very  truly  yours, 

MARYLAND  CASUALTY 
COMPANY, 

By  J.  P.  STAPLETON. 
JPS  :blw 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT 

The  above-entitled  cause  came  before  me  on  the 
18th  day  of  December,  1951,  plaintiff  appearing 
by  Wesley  Franklin,  of  Lord,  Anderson  &  Frank- 
lin, and  defendant  appearing  by  Herbert  C.  Hardy, 
of  Cake,  Jaureguy  &  Tooze.  The  cause  was  tried 
without  a  jury,  and  after  argument,  briefs  were 
submitted,  the  facts  having  been  set  forth  in  the 
pre-trial  order.  The  facts  upon  which  the  judgment 
of  the  court  is  based  are  as  follows : 

1.  Defendant  was  at  all  times  herein  pertinent, 
and  now  is  a  corporation  organized  under  the  laws 
of  the  State  of  Maryland,  and  is  authorized  and 
licensed  to  do  business  in  Oregon  and  Texas,  and 
as  a  part  of  its  business  to  issue  policies  of  auto- 
mobile liability  insurance  in  favor  of  owners  of 
automobiles. 

2.  The  plaintiff  is  the  duly  appointed,  qualified 
and  acting  administrator  of  the  Estate  of  Corimie 
Constance  Getlin,  deceased,  by  virtue  of  proceed- 
ings in  the  Circuit  Court  of  the  State  of  Oregon. 
County  of  Multnomah,  Probate  Department,  and  is 
a  citizen  of  the  State  of  Oregon. 

3.  At  all  times  mentioned  herein,  one  Harold 
M.  Kalahar,  hereinafter  referred  to  as  Kalahar, 
was  the  owner  of  a  1946  Chevrolet  station  wagon. 

4.  At  all  times  herein  pertinent,  there  was  in 
full  force  and  effect  a  certain  automobile  public 
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liability  policy  issued  by  the  defendant  herein  to 
Kalahar  and  covering  the  above-described  1946 
Chevrolet  station  wagon.  This  policy  contained  an 
exclusion  section  which  provided  that  the  policy 
did  not  apply: 

"(d)  Under  coverages  A  and  X,  [A — bodily 
injury  liability,  and  X — medical  payments],  to 
bodily  injury  to  or  death  to  any  employee  of 
the  insured  while  engaged  in  the  employment, 
other  than  domestic,  of  the  insured,  *  *  * 

"(e)  Under  coverage  A,  to  any  obligation 
for  which  the  insured  or  any  company  as  his 
insurer  may  be  held  liable  under  any  workmen 's 
compensation  law;" 

(Bracketed  material  added  by  way  of  ex- 
planation.) 

5.  Defendant's  Exhibit  A,  comprised  of  a  photo- 
static copy  of  the  basic  liability  form  of  automobile 
policy  of  the  Maryland  Casualty  Company  of  Balti- 
more, a  photostatic  copy  of  the  home  office  copy 
of  the  sjpecifications  regarding  the  policy  limits, 
the  description  of  the  assured  and  his  vehicle,  and 
a  photostatic  copy  of  the  rider  (form  158)  attached 
to  said  automobile  policy,  constitute  the  policy  of 
liability  insurance  issued  by  defendant  to  Kalahar, 
and  is  the  policy  on  which  plaintiff  relies  in  this 
action. 

6.  On  August  31,  1947,  the  decedent,  together 
with  Rodgers  and  several  other  magazine  soliciting 
employees  of  Kalahar,  were  being  transported  in 
said  1946  Chevrolet  station  wagon  from  Spokane, 
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Washington,  where  they  had  been  soliciting  maga- 
zine subscriptions,  to  Portland,  Oregon,  where  they 
were  to  do  like  soliciting.  Said  transportation  was 
pursuant  to  their  respective  contracts  of  employ- 
ment mth  Kalahar. 

7.  While  decedent  was  thus  en  route  from  Spo- 
kane to  Portland  in  said  1946  Chevrolet  station 
wagon  with  several  other  employees  of  Kalahar, 
an  accident  occurred  between  the  1946  Chevrolet 
station  wagon  then  being  driven  by  Philip  Rodgers, 
and  another  vehicle.  As  a  result  of  that  accident, 
the  decedent  was  killed. 

8.  On  June  16,  1948,  the  present  plaintiff  com- 
menced an  action  against  Kalahar  and  Philip  Rod- 
gers by  the  filing  of  a  complaint  for  damages  for 
the  wrongful  death  of  the  decedent,  Corinne  Con- 
stance Getlin,  in  the  Circuit  Court  of  the  State 
of  Oregon,  for  the  County  of  Multnomah,  said  case 
being  numbered  182-988.  An  amended  complaint  was 
filed  in  said  action  on  June  20,  1948,  which  changed 
no  allegations  pertinent  to  the  present  case. 

9.  In  said  complaint  the  plaintiff  alleged  that 
Kalahar  did  hire  certain  salesmen,  paid  them  on  a 
commission  basis  and  in  connection  with  said  em- 
ployment did  furnish  free  transportation  to  said 
solicitors  from  state  to  state  and  city  to  city,  said 
transportation  being  a  part  of  the  compensation 
paid  solicitors  for  their  services;  that  Corinne  Con- 
stance Getlin  was  so  employed  and  that  at  the  time 
of  the  accident  and  her  death,  was  being  trans- 
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ported  in  Kalahar's  car  driven  by  Rodgers,  pursu- 
ant to  her  contract  of  employment  mth  Kalahar; 
that  Kalahar  and  Rodgers  were  guilty  of  negli- 
gence which  caused  decedent's  death,  wherefore 
plaintiff  demanded  $10,000  in  damages.  This  Court 
finds  the  facts  thus  alleged  in  said  complaint  to  be 
the  true  facts. 

10.  The  defendant  herein,  Maryland  Casualty 
Company,  after  the  filing  of  said  complaint,  ad- 
vised Kalahar  in  writing  that  the  complaint  was 
based  on  an  employer-employee  relationship  between 
Kalahar  and  the  decedent  and  that  it  would  not  pay 
any  judgment  against  Kalahar  based  on  such  a 
relationship  because  of  the  provisions  of  the  Ex- 
clusion section  of  said  policy  which  provided  that 
the  policy  did  not  apply 

"(d)  under  coverages  A  and  X,  to  bodily  in- 
jury to  or  death  of  any  employee  of  the  in- 
sured while  engaged  in  the  employment,  other 
than  domestic,  of  the  insured,  *  *  *" 

The  defendant  herein  further  advised  the  said  Kala- 
har that  any  defense  furnished  by  it  in  said  action 
would  be  under  a  full  reservation  of  right  to  re- 
fuse to  pay  any  judgment,  and  that  it  did  not  waive 
any  of  its  rights  by  proceeding  with  the  defense 
of  such  case.  The  present  defendant  further  ad- 
vised Kalahar  that  he  had  a  right  to  engage  his  own 
attorney  to  defend  said  action,  but  Kalahar  did  not 
do  so. 

11.  Thereafter,  this  defendant  did  cause  its  at- 
torneys. Cake,  Jaureguy  &  Tooze  and  Herbert  C. 
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Hardy,  to  interpose  an  answer  in  said  case  in  the 
Circuit  Court  of  the  State  of  Oregon  for  the  County 
of  Multnomah,  which  answer  denied  all  of  the  allega- 
tions of  the  plaintiff's  complaint  therein. 

12.  Defendant's  Exhibit  B,  comprised  of  photo- 
static copies  of  the  complaint,  amended  complaint, 
answer  to  amended  complaint,  verdict  and  judg- 
ment order,  all  of  which  have  been  certified  by 
the  County  Clerk  of  Multnomah  County,  were  the 
pleadings  used  and  the  verdict  and  judgment  order 
rendered  in  the  case  of  Getlin  vs.  Kalahar  and 
Rodgers  brought  by  the  plaintiff  herein  in  the  Cir- 
cuit Court  of  the  State  of  Oregon  for  the  County  of 
Multnomah,  case  No.  182-988. 

13.  On  February  6,  1950,  said  case  came  on  for 
trial  in  said  court  before  the  Honorable  Charles 
W.  Redding  and  was  tried  by  a  jury.  After  both 
parties  had  rested  in  said  case,  the  trial  judge  in- 
structed the  jury  on  the  issues  of  the  case,  de- 
fendant's Exihibit  E  being  a  certified  copy  of  all 
of  the  instructions  to  the  jury  given  in  that  case, 
said  trial  judge  specifically  instructing  the  jury  in 
part  as  follows: 

"I  instruct  you  that  before  you  can  bring  in 
any  verdict  in  this  case  against  the  individual 
defendant  Harold  M.  Kalahar  you  must  also 
find  that  the  defendant  Philip  Rodgers  was  an 
employee  of  the  defendant  Kalahar  and  also 
that  the  decedent,  Corinne  Constance  Getlin, 
was  also  an  employee  of  the  defendant  Kalahar 
as  I  shall  later  define  that  relationship  to  you. 
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^'You  are  instructed  that  in  determining 
whether  or  not  the  decedent,  Corinne  Constance 
Getlin,  and  the  defendant  Philip  Rodgers  were 
employees  of  the  defendant  Harold  M.  Kalahar, 
the  test  as  to  the  existence  of  the  relationship 
is  whether  there  is  an  understanding  between 
the  parties  that  one  is  to  render  personal  serv- 
ices to  or  for  the  benefit  of  the  other  and  recog- 
nition by  them  of  the  right  of  Harold  M. 
Kalahar  to  order  and  control  the  other  in  the 
performance  of  the  work  and  to  direct  the 
manner  and  method  of  its  performance." 

14.  Thereafter  the  jury  did  take  said  case  under 
consideration  and  did  render  its  verdict  in  favor 
of  the  plaintiff  and  against  the  defendant  Kalahar 
and  the  defendant  Rodgers,  and  each  of  them,  and 
adjudged  the  plaintiff's  damages  in  the  sum  of  Five 
Thousand  Dollars  ($5,000).  Based  upon  said  ver- 
dict, the  Honorable  Charles  W.  Redding  did  on  the 
21st  day  of  February,  1950,  enter  a  judgment  in 
favor  of  the  present  plaintiff  against  the  said  Har- 
old M.  Kalahar  and  Philip  Rodgers,  and  each  of 
them,  in  the  sum  of  Five  Thousand  Dollars  ($5,000), 
together  with  plaintiff's  costs  and  disbursements  in 
the  amount  of  One  Hundred  Fifty-three  Dollars 
Sixty  Cents  ($153.60),  which  judgment  was  entered 
in  the  journal  on  February  21,  1950,  and  docketed 
on  February  23,  1950,  in  Book  46,  page  127,  and  is 
the  judgment  upon  which  the  plaintiff  bases  this 
present  action. 
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15.  The  defendant  herein  has  refused  to  pay  to 
the  plaintiff  said  judgment,  or  any  part  thereof. 

16.  The  parties  have  stipulated  that  defendant's 
policy  does  not  cover  the  defendant  Rodgers,  and 
that  regardless  of  the  outcome  of  this  lawsuit,  no 
judgment  can  be  rendered  in  this  case  against  the 
defendant  Maryland  Casualty  Company  based  solely 
upon  the  judgment  against  Philip  Rodgers. 

Conclusions  of  Law 

Based  on  the  foregoing  findings  of  fact,  the  court's 
conclusions  of  law  are  as  follows : 

I. 

The  action  brought  by  the  plaintiff  herein  in  tlie 
Circuit  Court  of  the  State  of  Oregon,  for  the  County 
of  Multnomah,  against  Kalahar,  the  defendant's  in- 
sured, and  Rodgers,  the  driver  of  Kalahar 's  car, 
determined  that  the  decedent  was  an  employee  of 
the  insured  and  that  at  the  time  of  the  fatal  acci- 
dent she  was  engaged  in  the  employment  of  Kalahar 
within  the  meaning  of  the  policy,  and  the  issue  is 
now  res  judicata. 

II. 

Even  if  the  Circuit  Court  action  in  Oregon  is 
not  determinative  of  decedent's  status  at  the  time 
of  the  accident  on  the  basis  of  the  above  findings 
of  fact,  the  decedent  was,  at  the  time  of  the  fatal 
accident,  an  employee  engaged  in  the  employment 
of  the  insured  within  the  meaning  of  the  exclusion- 
ary clause  contained  in  the  automobile  public  lia- 
bility policy  issued  by  the  defendant  to  Kalahar. 
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III. 

The  insured's  (Kalahar's)  liability  to  plaintiff  is 
not  covered  by  the  automobile  public  liability  policy 
issued  by  the  defendant  to  Kalahar,  since  the  policy 
expressly  excludes  liability  for  "bodily  injury  to 
or  death  of  any  employee  of  the  insured  while  en- 
gaged in  the  employment,  other  than  domestic,  of 
the  insured  *  *  *." 

IV. 

Defendant  is  not  liable  under  the  automobile  pub- 
lic liability  policy  issued  by  it  to  the  insured  for  the 
liability  imposed  upon  insured  by  the  verdict  and 
judgment  rendered  in  the  case  of  Getlin,  et  al., 
vs.  Kalahar  and  Rodgers,  in  the  Circuit  Court  of 
the  State  of  Oregon,  for  the  County  of  Multnomah, 
case  No.  183-988. 

V. 

A  final  judgment  should  be  entered  in  favor  of 
the  defendant  and  against  the  plaintiff. 

Dated  this  18th  day  of  June,  1951. 

/s/  GUS  J.  SOLOMON, 
Judge. 

[Endorsed] :     Filed  June  18,  1951. 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Civil  No.  5776 

ROBERT  CARL  GETLIN,  Administrator  of  the 
Estate  of  Corinne  Constance  Getlin,  Deceased, 

Plaintiff, 
vs. 

MARYLAND    CASUALTY   COMPANY,   a    Cor- 
poration, 

Defendant. 

JUDGMENT 

Now,  therefore,  based  upon  said  Findings  of  Fact 
and  Conclusions  of  Law, 

It  Is  Hereby  Ordered  and  Adjudged  that  defend- 
ant have  judgment  against  the  plaintiff  and  that  the 
plaintiff  take  nothing  from  the  defendant  herein. 

Dated  this  18th  day  of  June,  1951. 

/s/  GUS  J.  SOLOMON, 

United  States  District  Judge. 

[Endorsed] :     Filed  June  18,  1951. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  the  plaintiff,  Robert 
Carl  Getlin,  administrator  of  the  estate  of  Corinne 
Constance  Getlin,  deceased,  hereby  appeals  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, from  the  final  judgment  entered  in  this  case 
on  the  18th  day  of  June,  1951,  and  from  the  whole 
thereof. 

Dated  this  12  day  of  July,  1951. 

ANDEESON  &  FRANKLIN, 

By  /s/  W.  A.  FRANKLIN, 

Attorneys  for  Appellant. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  July  12,  1951. 


[Title  of  District  Court  and  Cause.] 

UNDERTAKING  ON  APPEAL 

Know  All  Men  by  These  Presents,  that  we, 
Robert  Carl  Getlin,  administrator  of  the  estate  of 
Corinne  Constance  Getlin,  deceased,  appellant,  as 
Principal,  and  Kathryn  Engele,  as  Surety,  are  held 
and  firmly  bound  unto  Maryland  Casualty  Company, 
a  corporation,  defendant,  in  the  full  sum  of  Two 
Hundred  Fifty  Dollars  ($250.00),  to  be  paid  to  the 
said  Maryland  Casualty  Company,  a  corporation, 
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defendant,  or  its  assigns ;  to  which  payment  well  and 
truly  to  be  made  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  jointly  and  severally, 
by  these  presents. 

Sealed  with  our  seals  and  dated  this  29  day  of 
June,  in  the  Year  of  Our  Lord  One  Thousand  Nine 
Hundred  Fifty-one. 

Whereas,  on  June  18,  1951,  in  the  District  Court 
of  the  United  States  for  the  District  of  Oregon,  in 
an  action  depending  between  the  said  Robert  Carl 
Getlin,  administrator  of  the  estate  of  Corinne  Con- 
stance Getlin,  deceased,  plaintiff,  and  said  Maryland 
Casualty  Company,  a  corporation,  defendant,  a 
judgment  was  rendered  against  the  said  appellant 
and  the  said  appellant  having  filed  in  said  Court  a 
Notice  of  Appeal  to  reverse  the  judgment  in  the 
aforesaid  action  on  appeal  to  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,  at  vSan  Francisco, 
California, 

Now,  the  condition  of  the  above  obligation  is 
such  that  if  the  said  appeal  is  dismissed,  or  the 
judgment  affirmed  or  modified,  the  said  Robert  Carl 
Getlin,  administrator  of  the  estate  of  Corinne  Con- 
stance Gethn,  deceased.  Appellant,  and  Kathryn 
Engele,  Surety,  do  hereby  jointly  and  severally 
undertake  and  promise  on  the  part  of  the  appellant 
that  said  appellant  will  pay  all  damages,  costs  and 
disbursements  which  may  be  awarded  against  ap- 
pellant on  appeal. 

[Seal]        /s/  ROBERT  C.  GETLIN, 

[Seal]        /s/  KATHRYN  ENGELE. 
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United  States  of  America, 
District  of  Oregon — ss. 

Kathryn  Engele,  whose  name  is  subscribed  to  the 
within  undertaking  as  surety,  being  duly  sworn, 
deposes  and  says  that  she  is  a  free-holder  within 
said  District,  and  is  worth  the  sum  of  Five  Hun- 
dred Dollars,  exclusive  of  property  exempt  from 
execution,  and  over  and  above  all  debts  and 
liabilities. 

/s/  KATHRYN  ENGELE. 

Subscribed  and  sworn  to  before  me  this  29th  day 
of  June,  1951. 

[Seal]        /s/  WESLEY  A.  FEANKLIN, 

Notary  Public  for  Oregon. 

My  Commission  expires  12/22/52. 
[Endorsed]  :     Filed  July  12, 1951. 


CEETIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Lowell  Mundorff,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Oregon,  do  hereby 
certify  that  the  foregoing  documents  consisting  of 
complaint,  answer,  pre-trial  order,  findings  of  fact 
and  conclusions  of  law,  judgment,  notice  of  appeal, 
undertaking  on  appeal,  statement  of  points,  designa- 
tion of  contents  of  record,  and  transcript  of  docket 
entries,  constitute  the  record  on  appeal  from  a  judg- 
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ment  of  said  court  in  a  cause  therein  numbered  Civil 
5776,  in  which  Robert  Carl  Getlin,  administrator  of 
the  estate  of  Corinne  Constance  Getlin,  deceased,  is 
plaintiff  and  appellant,  and  the  Maryland  Casualty 
Company,  a  corporation,  is  defendant,  and  appel- 
lee; that  the  said  record  has  been  prepared  by  me 
in  accordance  with  the  designation  of  contents  of 
record  on  appeal  filed  by  the  appellant,  and  in 
accordance  with  the  rules  of  this  court. 

I  further  certify  that  the  cost  of  filing  the  notice 
of  appeal,  $5.00,  has  been  paid  by  the  appellant. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  in  Portland, 
in  said  District,  this  3rd  day  of  August,  1951. 

LOWELL  MUNDORFF, 

Clerk. 

[Seal]  By  /s/  F.  L.  BUCK, 

Chief  Deputy. 


[Endorsed]  :  No.  13046.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Robert  Carl  Getlin, 
Administrator  of  the  Estate  of  Corinne  Constance 
Getlin,  Deceased,  Appellant,  vs.  Maryland  Casualtj^ 
Company,  a  Corporation,  AiDpellee.  Transcript  of 
Record.  Appeal  from  the  United  States  District 
Court  for  the  District  of  Oregon. 

Filed  August  6,  1951. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  13046 

ROBERT  CARL  GETLIN,  Administrator  of  the 
Estate  of  CORINNE  CONSTANCE  GETLIN, 
Deceased, 

Appellant, 

vs. 

MARYLAND  CASUALTY  COMPANY,  a  Corpo- 
ration, 

Appellee. 

STATEMENT  OF  THE  POINTS  ON  WHICH 
APPELLANT  INTENDS  TO  RELY 

Pursuant  to  Rule  19(6)  of  the  Rules  of  this 
Court,  the  appellant  presents  the  following  state- 
ment of  the  points  upon  which  he  intends  to  rely 
on  this  appeal: 

1.  The  trial  court  erred  in  concluding  that 
the  action  brought  by  appellant  in  the  Circuit  Court 
of  the  State  of  Oregon  for  the  County  of  Multno- 
mah against  Harold  M.  Kalahar,  appellee's  insured, 
determined  that  the  decedent  was  an  employee  of 
Kalahar  and  "engaged  in  the  employment  of  the 
insured'-  at  the  time  of  the  fatal  accident,  within 
the  meaning  of  the  policy  and  that  the  issue  is  res 
judicata. 

2.  The  trial  court  erred  in  concluding  that 
decedent  at  the  time  of  the  fatal  accident  was  an 
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employee  "engaged  in  the  employment"  of  appel- 
lee's insured,  Kalahar,  within  the  meaning  of  the 
exclusive  clause  contained  in  the  automobile  public 
liability  policy,  issued  to  Kalahar  by  the  appellee. 

3.  The  trial  court  erred  in  concluding  that  the 
liability  of  the  insured  (Kalahar)  to  appellant  was 
not  covered  by  the  automobile  public  liability  policy 
issued  by  appellee  to  Kalahar. 

4.  The  Findings  of  Fact  do  not  support  the  trial 
court's  Conclusions  of  Law  and  Judgment. 

ANDERSON  &  FRANKLIN, 

By  /s/  W.  A.  FRANKLIN, 

Attorneys  for  Appellant. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  August  10,  1951. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  THE  CONTENTS  OF 
RECORD  ON  APPEAL 

Robert  Carl  Getlin,  administrator  of  the  estate 
of  Corinne  Constance  Getlin,  deceased,  the  above- 
named  appellant,  hereby  designates  the  following 
portions  of  the  record,  proceedings,  and  evidence 
to  be  contained  in  the  record  on  appeal : 

The  complete  record  and  all  the  proceedings  and 
evidence  in  the  said  action  which  shall  include: 
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Complaint. 

Answer. 

Pre-trial  order,  together  with  all  exhibits  attached 
thereto. 

Findings  of  Fact  and  Conclusions  of  Law. 

Judgment. 

Notice  of  Appeal. 

Designation  of  the  matter  to  be  included  in  the 
record. 

Undertaking  on  appeal,  costs. 

Statement  of  Points  upon  which  appellant  in- 
tends to  rely. 

Stipulation  for  hearing  at  San  Francisco. 

ANDERSON  &  FRANKLIN, 

By  /s/  W.  A.  FRANKLIN, 

Attorneys  for 

Plaintiff- Appellant. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  August  10,  1951. 


f,'f'.. 


No.  13046 


United  States 

COURT  OF  APPEALS 

for  the  Ninth  Circuit 


ROBERT  CARL  GETLIN,  Administrator  of  the 
Estate  of  CORINNE  CONSTANCE  GETLIN, 
Deceased, 

Appellant, 
vs. 

MARYLAND  CASUALTY  COMPANY,  a  Cor- 
poration, 

Appellee. 


BRIEF  OF  APPELLANT 


Appeal  from  the  United  States  District  Court  for  the 
District  of  Oregon. 


Anderson  85  Franklin,  and 
W.  A.  Franklin, 

317  S.  W.  Alder  Street, 

Portland,  Oregon, 

Attorneys  for  Appellant. 

Cake,  Jaureguy  85  Tooze, 
Herbert  C.  Hardy, 


FILED 


951 


1220  Equitable  Building,  csAl  11     p    O'ROir 

Portland,  Oregon,  J-'AUU  P.  O  BRIF 

Attorneys  for  Appellee.  wL 


STEVENS-NESS  LAW  PUB.  CO.  Q^^^  PORTLAND,  ORE.        10-51 


^ 


INDEX 

Page 

Statement  of  Pleadings  and  Facts  of  Jurisdiction 1 

Statement  of  the  Case _ .  2 

Specifications  of  Error 4 

Summary  of  Argument  ..- 5 

First  Specification  of  Error 6 

Argument    - - 6 

Second  Specification  of  Error 15 

Argument    — 15 

Third  Specification  of  Error 33 

Argument    33 

Fourth  Specification  of  Error 34 

Argument    34 


INDEX  OF  AUTHORITIES 

Texts 

Page 

20  A.L.R.   319_.... 16 

49  A.L.R.   454 ....  16 

63   A.L.R.   469 16 

82   A.L.R.    1043 16 

100  A.L.R.    1053 .._ 16 

Blashfield's  Cyclopedia  of  Automobile  Law... .  31 

35  C.J.S.  170     32 

50  C.J.S.  598 10 

50  C.J.S.  830      10 


Cases 

The  Alexander,  60  F.  914 20 

Associated  Indemnity  Corp.  v.  Wachsmith,  2  Wash. 
2d  679,  99  P.  2d  420 25 

Bankers  Life  Co.  v.  Hollister,  33  F.  2d  72    .• 17 

Harnett  v.  Merchants  Life  Ins.  Co.,  ^1  Okla.  42,  208 

P-   271    19,  21,  30 

Benham  v.  American  Central  Life  Ins.  Co.,  140  Ark. 

612,  217  S.W.  462      . .  21 

Blair  v.  Western  Cedar  Co.,  75  Or.  276,  146  P.  480       16 
Bowser  v.  State  Ind.  Ace.  Comm.,  182  Or.  42,  185  P. 

2d  891  16 

Brady  v.   Oregon  Lumber  Co.,   117  Or.   188,  243  P. 

96  16 

Braley  Motor  Co.  v.  N.  W.  Casualty  Co.,  184  Wash. 

47,  49  P.  2d  911  21 

Bristow  V.  Dept.  of  Labor,    139  Wash.   247,   246  P 

573 24 

Bundy  v.  State  of  Vermont  Highway  Dept.,  102  Vt. 

84,  146  A.  68 16 

Caperton  v.  Schmidt,  26  Cal.  479 12 

Cauldwell  v.  Bingham  &  Shelley,  84  Or.  257,  163  P. 
827 16 


INDEX  OF  AUTHORITIES  (Cont) 

Page 

Clayton  v.  Enterprise  Elec.  Co.,  82  Or.   149,  161  P. 

411    16 

City  of  Moundsville,  v.  Brown,  127  W.  Va.  602,  34 

S.E.    2d   321 - 11 

City  of  Wichita  Falls  v.  Travelers  Ins.  Co.   (Tex.), 

137  S.W.  2d  170 31 

Cohn  V.  Sloan,  138  Fla.  752,  197  S.  14.  .- 26,  27 

Day  V.  Weadock,  114  Fla.  251,  140  S.  668 11 

Dickerson  v.  Eastern  &  Western  Lbr.  Co.,  79  Or.  281, 
155   P.    175  16 

Elliott  V.  Behmer,  150  Kan.  876,  96  P.  852 20 

Fenton  v.  Fidelity  Casualty  Co.,  36  Or.  283,  56  P. 
1096    16 

Francis  v.  Scheper,  326  Mich.  447,  40  N.W.  2d  217  -   17 

Gilmore  v.  Royal  Indemnity  Co.,  24  Automobile 
Cases   1091    27 

Green  v.  Travelers  Ins.  Co.,  286  N.Y.  358,  36  N.E. 
2d  620 20 

Hama   Hama  Logging  Co.   v.   Dept.   of  Labor,    157 

Wash.  96,  288  P.  655 24 

Head  v.  New  York  Life  Ins.  Co.,  43  F.  2d  517... 19,  21 

Hobbs  V.  Penn.  R.  Co.,  143  F.  180,  181  ._ 20 

Jaloff  V.  United  Auto  Indem.  Exch.,  120  Or.  381,  250 

P.    717 17 

Jenkins  v.  Thomas,  119  Or.  292,  247  P.  145 14 

Johnson  v.  Whalen,  186  Okla.  511,  98  P.  2d  1103  .  .   13 

Kelley  v.  N.  W.  Paper  Co.,  190  Minn.  291,  251  N.W. 
274 21 

Ex  parte  Landry,  61  C.A.  2d  230,  142  P.  2d  432 13 

Lesser  v.  Great  Lakes  Cas.  Co.,  171  Or.  174,  135  P. 

2d  810   21 

Lamm  v.  Silver  Falls  Timber  Co.,  133  Or.  468,  277  P. 
91,  286  P.  527,  291  P.  375,  62  A.L.R.  1447 
21,  23,  24,  32 


INDEX  OF  AUTHORITIES  (Cont.) 

Page 

McKay  v.   Pacific  Building  Materials  Co.,    156  Or. 

578,  68  P.  2d  127 ..   16 

Miner  v.  Zweifel,  118  Or.  182,  245  P.  729. 14 

Moore  v.  Aetna  Life  Ins.  Co.,  75  Or.  47,  146  P.  151  17 
Passmore  v.   New  Amsterdam  Cas.   Co.,   147   F.   2d 

536    18,20 

Purcell  V.  Washington  F.  N.  Ins.  Co.,  141  Or.  98,  16 
P.   2d  639 17 

Rigg  V.  Canterbury,  116  W.  Va.  303,  180  S.W.  182  ...   10 

Rorvik  v.  N.  P.  Lbr.  Co.,  99  Or.  58,  190  P.  331    16 

Rickenbacher  v.  Layton,  et  al.,  59  F.  Supp,  156  25 

Schumacher  v.  Ind.  Ace.  Comn.,  46  C.A.  2d  95,  115 

P.   2d  571 .  14 

Southern  Oregon  Co.  v.  U.  S.,  241  F.  16 14 

Southern  States  Mfg.  Co.  v.  Wright,  146  Fla.  29,  200 

S.   375    .  26,  27 

Stark  V.  Coker,  20  Cal.  2d  839,  129  P.  2d  390 14 

State  Farm  Auto  Ins.  Co.  v.  Skluzacek,  208  Minn. 

443,  294  N.W.  413         20 

State  Farm  Mutual  Auto  Ins.  v.  Brooks,   136  F.  2d 

807  28 

Stringham  v.  Mutual  Ins.  Co.,  44  Or.  447,  75  P.  822     16 

Taylor  v.  Taylor,  54  Or.  560,  103  P.  524 11 

Travelers  Ins.  Co.  v.  Smith,  190  Ark.  492,  79  S.W.  2d 
1008 21 

Varrelman  v.  Flora  Logging  Co.,  133  Or.  541,  277  P. 
97,  286  P.  541,  290  P.  751  32 

Wadnec  v.  demons  Logging  Co.,  146  Wash.  469,  263 
P.   592       . 24 

Watson  V.  Pacific  Mutual  Life  Ins.  Co.,  144  Or.  413, 
21   P.   2d  201 13 

Webb  V.  American  Fire  &  Cas.  Co.,  149  Fla.  2,  5  S. 
2d  252 26,  27 


No.  13046 


United  States 

COURT  OF  APPEALS 

for  the  Ninth  Circuit 


ROBERT  CARL  GETLIN,  Administrator  of  the 
Estate  of  CORINNE  CONSTANCE  GETLIN, 
Deceased, 

Appellant, 
vs. 

MARYLAND  CASUALTY  COMPANY,  a  Cor- 
poration, 

Appellee. 

BRIEF  OF  APPELLANT 


Appeal  from  the  United  States  District  Court  for  the 
District  of  Oregon. 


STATEMENT  OF  PLEADINGS  AND  FACTS  OF 
JURISDICTION 

This  is  a  cause  on  appeal  from  the  United  States 
District  Court  for  the  District  of  Oregon.  It  is  an  action 
in  which  plaintiff  seeks  to  recover  the  sum  of  $5,053.60, 
together  with  interest  thereon  from  appellee.  Appellant 
recovered  judgment  in  the  Circuit  Court  of  the  State  of 


Oregon  for  the  County  of  Multnomah  against  appellee's 
insured  (Tr.  32).  Appellee  refused  to  pay  the  judgment, 
and  appellant  brought  the  present  action  in  the  United 
States  District  Court  for  the  District  of  Oregon  to  effect 
collection. 

The  appellant  is  a  citizen  of  the  State  of  Oregon  and 
appellee  is  a  citizen  of  the  State  of  Maryland  (Tr.  6, 
54) ;  the  amount  in  controversy,  exclusive  of  interest 
and  costs,  exceeds  the  sum  of  $3,000  (Tr.  6). 

The  action  was  filed  in  the  United  States  District 
Court  for  the  District  of  Oregon  pursuant  to  28  U.S.C.A. 
Sec.  1332  (Tr.  6). 

This  court  has  appellate  jurisdiction  to  review  this 
cause  by  virtue  of  28  U.S.C.A.  Section  1291. 

The  documents  showing  the  existence  of  jurisdiction 
are  the  complaint  (Tr.  3),  Answer  (Tr.  7),  Pre-trial 
Order  (Tr.  14),  and  Findings  of  Fact  and  Conclusions 
of  Law  (Tr.  54). 


STATEMENT  OF  THE  CASE 

This  cause  arises  out  of  an  automobile  accident  in 
which  appellant's  decedent  was  fatally  injured  on  Octo- 
ber 31,  1947.  Decedent  was  employed  by  one  Harold 
M.  Kalahar  as  a  magazine  salesman.  The  employer 
furnished  transportation  from  city  to  city  and  the  acci- 
dent occurred  near  Boardman,  Oregon,  while  the  ve- 
hicle was  being  driven  by  one  Phillip  Rodgers,  a  co- 
employee. 


Appellant  brought  an  action  pursuant  to  the  Oregon 
wrongful  death  statute  against  both  Kalahar  and  Rodg- 
ers  in  the  Circuit  Court  of  the  State  of  Oregon  for  the 
County  of  Multnomah.  This  case  resulted  in  a  verdict 
and  judgment  against  both  defendants  in  the  sum  of 
$5,000,  together  with  costs  in  the  sum  of  $153.60. 

Defendant  Kalahar  carried  a  policy  of  indemnity 
insurance  with  appellee,  Maryland  Casualty  Company. 
Appellee  refused  to  pay  the  judgment  rendered  in  the 
State  Court  case  and  appellant  filed  the  present  action 
in  the  United  States  District  Court  for  the  District  of 
Oregon  to  effect  collection.  When  the  cause  came  on 
for  pre-trial  it  was  stipulated  that  appellee's  policy  did 
not  cover  a  judgment  rendered  against  the  defendant 
Phillip  Rodgers  (Tr.  20).  There  was  no  dispute  be- 
tween the  respective  parties  as  to  the  facts  involved, 
and  the  matter  was  submitted  to  the  Court  on  a  stipu- 
lated statement  of  facts  (Tr.  14).  The  only  issue  sub- 
mitted to  the  Court  for  its  determination  was  whether 
or  not  at  the  time  of  the  death  of  decedent  she  was 
"engaged  in  the  employment  of  the  insured  Kalahar 
within  the  meaning  of  the  policy"  (Tr.  20).  The  trial 
court  found  that  decedent  was  so  engaged  at  the  time 
of  her  death.  It  further  found  that  this  issue  was  res 
judicata  because  of  the  judgment  rendered  in  the  cause 
in  the  Circuit  Court  of  the  State  of  Oregon  for  the 
County  of  Multnomah  (Tr.  60). 

Final  judgment  in  favor  of  appellee  was  entered 
June  18,  1951  (Tr.  62),  and  from  this  judgment  appel- 
lant now  appeals. 


SPECIFICATIONS  OF  ERROR 

I. 

The  trial  court  erred  in  concluding  that  the  action 
brought  by  appellant  in  the  Circuit  Court  of  the  State 
of  Oregon  for  the  County  of  Multnomah  against  Rodgers 
and  Kalahar  determined  that  the  decedent  was  "en- 
gaged in  the  employment  of  the  assured"  at  the  time 
of  the  fatal  accident  within  the  meaning  of  the  policy, 
and  that  the  issue  was  res  judicata  (Conclusions  of  Law 
I,  Tr.  60),  upon  the  ground  and  for  the  reason  that 
there  was  no  issue  upon  this  point  in  the  State  Court 
case. 

II. 

The  trial  court  erred  in  concluding  that  at  the  time 
of  the  fatal  accident  decedent  was  an  employee  "en- 
gaged in  the  employment  of  the  insured"  Kalahar  within 
the  meaning  of  the  exclusionary  clause  (Conclusions  of 
Law  II,  Tr.  60),  contained  in  Kalahar's  liability  policy, 
for  the  reason  that  an  employee  is  never  "engaged"  in 
the  employment  within  the  meaning  of  such  an  exclu- 
sionary clause  unless  the  employee  is  actively  perform- 
ing some  duty  on  behalf  of  the  employer. 

III. 

The  trial  court  erred  in  concluding  that  the  liability 
of  the  insured  Kalahar  to  appellant  was  not  covered  by 
an  automobile  public  liability  policy  issued  by  appellee 
to  Kalahar  (Conclusions  of  Law  III,  Tr.  61),  for  the 
reason  that  the  exclusionary  clause  did  not  apply  to 
plaintiff's  decedent  under  the  factual  situation  presented 
to  the  court. 


IV. 

The  Findings  of  Fact  do  not  support  the  trial  court's 
Conclusions  of  Law  and  Judgment  for  the  reason  that 
under  the  facts  as  stipulated  it  was  contrary  to  law  for 
the  court  to  conclude  that  the  issue  of  whether  or  not 
decedent  was  "engaged  in  the  employment"  of  the  as- 
sured was  res  judicata,  or  to  conclude  that  in  any  event 
decedent  was  so  "engaged." 


SUMMARY  OF  ARGUMENT 

Appellant's  contentions  are  as  follows: 

I. 

The  trial  court  erred  in  concluding  that  the  issue  of 
whether  or  not  appellant's  decedent  was  engaged  in  the 
employment  was  res  judicata  for  the  reason  (a)  there 
was  no  issue  concerning  whether  or  not  the  decedent 
was  so  engaged  in  the  State  Court  trial,  and  (b)  no 
such  finding  was  necessary  to  support  the  State  Court 
judgment. 

II. 

Appellant  earnestly  contends  that  under  practically 
all  the  reported  cases,  and  particularly  under  the  de- 
cisions of  the  State  of  Oregon,  it  is  contrary  to  law  for 
the  Court  to  conclude  that  decedent  was  "engaged  in 
the  employment"  of  the  insured,  Kalahar,  at  the  time 
of  the  fatal  accident. 

III. 

The  trial  court  was  in  error  in  concluding  that  the 
liability  of  the  insured  Kalahar  to  appellant  was  not 


covered  by  appellee's  liability  policy,  since  the  exclu- 
sionary clause  (Tr.  61)  could  not  apply  to  the  decedent 
under  the  factual  situation  as  decedent  was  not  actually 
engaged  in  performing  any  duty  for  her  employer. 

IV. 

Appellant  is  entitled  to  judgment  in  accordance  with 
the  prayer  of  his  complaint  (Tr.  6). 


FIRST  SPECIFICATION  OF  ERROR 

The  trial  court  erred  in  concluding  that  the  action 
brought  by  appellant  in  the  Circuit  Court  of  the  State 
of  Oregon  for  the  County  of  Multnomah  against  Rodg- 
ers  and  Kalahar  determined  that  the  decedent  was  "en- 
gaged in  the  employment  of  the  assured"  at  the  time 
of  the  fatal  accident  within  the  meaning  of  the  policy, 
and  that  the  issue  was  res  judicata  (Conclusions  of  Law 
No.  I,  Tr.  60),  upon  the  ground  and  for  the  reason  that 
there  was  no  issue  upon  this  point  in  the  State  Court 
case. 

ARGUMENT 

In  the  State  Court  case  appellant  alleged  that  at  all 
times  mentioned  decedent  was  "employed  by  defendant 
Harold  M.  Kalahar"  (Tr.  37).  Appellant  further  al- 
leged that  defendant  Kalahar  furnished  a  driver  to 
transport  decedent  and  her  co-employees  from  place  to 
place  (Tr.  37).  To  these  allegations  the  defendant 
Kalahar  filed  a  general  denial   (Tr.  34),  denying  each 


and  every  allegation,  and  thus  the  relationship  of  de- 
cedent to  the  defendant  Kalahar  became  an  issue. 

The  State  Court  judge,  in  instructing  the  jury,  in- 
structed as  follows: 

**I  instruct  you  that  before  you  can  bring  in 
any  verdict  in  this  case  against  the  individual  de- 
fendant Harold  M.  Kalahar  you  must  also  find  that 
the  defendant  Philip  Rodgers  was  an  employee  of 
the  defendant  Kalahar  and  also  that  the  decedent, 
Corinne  Constance  Getlin,  was  also  an  employee  of 
the  defendant  Kalahar  as  I  shall  later  define  that 
relationship  to  you. 

"You  are  instructed  that  in  determining  whether 
or  not  the  decedent,  Corinne  Constance  Getlin, 
and  the  defendant  Philip  Rodgers  were  employees 
of  the  defendant  Harold  M.  Kalahar,  the  test  as  to 
the  existence  of  the  relationship  is  whether  there  is 
an  understanding  between  the  parties  that  one  is  to 
render  personal  services  to  or  for  the  benefit  of  the 
other  and  recognition  by  them  of  the  right  of  Har- 
old M.  Kalahar  to  order  and  control  the  other  in 
the  performance  of  the  work  and  to  direct  the 
manner  and  method  of  its  performance."   (Tr.   19) 

It  is  perfectly  obvious  from  reading  the  foregoing 
instruction  that  the  issue  the  instruction  was  meant  to 
cover  was  whether  or  not  the  decedent  and  Rodgers 
were  ''employees"  at  the  time  of  the  accident.  The  ob- 
vious reason  for  the  allegation  in  the  complaint  to  the 
effect  that  they  were  employees  was  to  obviate  the 
necessity  of  proving  gross  negligence  under  the  Oregon 
guest  statute.  Appellee,  in  its  trial  brief,  contended  that 
decedent's  status  at  the  time  of  her  death  was  a  very 
material  issue  in  the  State  Court  trial.  With  this  con- 
tention, of  course  the  appellant  agreed  and  now  agrees. 
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Appellant  contended  that  "the  relationship"  of  decedent 
to  Kalahar  at  the  time  of  her  death  was  controlling. 
Appellee  argued  that  whether  she  met  the  test  of  an 
"employee"  the  day  before,  or  the  week  before  her 
death,  was  immaterial. 

Of  course  the  appellant  does  not  deny  appellee's 
contentions  in  this  regard.  Indeed  appellant  alleged  in 
the  original  action  (Tr.  37)  that  decedent  was  an  "em- 
ployee." Appellant  earnestly  contends  that  there  is 
nothing  in  the  pleadings  in  the  State  Court  action,  or 
in  the  Court's  instructions,  which  would  even  remotely 
touch  the  question  at  issue  here,  namely:  Was  decedent 
"engaged  in  the  employment  of  the  insured"  Kalahar  at 
the  time  of  her  death  within  the  meaning  of  the  policy 
(Tr.  20)? 

Appellee  has  contended  in  the  District  Court  that 
the  legal  theory  upon  which  Kalahar's  liability  was 
predicated  in  the  State  Court  of  necessity  encompassed 
the  determination  of  the  employer-employee  relation- 
ship. Appellee  contended  that  the  mere  relationship  of 
employer-employee  is  not  sufficient  to  hold  an  employer 
under  the  theory  of  respondeat  superior,  but  that  in 
addition  it  must  be  shown  that  the  employee  was  en- 
gaged within  the  scope  of  his  employment. 

Of  course  at  this  point  it  becomes  material  to  re- 
examine the  facts  and  determine  which  employee  ap- 
pellee was  and  is  referring  to.  In  the  State  Court  action 
of  course  appellant  was  attempting  to  hold  defendant 
Kalahar  responsible  because  of  the  negligent  acts  of  his 
agent,  Rodgers.  In  regard  to  Rodgers,  we  quote  from 
the  instructions,  as  follows: 


**Wit±i  respect  to  the  defendant  Kalahar,  you 
are  instructed  that  the  defendant  Kalahar  would  be 
liable  to  plaintiff  in  damages  for  the  negligent  acts, 
if  any,  of  the  defendant  Rodgers  only  if  you  find 
from  a  preponderance  of  the  evidence  that  the  de- 
fendant Rodgers  was  at  the  time  of  the  accident 
driving  the  car  in  which  the  decedent  was  riding 
by  authority  of  and  at  the  express  direction  of  the 
defendant  Kalahar.  That  is  to  say,  Kalahar  would 
be  liable  for  Rodgers'  negligent  acts,  if  any,  only  if 
Rodgers  was  at  the  time  serving  as  relief  driver 
pursuant  to  a  prior  request  so  to  serve  made  by  the 
defendant  Kalahar,  and  provided  further  that  if 
employed  by  Kalahar  the  decedent,  pursuant  to  the 
terms  and  conditions  of  her  employment,  was  not 
permitted  to  participate  in  or  direct  the  operation 
of  or  exercise  control  over  the  operation  of  the  car 
in  which  she  at  the  time  was  riding."  (Italics  ours) 
(Appellee's  Exhibit  E,  Tr.  23) 

Rodgers  was  driving  the  car  at  the  time  of  the  fatal 
accident.  The  court  required  the  jury  to  find  that  he 
was  so  driving  "by  authority  of  and  at  the  express  di- 
rection of  defendant  Kalahar."  The  court  further  re- 
quired the  jury  to  find  that  decedent  "WAS  NOT 
PERMITTED  TO  PARTICIPATE  IN  OR  DIRECT 
THE  OPERATION  OF  OR  EXERCISE  CONTROL 
OVER  THE  OPERATION  OF  THE  CAR  IN  WHICH 
SHE  WAS  AT  THE  TIME  RIDING." 

It  will  thus  be  seen  that  the  judge  in  the  State  Court 
action  made  a  careful  distinction  between  the  status  of 
the  deceased  employee  and  the  employee  Rodgers,  al- 
though instructing  the  jury  that  before  they  could 
return  a  verdict  for  the  plaintiff  they  must  find  that 
"both  were  employees." 
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upon  such  a  state  of  the  record  it  is  difficult  for  the 
appellant  to  conceive  how  the  appellee  can  even  seri- 
ously contend  that  the  issue  presented  in  the  District 
Court  case  is  res  judicata.  Appellee,  of  course,  concedes 
that  insofar  as  the  defendant  Rodgers  is  concerned,  he 
was  "engaged  in  the  employment"  of  the  insured  at  the 
time  of  the  accident.  Indeed,  under  the  court's  instruc- 
tions the  jury  was  required  to  so  find.  However,  inso- 
far as  the  deceased  employee  is  concerned,  the  exact 
converse  is  true.  With  regard  to  her,  the  jury  was  re- 
quired to  find  that  she  was  not  only  a  passive  rider  in 
the  vehicle,  but  to  go  even  further  and  find  that  she 
was  not  permitted  to  participate  in,  or  direct  the  opera- 
tion of,  or  exercise  control  over  the  operation  of  the  car. 

Let  us  now  turn  to  an  examination  of  some  of  the 
cases  and  authorities  on  the  question  of  res  judicata. 

50  C.J.S.,  Sec.  598,  states  the  rule  of  res  judicata  to 
be  as  follows:  That  before  the  rule  can  be  invoked 
there  must  be  identity  of  parties,  of  subject  matter  and 
of  issues. 

As  to  identity  of  issues,  50  C.J.S.,  Sec.  830,  states 
the  rule. 

"Generally,  a  plea  of  res  judicata  must  allege 
the  identity  of  issues,  cause  of  action  and  subject 
matter  in  the  former  suit  and  that  the  current  suit 
ought  to  be  barred  as  the  result  of  the  prior  judg- 
ment." 

In  fact,  the  general  rule  seems  to  be  that  a  plea  of 
res  judicata  which  does  not  allege  identity  of  issues  is 
demurrable.    See  Rigg  v.  Canterbury,  116  W.  Va.  303, 


11 

180  S.E.  182;  also  Day  v.  Weadock,  114  Fla.  251,  140  S. 
668,  where  it  was  held  that  a  plea  of  res  judicata  is  in- 
sufficient where  it  does  not  show  actual  judgment  on 
issues  sought  to  be  adjudicated. 

A  reading  of  the  cases  will  indicate  that  the  courts 
have  been  uniformly  strict  in  interpretation  of  this  rule, 
and  that  the  benefit  of  an  alleged  former  adjudication 
cannot  be  pleaded  informally  or  in  general  terms  or  as 
a  mere  conclusion  of  the  pleader,  but  to  avail  a  party 
in  later  litigation  he  must  show  by  his  pleadings  in  the 
form  of  quotations  or  exhibits  the  complaint  and  exact 
character  of  pleadings  in  former  suits,  so  that  the  court, 
not  the  pleader,  may  say  with  complete  certainty  that 
the  issues  in  the  former  suit  and  the  later  one  are  pre- 
cisely the  same  and  that  the  exact  issues  sought  to  be 
determined  in  the  later  case  have  in  fact  been  decided 
in  the  prior  one.  See  City  of  Moundsville  v.  Brown, 
127  W.  Va.  602,  34  S.E.  2d  321. 

The  rule  as  set  forth  in  Corpus  Juris  and  in  the  cases 
cited  above  is  also  the  rule  in  Oregon.  In  Taylor  v. 
Taylor,  54  Or.  560,  at  574,  after  announcing  the  general 
rule  of  res  judicata,  the  court  stated: 

"This  distinction  should  also  be  kept  in  mind 
in  considering  the  effect  of  a  former  judgment  or 
decree;  if  the  second  action  or  defense  is  upon  the 
same  claim  or  demand,  the  former  judgment  is  a 
bar  not  only  as  to  matters  actually  determined, 
but  such  as  could  have  been  litigated,  but  if  it  is 
upon  another  claim  or  demand  the  former  judg- 
ment is  not  a  bar  except  as  to  questions  actually 
determined  or  directly  in  issue."  (Italics  ours) 
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In  this  same  case  the  court  quotes  with  approval 
from  Caperton  v.  Schmidt,  26  Cal.  479: 

"It  will  be  seen  from  the  rule  above  stated  that 
the  matter  adjudicated  to  become  as  a  plea  a  bar 
or  as  evidence  conclusive  must  have  been  directly 
in  issue  and  not  merely  collaterally  litigated.  It 
must  be  a  fact  immediately  found  according  to  the 
pleadings— not  that  on  which  the  verdict  was  mere- 
ly based — a  fact  in  issue  as  distinct  from  a  fact  in 
controversy."    (Italics  ours) 

It  is  manifest  that  as  the  rule  is  thus  set  forth  it 
could  not  possibly  be  applied  to  the  factual  situation 
presented  here.  In  the  State  Court  action  there  was  no 
direct  issue  as  to  whether  or  not  decedent  was  "engaged 
in  the  employment."  Neither  was  this  question  col- 
laterally litigated,  nor  was  it  indeed  a  fact  in  contro- 
versy. Before  the  jury  could  find  for  plaintiff  it  was 
required  to  find  in  accordance  with  plaintiff's  complaint 
that  deceased  was  an  employee,  and  was  further  re- 
quired to  find  that  deceased  held  merely  a  passive  posi- 
tion in  the  vehicle  and  was  not  permitted  to  participate 
in,  or  direct  the  operation  of,  or  exercise  control  over 
the  operation  of  the  car. 

Under  the  instructions  of  the  State  Court  judge,  as 
set  forth  above,  it  appears  that  the  jury  must  have  of 
necessity  determined  that  deceased  occupied  merely  a 
passive  position  in  the  vehicle.  If  the  rule  of  res  judi- 
cata can  be  applied  to  the  present  case  at  all,  it  would 
appear  that  a  much  stronger  argument  could  be  made 
in  favor  of  the  proposition  that  the  issue  of  whether  or 
not  deceased  was  "engaged  in  the  employment"  has 
been  decided  to  the  effect  that  she  was  not. 
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The  books  are  full  of  cases  to  indicate  that  res  judi- 
cata does  not  apply  unless  the  particular  question  was 
directly  in  issue,  or  of  necessity  could  have  been  liti- 
gated in  the  prior  suit.  Thus  in  Ex  parte  Landry,  142 
P.  2d  432,  a  judgment  in  a  prior  abandonment  proceed- 
ing instituted  by  minor's  paternal  aunt  and  uncle  against 
mother  was  conclusive  only  of  question  of  abandonment, 
and  was  not  res  judicata  on  habeas  corpus  of  mother 
to  secure  custody  of  son  from  aunt  and  uncle  where 
the  question  of  abandonment  was  not  in  issue. 

In  Johnson  v.  Whalen,  186  Okla.  511,  98  P.  2d  1103, 
it  was  held  that  a  judgment  in  favor  of  plaintiffs  to  en- 
join obstruction  by  defendant  of  driveway  between  the 
realty  of  the  parties  extending  only  up  to  front  end  of 
garage  was  not  res  judicata  of  action  by  defendant  in 
former  suit  for  ouster  and  to  quiet  title  of  strip  of  land 
occupied  by  garage. 

This  case  is  an  excellent  case  on  this  problem,  as  it 
goes  into  the  various  decisions  on  the  matter  and  quite 
clearly  sets  forth  the  necessary  elements. 

A  fairly  recent  Oregon  case  on  the  subject  is  Watson 
V.  Pacific  Mutual  Life  Insurance  Co.  of  California,  144 
Or.  413,  21  P.  2d  201,  25  P.  2d  162.  This  was  an  action 
on  an  accident  and  health  policy,  wherein  it  was  deter- 
mined that  the  insurer  waived  monthly  proofs  of  con- 
tinued  disability.  The  insurer  contended  that  this  was 
determinative  of  its  further  liability  on  the  question  of 
permanent  disability.    The  court  stated: 

**At  most  the  question  of  permanent  incapacity 
or  permanent  disability  was  only  a  fact  in  contro- 
versy, and  not  a  fact  in  issue." 
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It  thus  appears  clear  that  Oregon  adopts  the  rule 
that  even  though  a  fact  is  in  controversy  it  does  not  be- 
come res  judicata  unless  actually  a  fact  directly  in  issue. 

In  the  case  of  Southern  Oregon  Co.  v.  United  States, 
241  F.  16,  it  was  held  a  suit  by  the  United  States  to 
enforce  a  covenant  in  a  land  grant  was  not  barred  by 
the  judgments  in  prior  suits  relating  to  certain  other 
lands  claimed  under  the  grant,  but  in  which  the  ques- 
tions involved  in  the  later  suit  were  not  presented  or 
decided. 

It  would  be  useless  to  prolong  this  brief  unduly  with 
numerous  citations  supporting  the  foregoing  rule.  For  a 
few  other  cases  supporting  the  proposition  that  res 
judicata  does  not  apply  unless  the  exact  question  was 
directly  in  issue  in  the  prior  action,  see  Schumacher  v. 
Industrial  Accident  Commission,  46  C.A.  2d  95,  115  P. 
2d  571;  Jenkins  v.  Thomas,  119  Or.  292,  247  P.  145; 
Miner  v.  Zweifel,  118  Or.  182,  245  P.  729;  Stark  v. 
Coker,  20  Cal.  2d  839,  129  P.  2d  390. 

We  submit  that  the  question  involved  in  the  District 
Court  case  was  not  in  issue  or  even  in  controversy  in 
the  State  Court  action.  Neither  was  a  finding  that  the 
decedent  was  "engaged  in  the  employment"  necessary 
to  support  the  verdict  in  the  State  Court  action.  Under 
this  state  of  the  record,  we  earnestly  contend  that  the 
trial  judge  erred  in  concluding  that  this  issue  was  res 
judicata. 
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SECOND  SPECIFICATION  OF  ERROR 

The  trial  court  erred  in  concluding  that  at  the  time 
of  the  fatal  accident  decedent  was  an  employee  "engaged 
in  the  employment  of  the  insured"  Kalahar  within  the 
meaning  of  the  exclusionary  clause  (Conclusion  of  Law 
II,  Tr.  60),  contained  in  Kalahar's  liability  policy,  for 
the  reason  that  an  employee  is  never  "engaged"  in  the 
employment  within  the  meaning  of  such  an  exclusion- 
ary clause  unless  the  employee  is  actively  performing 
some  duty  on  behalf  of  the  employer. 

ARGUMENT 

By  the  Pre-trial  Order  (Tr.  20),  respective  parties 
stipulated  that  the  only  issue  to  be  determined  was 
whether  or  not  decedent  was  "engaged  in  the  employ- 
ment of  the  insured"  within  the  meaning  of  the  policy. 
Since  the  appellee  set  this  up  as  an  affirmative  defense, 
it  is  elementary  that  the  burden  of  proof  in  this  respect 
was  upon  appellee. 

There  are  many  cases  from  many  jurisdictions  deal- 
ing with  the  relative  rights  of  employees  injured  while 
being  transported  to  and  from  work.  The  majority  of 
these  cases  have  arisen  under  situations  where  the  in- 
jured party  was  making  a  claim  under  the  various 
Workmen's  Compensation  Acts. 

In  most  of  such  cases  the  statutes  (like  Section  102- 
1752,  O.C.L.A.)  provide  compensation  for  injuries  "aris- 
ing out  of  and  within  the  course  of"  employment.   Notes 
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20  A.L.R.  319;  49  A.L.R.  454;  63  A.L.R.  469;  100 
A.L.R.  1053;  82  A.L.R.  1043.  Obviously  questions  con- 
cerning the  compensability  of  injuries  under  such  stat- 
utes can  shed  little  light  upon  the  question  of  whether 
these  employees  were  "engaged  in  the  employment  of 
the  insured"  within  the  meaning  of  the  exclusion. 

It  is  well  settled  that  Workmen's  Compensation 
Laws  receive  a  liberal  interpretation  to  accomplish  their 
humane  purposes,  among  which  is  to  extend  the  benefits 
to  as  many  persons  as  possible.  Brady  v.  Oregon  Lbr. 
Co.,  117  Or.  188;  Bowser  v.  State  Ind.  Accident  Com- 
mission, 182  Or.  42;  Bundy  v.  State  oi  Vermont  High- 
way Dept.,  102  Vt.  84,  146  A.  68.  Likewise  the  Oregon 
Employers'  Liability  Act  is  remedial  and  receives  a 
liberal  interpretation.  Blair  v.  Western  Cedar  Co.,  75 
Or.  276;  Dickerson  v.  Eastern  &=  Western  Lbr.  Co.,  79 
Or.  281.  So  that  the  benefits  of  the  latter  statute  have 
been  extended  to  persons  who  were  not  in  the  proxi- 
mate relation  of  master  and  servant  with  the  defendant. 
Clayton  v.  Enterprrse  Electric  Co.,  82  Or.  149;  Cauld- 
well  V.  Bingham  &  Shelley  Co.,  84  Or.  257;  Rorvik  v. 
North  Pacific  Lbr.  Co.,  99  Or.  58;  McKay  v.  Pacific 
Bldg.  Materials  Co.,  156  Or.  578. 

Appellee  seeks  to  have  the  rule  of  liberal  interpreta- 
tion of  remedial  statutes  applied  indirectly  to  its  own 
benefit.  The  law,  however,  is  otherwise.  Since  appellee 
prepared  the  contract  in  its  own  technical  language,  the 
contract  will  be  construed  strictly  against  it  and  liberally 
in  favor  of  the  insured.  Fenton  v.  Fidelity  Casualty 
Co.,  36  Or.  283;  Stringham  v.  Mutual  Ins.  Co.,  44  Or. 
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447;  A.  Jaloff  v.  United  Auto  Indemnity  Exch.,  120  Or. 
381;  Purcell  v.  Wash.  F.  N.  Ins.  Co.,  141  Or.  98.  All 
ambiguous  provisions  must  be  construed  in  favor  of 
coverage  for  the  insured  and  against  forfeiture.  Moore 
V.  Aetna  Life  Ins.  Co.,  75  Or.  47 ;  Purcell  v.  Wash.  F.  N. 
Ins.  Co.,  supra;  Bankers  Life  Co.  v.  Hollister  (Ore.  9th 
Cir.),  33  F.  2d  72. 

The  question  here  is  not  whether  insured  was  liable 
as  an  employer,  under  the  Employers'  Liability  Act,  or 
otherwise,  nor  whether  the  benefits  of  a  liberally  con- 
strued Workmen's  Compensation  Law  would  have  been 
extended  to  these  employees.  The  precise  question  pre- 
sented here  is  whether  this  employee  was  "engaged  in 
the  employment  of  the  insured"  within  the  meaning  of 
a  contract  which  must  be  construed  strictly  against  the 
insurer. 

This  question  has  recently  had  the  attention  of  the 
courts.  In  Francis  v.  Scheper,  326  Mich.  447,  40  N.W. 
2d  217,  judgment  was  obtained  by  the  injured  workman 
against  the  insured  and  the  insurer  was  brought  in  as 
garnishee.  The  insurance  company  relied  upon  a  clause 
which  excluded  coverage  for  injury  or  death  of  any 
"employee  of  the  insured  while  engaged  in  the  employ- 
ment other  than  domestic  of  the  insured."  Thus  the 
key  words  of  the  exclusion  are  exactly  the  same  as  in 
the  case  at  bar.  The  facts  were  that  the  injured  em- 
ployee was  employed  by  defendant  as  a  painter.  His 
hours  were  from  8:00  A.M.  to  4:30  P.M.  His  pay  was 
computed  only  within  those  periods  but  his  employ- 
ment  agreement   required   the   insured   to   furnish   him 
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transportation  to  and  from  work.  The  employee  was 
not,  however,  required  to  use  the  transportation  fur- 
nished. The  accident  occurred  at  4:40  or  4:45  P.M. 
when  the  employee  was  performing  no  service,  but  was 
simply  riding  home  in  the  employer's  truck.  The  trial 
court  found  that  the  employee  "was  not  engaged  in 
Houck's  (the  insured's)  employment  at  the  time  of  the 
accident."  Garnishee  insurance  company  appealed  and 
contended  there,  as  here,  that  holdings  that  such  an  in- 
jury would  have  been  compensable  under  the  Work- 
men's Compensation  Act  were  controlling.  The  court 
rejected  this  contention  saying  (40  N.W.  2d  214,  217): 

"In  the  Konopka  case,  supra,  we  were  consider- 
ing the  meaning  of  the  words  of  the  workmen's 
compensation  act.  In  the  instant  case,  we  must 
consider  the  meaning  of  the  exclusion  clause  in  the 
policy  of  insurance  and  determine  whether  the 
words,  'engaged  in  the  employment.'  are  applicable 
to  an  employee  who  has  ceased  the  day's  produc- 
tion and  left  the  scene  of  his  work  and  the  hours 
were  over  for  the  work  for  which  he  was  compen- 
sated. 

"The  phrase,  'engaged  in  the  employment,'  can 
fairly  be  construed  as  meaning,  active  in  the  work 
plaintiff  was  employed  and  paid  to  do.  It  was  in- 
cumbent on  defendant  casualty  company,  who 
drafted  the  policy,  in  order  to  escape  liability  un- 
der the  circumstances  of  this  case,  so  to  draft  the 
policy  as  to  make  clear  the  extent  of  non-liability 
under  the  exclusion  clause."   (Italics  ours) 

Another  decision  upon  quite  similar  facts  is  B.  &'  H. 
Passmore  Co.  v.  New  Amsterdam  Casualty  Co.  (3d 
Cir.),  147  F.  2d  536.  The  facts  in  that  case  were  similar 
to  the  case  at  bar.    Defendant  insurance  company  re- 
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lied  upon  an  exclusion  relating  to  injuries  sustained  by 
"any  employee  of  the  insured  while  engaged  in  the  busi- 
ness of  the  insured."  The  court  held  as  a  matter  of  law 
that  the  case  was  not  within  the  exclusion,  saying  (147 
F.  2d  536,  538,  539) : 

"At  the  time  of  the  accident  Little  was  not  en- 
gaged in  any  work  and  was  not  performing  any 
service  for  Passmore  and  he  was  not  receiving  any 
pay  for  his  time.  He  was  simply  riding  from  the 
place  of  work  to  Passmore's  shop  in  a  conveyance 
gratuitously  furnished  by  Passmore.  The  Casualty 
Company  relies  upon  decisions  of  the  Oklahoma 
Supreme  Court  holding  that  an  injury  to  an  em- 
ployee sustained  while  he  is  returning  from  work 
in  a  conveyance  furnished  by  his  employer  is  an 
injury  'arising  out  of  and  in  the  course  of  his  em- 
ployment.' But,  in  those  decisions  the  Supreme 
Court  was  construing  a  provision  of  the  Oklahoma 
Workmen's  Compensation  Law  and  not  a  private 
contract,  and  it  has  repeatedly  held  that  such  law 
is  a  remedial  statute  and  should  receive  a  liberal 
construction  in  favor  of  the  injured  employee. 

*     *     *     * 

"Moreover  the  exclusion  clause  'engaged  in  the 
business,  *  *  *  of  the  insured'  differs  materially 
from  the  clause  'arising  out  of  and  in  the  course  of 
his  employment.'  The  word  'engaged'  connotes 
action.  In  Barnett  v.  Merchants'  Life  Ins.  Co., 
supra  (87  Okl.  42,  208  P.  272),  the  court,  in  con- 
struing a  clause  in  the  policy  'shall  engage  in  mili- 
tary or  naval  service  in  time  of  war,'  held  that  the 
word  'engage'  denotes  action  and  that  it  means  to 
take  part  in  by  performing  some  duty. 

"In  Head  v.  New  York  Life  Ins.  Co.,  10th  Cir., 
43  F.  2d  517,  520,  this  court  said:  '"Engage,"  is 
defined  in  volume  3  of  Words  and  Phrases,  Third 
Series,  at  page  258,  as  follows:  "  'Engage'  means  to 
take  part  in  or  be  employed  in,  however  the  em- 
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ployment  may  arise;"  and  at  page  259  as  follows: 
"To  'engage'  is  to  embark  in  a  business;  to  take 
a  part;  to  employ  or  involve  one's  self;  to  devote 
attention  and  effort."  '  " 

In  Elliott  V.  Behner,  150  Kan.  876,  96  P.  2d  852,  on 
facts  similar  to  the  case  at  bar  and  involving  an  exclu- 
sion clause  identical  with  that  involved  in  the  Passmore 
case,  the  Supreme  Court  of  Kansas  held  the  insurer 
liable  and  rejected  the  legal  argument  of  the  insurer 
which  was  based  upon  a  Workmen's  Compensation  Act 
using  the  phrase  "arising  out  of  and  in  the  course  of 
employment."  Green  v.  Travelers  Ins.  Co.,  286  N.Y. 
358,  36  N.E.  2d  620,  and  State  Farm  Auto  Ins.  Co.  v. 
Skluzacek,  208  Minn.  443,  294  N.W.  413,  involved  ex- 
clusions similar  to  the  one  involved  in  the  Passmore 
case  and  similar  facts.  In  both  cases  it  was  held  that 
the  exclusion  did  not  apply. 

For  a  case  in  which  reasoning  similar  to  the  above 
cited  cases  was  applied  to  somewhat  different  facts  and 
in  which  cases  involving  Workmen's  Compensation  Laws 
were  held  not  applicable  between  the  insured  and  his 
liability  insurer  see  Lesser  v.  Great  Lakes  Casualty  Co., 
171  Or.  174. 

Additional  cases  holding  that  the  word  "engage" 
connotes  action  in  performing  some  duty,  devoting  at- 
tention and  effort,  are:  Benham  v.  American  Central 
Lite  Ins.  Co.,  140  Ark.  612,  217  S.W.  462;  Barnett  v. 
Merchants  Lite  Ins.  Co.,  87  Okla.  42,  208  P.  271;  Head 
V.  New  York  Life  Ins.  Co.,  43  F.  2d  517;  Travelers  In- 
demnity Co.  V.  Smith,  190  Ark.  492,  79  S.W.  2d  1008; 
The  Alexander,  60  F.  914;  Hobbs  v.  Perm.  R.  Co.,  143 
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F.  180,  181;  Kelley  v.  Northwest  Paper  Co.,  190  Minn. 
291,  251  N.W.  274. 

For  a  Washington  case  involving  similar  reasoning 
to  the  cases  cited  above  see  Braley  Motor  Co.  v.  North- 
west Casualty  Co.,  49  P.  2d  911.  In  this  case  the  court 
points  out  (page  913)  that  in  construing  the  language 
of  an  insurance  policy  it  is  a  familiar  rule  that  the  con- 
struction will  be  adopted  which  is  most  favorable  to  the 
insured.  The  Court  will  find  this  same  rule  in  prac- 
tically all  of  the  cases  hereinbefore  cited. 

In  all  of  the  cases  which  we  have  cited  the  Court 
will  see  that  there  is  a  great  distinction  between  "arising 
out  of  and  within  the  course  of  the  employment,"  and 
"engaged  in  the  employment."  Furthermore,  there  is 
a  distinction  in  the  cases  as  to  whether  a  statute  is  be- 
ing construed,  particularly  a  remedial  statute  such  as  a 
workmen's  compensation  act,  or  whether  it  is  an  insur- 
ance contract  being  construed.  The  statutes  are  liber- 
ally construed  in  favor  of  compensation  to  the  employee, 
while  on  the  other  hand,  an  insurance  contract  is 
strictly  construed  against  the  insurer  and  in  favor  of 
the  insured. 

We  wish  to  call  the  Court's  particular  attention  to 
the  case  of  Lamm  v.  Silver  Falls  Timber  Co.,  133  Or. 
468,  277  P.  91,  286  P.  527,  291  P.  375,  62  A.L.R.  1447. 
In  this  case  plaintiff  was  being  gratuitously  transported 
over  defendant's  logging  railroad  from  Silverton,  Ore- 
gon, to  defendant's  logging  camp.  The  plaintiff  had 
gone  to  Silverton  for  a  few  days  and  at  the  time  of  the 
injury  was  returning  to  camp  where  he  intended  to  re- 
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sume  work  the  following  day.  Plaintiff  secured  a  judg- 
ment and  defendant  appealed,  contending  that  the  case 
was  within  the  purview  of  the  Oregon  Workmen's  Com- 
pensation Law.  The  judgment  was  affirmed  and  the 
court  stated: 

"To  bring  a  case  within  the  protection  of  the 
Workmen's  Compensation  Act,  the  employee  must 
show,  as  he  was  required  to  establish  under  the 
common  law  that  he  was,  at  the  time  of  the  injury, 
engaged  in  the  employer's  business,  or  in  furthering 
that  business,  and  that  he  was  not  doing  something 
for  his  own  benefit  or  accommodation." 

The  defendant  petitioned  for  a  rehearing.  On  rehearing 
the  judgment  was  reversed.  In  a  very  exhaustive  opin- 
ion by  Justice  Rossman,  it  was  pointed  out  that  the 
foregoing  quoted  statement  was  not  a  true  statement  of 
the  law  as  applied  to  a  Workmen's  Compensation  case. 
Justice  Rossman  stated  (page  489) : 

"It  is  true  that  when  he  was  injured  he  was  not 
working  for  the  defendant,  but  he  was  in  its  em- 
ploy. (Page  490)  To  say  that  plaintiff  'ceased' 
working  for  the  defendant  is  not  equivalent  to  say- 
ing that  he  severed  the  relation  of  employer  and 
employee."    (Italics  ours) 

At  page  491  the  court  quotes  with  approval  from  an 
English  case  as  follows: 

"It  has  been  established  by  a  series  of  decisions 
that  employment  for  the  purposes  of  the  Work- 
men's Compensation  Act  may  in  many  cases  be 
regarded  as  existing  before  the  actual  operation  of 
the  workman  has  begun,  and  that  it  may  continue 
to  exist  after  the  actual  work  has  ceased." 
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The  court  points  out  the  work  may  suspend  and  yet 
the  employment  continue.  At  page  492  the  court  quotes 
with  approval  from  a  Wisconsin  case,  as  follows: 

"This  court  has  held  that  the  relation  of  master 
and  servant  extends  beyond  the  hours  a  servant  is 
actually  required  to  labor  and  in  some  instances  to 
places  other  than  where  the  servant  is  employed." 

We  shall  not  attempt  to  cite  all  the  cases  on  which 
the  court  relied  in  the  Silver  Falls  case,  as  there  are 
literally  dozens  of  them,  and  most  of  them  are  to  be 
found  in  the  A.L.R.  citations.  However,  it  is  quite  ap- 
parent from  the  decisions  that  the  Oregon  Supreme 
Court  is  committed  to  the  proposition  that  there  is  a 
vast  distinction  between  the  words  "arising  out  of  and 
within  the  course  of  the  employment,"  and  the  words 
"engaged  in  the  employment." 

In  the  Lamm  v.  Silver  Falls  case,  after  it  was  re- 
versed on  rehearing,  the  plaintiff  filed  a  petition  for 
rehearing,  and  it  came  on  for  decision  the  third  time. 
The  Supreme  Court,  in  another  decision  by  Justice 
Rossman,  adhered  to  the  previous  decision  and  held 
that  the  plaintiff  could  not  sue  his  employer  but  could 
only  recover  compensation  under  the  compensation  act, 
and  again  pointed  out  that  the  injury  arose  out  of  the 
employment  although  the  plaintiff  was  not  "engaged  in 
the  employment"  at  the  time  of  the  injury. 

In  his  petition  for  rehearing  the  plaintiff  had  con- 
tended that  the  court's  decision  was  contrary  to  the 
decisions  in  some  cases  decided  according  to  the  com- 
mon law  rule  prior  to  the  enactment  of  the  workmen's 
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compensation  law.    The  court  disposed  of  this  conten- 
tion in  the  following  language: 

"We  do  not  believe  that  it  is  essential  that  we 
should  endeavor  to  harmonize  our  holding  in  the 
present  case  with  the  first  three.  The  Workmen's 
Compensation  Act  endeavors  to  cast  upon  the  in- 
dustry the  expense  of  the  rehabilitation  and  relief 
of  workmen  injured  during  their  participation  in  it. 
Its  objective  is  more  comprehensive  than  the  prin- 
ciples which  govern  the  common  law  action  of 
negligence.  *  *  *  (p.  530)." 

Plaintiff  in  Lamm  v.  Silver  Falls  relied  upon  the  de- 
cision of  the  Washington  Supreme  Court  in  Hama 
Hama  Lo^^ing  Co.  v.  Department  of  Labor  and  In- 
dustries, 288  P.  655.  The  facts  of  the  Washington  case 
were  substantially  the  same  as  those  in  the  Lamm  case. 
The  Supreme  Court  of  Washington  held  that  under  the 
circumstances  the  injured  party  was  not  entitled  to  com- 
pensation but  could  maintain  an  action  for  damages 
against  his  employer.  The  Oregon  Court  pointed  out 
that  in  the  case  of  Wad  nee  v.  demons  Logging  Co. 
(Wash.),  263  P.  592,  and  Bristow  v.  Department  of 
Labor  and  Industries,  246  P.  573,  the  Washington  Su- 
preme Court  had  held  that  an  employee  injured  at  the 
plant  though  not  engaged  in  the  course  of  his  employ- 
ment, was  entitled  to  compensation.  However,  prior  to 
the  Hama  Hama  case,  the  Washington  compensation 
act  was  amended  so  that  at  the  time  of  the  injury  in 
the  latter  case  the  act  limited  relief  to  a  workman  ''who 
is  engaged  in  the  employment"  of  an  employer  under 
the  act.  We  submit  that  the  decision  of  the  Oregon 
Supreme  Court  in  the  Lamm  v.  Silver  Falls  case  sup- 
ports the  position  of  the  appellant  here. 
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For  anot±ier  analogous  situation,  we  call  the  Court's 
attention  to  the  case  of  Associated  Indemnity  Corpora- 
tion V.  Wachsmith  (Wash.),  99  P.  2d  420. 

We  should  like  to  call  the  Court's  attention  also  to 
the  case  of  Rickenbacker  v.  Layton,  et  ah,  59  F.  Supp. 
156.  The  facts  in  the  Rickenbacker  case  are  substan- 
tially the  same  as  the  facts  under  consideration  here, 
and  the  appellee  Maryland  Casualty  Company  was  the 
insurance  carrier  in  that  case  also.  There  was  divergent 
testimony  as  to  whether  or  not  the  plaintiff,  at  the  time 
of  his  injury,  was  an  "employee"  of  the  insured.  The 
defendant  was  relying  upon  an  identical  exclusion  which 
the  appellee  seeks  to  assert  here.  The  court  disposed 
of  the  defendant's  contention  in  the  following  language: 

"It  is  too  well  settled  in  South  Carolina,  to  need 
the  citation  of  authorities  in  support  thereof,  that 
in  the  construction  of  insurance  contracts  that 
meaning  should  be  attributed  to  the  language  used 
which  ordinarily  is  given  to  such  language,  unless 
it  is  susceptible  of  more  than  one  reasonable  con- 
struction, in  which  case  it  will  be  given  that  con- 
struction which  is  most  favorable  to  the  insured. 
Here  the  language  of  the  policy  excludes  an  em- 
ployee of  the  insured  from  coverage  only  when 
such  employee  is  actually  engaged  in  the  business 
of  the  insured.  To  say  that  a  casual  employee  of 
the  insured,  who  was  not  at  the  time  of  his  injuries 
engaged  in  any  business  of  the  insured  and  had  not 
been  for  two  hours,  is  excluded  from  coverage 
would  be  to  give  the  language  of  the  policy  a 
strained  construction  or  else  to  resolve  a  possible 
ambiguity  in  favor  of  the  insurer  and  against  the 
insured,  (page  163)" 

In  its  trial  brief  appellee  contended  that  the  author- 
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ities  are  clear  tJiat  where,  as  a  part  of  the  contract  of 
employment,  an  employee  is  to  be  furnished  transpor- 
tation from  one  place  of  work  to  another  place  of  work, 
such  an  employee  is  engaged  in  the  employment  of  the 
employer  while  being  thus  transported. 

In  support  of  this  proposition,  appellee  relied  upon 
three  cases.  We  shall  point  out  to  the  Court  that  not  a 
single  one  of  these  cases  supports  any  such  proposition. 

In  Webb  v.  American  Fire  &'  Casualty  Co.,  149  Fla. 
2,  5  S.  2d  252,  the  employee  was  engaged  by  the  in- 
sured as  a  clerk  under  a  contract  and  agreement  by 
which  she  was  to  work  as  a  clerk  either  in  a  store  lo- 
cated at  Deerfield,  Florida,  or  another  store  located  at 
Pompano,  Florida,  as  and  when  her  services  should  be 
required  at  either  place,  and  that  as  compensation  for 
her  services  she  was  to  receive  a  stated  weekly  salary, 
was  to  be  provided  with  room  and  board,  and  was  to 
be  transported  to  and  from  the  store  or  stores  where 
she  was  to  work.  On  the  day  of  the  accident  she  was 
being  transported  from  the  store  at  Pompano  to  the 
store  at  Deerfield,  from  which  she  was  to  be  transported 
to  the  place  where  she  was  furnished  her  board  and 
room.  The  policy  carried  by  the  employer  had  an  ex- 
clusionary clause  in  all  material  respects  identical  with 
the  clause  in  issue  here.  There  was  an  issue  as  to 
whether  or  not  the  injured  employee  was  "engaged  in 
the  employment."  The  Florida  court  stated  in  one  short 
paragraph  that  it  was  bound  by  its  decisions  in  Cohn 
V.  Sloan,  138  Fla.  752,  197  S.  14,  and  Southern  States 
Mfg.  Co.  V.  Wright,  200  S.  375. 
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An  examination  of  the  first  of  these  two  cases  on 
which  the  Webb  case  is  expressly  predicated,  indicates 
that  in  the  Cohn  case  an  employee  was  killed  in  an 
automobile  accident  while  riding  to  her  home  town 
from  another  town  where  she  had  been  taken  by  the 
employer.  The  Cohn  case  is  a  Workmen's  Compensa- 
tion Act  case  and  merely  holds  that  the  accident  "arose 
out  of  the  employment." 

In  the  Southern  States  Mfg.  Co.  case  the  einployer 
furnished  a  truck  for  the  convenience  of  plaintiff  to  and 
from  the  plant.  He  was  hurt  while  being  so  conveyed. 
This  was  another  Workmen's  Compensation  case,  and 
the  only  issue  was  whether  or  not  the  accident  "arose 
out  of  the  employment."  The  court  held  that  it  did  so 
arise  and  an  award  of  compensation  was  upheld. 

It  thus  become  apparent  that  the  Florida  Supreme 
Court  in  the  Webb  case  either  (1)  used  the  terms 
"arising  out  of  the  employment"  and  "engaged  in  the 
employment"  as  synonymous  terms,  or  (2)  the  litigants 
made  no  distinction  between  the  terms  and  no  distinc- 
tion was  ever  pointed  out  to  the  court. 

When  the  Webb  case  is  carefully  read,  and  the  cases 
on  which  it  is  expressly  predicated  are  examined  it  is 
apparent  that  the  case  is  absolutely  no  authority  for 
the  proposition  that  an  employee  injured  while  merely 
riding  in  a  vehicle  is  "engaged  in  the  employment  of 
the  employer." 

An  examination  of  the  second  case  on  which  appellee 
relied  in  its  trial  brief  indicates  that  it  likewise  is  no 
authority  for  any  such  proposition.   In  Gilmore  v.  Royal 
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Indemnity  Co.,  24  Automobile  Cases  1091  (Ohio), 
plaintiff  was  injured  while  being  transported  in  insured's 
automobile.  The  insured's  policy  contained  an  exclu- 
sionary clause  quite  similar  to  the  clause  in  question 
here.    The  court  in  its  decision  stated: 

*'The  facts  bring  plaintiff  within  the  operation 
of  the  general  rule  that  if  an  employee,  while  being 
conveyed  to  or  from  work  in  a  conveyance  fur- 
nished by  the  employer  under  either  express  or  im- 
plied contract  to  so  convey,  suffers  an  injury  during 
said  journey  such  injury  arises  within  the  course 
of  the  employment."  (Italics  ours) 

Of  course,  appellant  has  conceded  throughout  the 
State  Court  and  District  Court  proceedings  that  the 
injury  "arose  out  of  the  employment."  That  is  not  the 
issue  here.  It  is  readily  apparent  that  the  Ohio  court 
used  these  terms  as  synonymous  terms  or  that  the  dis- 
tinction was  not  pointed  out  to  the  court.  As  we  have 
point  out  supra,  the  Oregon  court  has  made  a  careful 
distinction  in  these  terms.  In  any  event,  the  Ohio  case 
does  not  hold,  and  it  is  not  authority  for  the  proposition 
that  a  workman  injured  while  being  gratuitously  trans- 
ported to  or  from  work,  or  to  different  places  of  work 
in  an  employer's  conveyance  is  "engaged  in  the  em- 
ployment." 

The  only  case  which  the  appellee  cited  which  might 
be  even  remotely  considered  to  support  its  proposition 
is  State  Farm  Mutual  Automobile  Ins.  Co.  v.  Brooks, 
136  F.  2d  807.  However,  the  facts  in  that  case  are  sub- 
stantially different  than  the  facts  involved  here,  and  the 
decision  in  the  case  must  be  read  in  the  light  of  the  facts 
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there  involved.  The  policy-holder  operated  a  fuel  yard 
at  Joplin,  Mo.  As  a  part  of  his  business  he  secured 
wood  from  points  outside  of  Joplin.  The  policy-holder 
hired  two  boys,  who  accepted  temporary  employment 
at  the  place  wh6re  the  wood  was  obtained  to  collect  it 
and  pile  it  for  loading  and  transportation  in  the  truck 
covered  by  the  policy  to  insured's  fuel  yard  at  Joplin. 
Sometimes  when  the  truck  arrived  from  its  last  trip  of 
the  day  at  Joplin  the  two  boys  would  help  to  unload  it. 
It  was  understood  between  the  employees  and  the 
policy-holder  that  they  would  be  carried  to  and  from 
the  place  where  they  collected  and  piled  the  wood  to 
Joplin,  a  distance  of  35  miles,  as  they  had  no  other 
means  of  transportation.  One  boy  was  killed  and  the 
other  seriously  injured  in  an  accident,  and  an  action 
was  brought  for  declaratory  judgment  by  the  insurance 
company  against  the  policy-holder  to  determine  its  lia- 
bility for  the  payment  of  a  judgment  on  account  of  the 
accident.  The  policy  contained  an  exclusion  clause 
similar  to  the  one  in  question  here.  The  court  held  that 
the  exclusion  clause  applied. 

We  think  it  sufficient  to  point  out  to  the  Court  that 
in  the  Brooks  case  the  injured  party  was  required  to 
ride  a  distance  of  35  miles  from  where  the  wood  was 
obtained  to  the  point  where  the  wood  was  to  be  un- 
loaded, and  after  it  arrived  at  the  yard  to  unload  it. 
The  injured  employee  was  paid  by  the  day.  The  trans- 
portation to  and  from  the  collection  yard  and  the  fuel 
yard  was  an  essential  part  of  his  work.  He  was  not 
merely  given  free  transportation  but  was  actually  paid 
for  the  time  consumed  during  the  ride.    In  addition  he 
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had  additional  duties  to  perform  after  the  truck  arrived 
at  the  fuel  yard.  It  would  appear  that  there  is  a  clear 
distinction  between  this  case  and  the  case  at  bar,  where 
the  decedent  was  paid  on  the  commission  basis  and  was 
merely  riding  in  a  conveyance  gratuitously  furnished  by 
the  employer. 

It  is  always  necessary  to  come  back  to  the  funda- 
mental  question  of  whether  or  not  the  injured   party 
was  performing  the  duties  he  was  hired  to  perform  at 
the  time  of  the  injury.    We  wish  to  call  the  Court's  at- 
tention to  a  case  involving  a  different  type  of  insurance 
and  a  different  type  of  exclusion  clause,  but  which  we 
believe  is  very  well  reasoned  and  presents  an  analogous 
situation.    In  Barnett  v.  Merchants  Lite  Ins.  Co.  of  Des 
Moines,  Iowa,  208  P.  271,  deceased  had  a  policy  of  in- 
surance which  contained  an  exception  to  the  effect  that 
it  was  inapplicable  if  deceased  died  as  a  result  of  being 
"engaged  in  military  service  in  time  of  war."    Deceased 
contracted  pneumonia  while   being  transported  on  the 
high  seas  by  the  military,  and  the  insurance  company 
resisted  payment  on  the  ground  that  the  decedent  was 
"engaged  in  military  service."    It  was  clear  that  he  was 
being  transported  as  a  Marine  enlisted  man,  that  the 
transportation  was  furnished  by  the  military,   that  he 
had  no  other  reasonable  means  of  transportation,  and 
that  the   pneumonia   was   contracted   because  of  being 
transported  on  the  high  seas  and  while  being  so  trans- 
ported.    Nevertheless,    the    Oklahoma    Supreme    Court 
held  that  the  decedent  was  not  "engaged  in  the  military 
service"  within  the  meaning  of  defendant's  policy. 


31 

While  a  different  type  of  policy  was  involved  and  a 
different  exclusion  was  relied  upon,  we  can  see  no  funda- 
mental distinction  between  the  carrier  in  that  case  con- 
tending that  the  deceased  was  engaged  in  military 
service  and  the  contention  of  appellee  here  that  decedent 
was  engaged  in  insured's  employment. 

Appellee  in  its  trial  brief  also  relied  upon  Blash- 
field's  Cyclopedia  of  Automobile  Law  and  Practice, 
Vol.  6,  page  718,  Section  3995.  An  examination  of  this 
citation  indicates  that  Blashfield  sets  out  the  rule  as 
follows : 

"An  employee  is  not  engaged  in  the  employer's 
business  while  riding  home  from  work  where  the 
employer  has  not  undertaken  to  furnish  transporta- 
tion, but  where  the  employer  has  impliedly  under- 
taken to  furnish  transportation,  he  is  still  an  em- 
ployee while  riding  from  place  of  work."  (Italics 
ours) 

In  a  foot-note  Blashfield  cites  City  of  Wichita  Falls 
V.  Travelers  Insurance  Co.,  137  S.W.  2d  170.  In  the 
case  cited  by  Blashfield  the  City  gave  free  transporta- 
tion from  the  city  bams  to  place  of  employment  and 
return.  Plaintiff  was  injured  while  being  so  transported 
and  it  was  held  that  he  was  an  employee  when  injured. 
It  is  thus  clear  (1)  Blashfield  does  not  say  that  where 
an  employer  has  impliedly  undertaken  to  furnish  trans- 
portation the  employee  is  engaged  in  the  employment 
while  riding  from  the  place  of  work,  but  merely  states 
that  while  so  riding  he  is  an  "employee,"  which  appel- 
lant has  always  conceded;  and  (2)  the  foot-note  case 
merely  holds  that  under  such  circumstances  the  work- 
man is  "an  employee." 


32 

On  the  issue  involved  here  it  is  possible  to  find  a  few 
cited  cases  which  at  first  blush  would  appear  to  support 
the  proposition  that  the  worker  being  furnished  gratui- 
tous transportation  is  "engaged  in  the  employment." 
However,  when  these  cases  are  carefully  examined  it 
becomes  quite  clear  that  none  of  them  expressly  so 
holds.  The  great  majority  merely  hold  that  where  an 
employee  is  furnished  free  transportation  and  injured 
during  the  course  of  such  transportation,  the  injury 
"arises  out  of  the  employment." 

Furthermore,  whatever  the  rule  may  be  in  some 
other  jurisdiction,  we  submit  that  the  law  is  well  settled 
in  the  State  of  Oregon  that  under  such  a  factual  situa- 
tion an  employee  is  not  "engaged  in  the  employment." 

No  great  citation  of  authorities  is  required  on  the 
general  rule  that  the  Federal  courts  are  bound  by  the 
decisions  of  the  courts  of  the  states  in  which  they  sit  on 
any  substantive  matter.  See  35  C.J.S.  (Federal  Courts) 
Sec.  170,  and  cases  cited  therein.  We  earnestly  submit 
that  the  district  court  is  bound  by  the  Oregon  Supreme 
Court's  decision  in  Lamm  v.  Silver  Falls  Timber  Co., 
supra,  and  Varrelman  v.  Flora  Logging  Co.,  133  Or.  541. 

The  court  erred  in  concluding  that  at  the  time  of  the 
fatal  accident  decedent  was  "engaged  in  the  employ- 
ment of  the  insured"  Kalahar. 
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THIRD  SPECIFICATION  OF  ERROR 

The  trial  court  erred  in  concluding  that  the  liability 
of  the  insured  Kalahar  to  appellant  was  not  covered  by 
an  automobile  public  liability  policy  issued  by  ap- 
pellee to  Kalahar  (Coriclusions  of  Law  III,  Tr.  61),  for 
the  reason  that  the  exclusionary  clause  did  not  apply 
to  plaintiff's  decedent  under  the  factual  situation  pre- 
sented to  the  court. 

ARGUMENT 

As  we  have  indicated  in  our  argument  directed  to 
our  First  Specification  of  Error,  the  issue  of  whether 
or  not  decedent  was  "engaged  in  the  employment"  at 
the  time  of  the  fatal  accident  could  not  possibly  be  res 
judicata. 

In  the  argument  directed  to  our  Second  Specification 
of  Error  we  have  pointed  out  numerous  cases  and  au- 
thorities, and  in  particular  the  Oregon  cases  to  the  effect 
that  an  employee  who  was  being  provided  with  gratui- 
tous transportation  and  was  injured  during  the  course 
of  such  transportation,  was  not  "engaged  in  the  em- 
ployment," since  the  employee  is  not  engaged  in  any 
activity  on  behalf  of  the  employer. 

The  appellant  has  recovered  judgment  in  the  State 
Court  on  account  of  the  death  of  decedent.  Appellee's 
only  defense  to  the  District  Court  action  to  effect  col- 
lection  of  the  judgment  is  the  exclusionary  clause  of 


34 

the  policy.  Since  this  clause  did  not  apply  to  decedent, 
the  court  erred  in  concluding  that  the  liability  of  the 
insured  (Kalahar)  to  appellant  was  not  covered  by  the 
automobile  public  liability  policy  issued  by  appellee  to 
Kalahar. 


FOURTH  SPECIFICATION  OF  ERROR 

The  Findings  of  Fact  do  not  support  the  trial  court's 
Conclusions  of  Law  and  Judgment  upon  the  ground 
and  for  the  reason  that  under  the  facts  as  stipulated  it 
was  contrary  to  law  for  the  court  to  conclude  that  the 
issue  of  whether  or  not  decedent  was  "engaged  in  the 
employment"  of  the  assured  was  res  judicata,  or  to 
conclude  that  in  any  event  decedent  was  so  "engaged.'* 

ARGUMENT 

The  court's  Findings  of  Fact  of  course  are  taken 
almost  verbatim  from  the  Pre-trial  Order  (Tr.  14). 
There  has  never  been  any  dispute  between  appellant 
and  appellee  as  to  the  essential  facts. 

We  have  endeavored  to  point  out  to  the  Court  that 
under  practically  all  of  the  reported  cases  where  the 
facts  are  the  same  or  similar,  the  authorities  are  quite 
uniform  that  an  employee,  injured  while  being  gratui- 
tously transported,  is  not  "engaged  in  the  employment." 
The  cases  which  we  have  cited  in  this  brief  clearly  indi- 
cate that  under  such  a  state  of  facts  the  trial  court  erred 
with  reference  to  Conclusions  of  Law  I,  II,  III  and  IV, 
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inclusive  (Tr.  60,  61).    It  follows  that  the  Findings  of 
Fact  do  not  support  the  Conclusions  of  Law. 

We  submit  the  judgment  should  be  reversed. 

Respectfully  submitted, 

Anderson  &  Franklin, 
By  W.  A.  Franklin, 

Attorneys  for  Appellant. 
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BRIEF  OF  APPELLEE 


Appeal  from  the  United  States  District  Court  for  the 
District  of  Oregon. 


STATEMENT  OF  THE  CASE  BY  APPELLEE 

The  appellant's  statement  of  the  case  being  accepta- 
ble to  the  appellee,  no  additions  thereto  are  being  made. 


SUMMARY  OF  ARGUMENT 

Altliough  there  are  four  specifications  of  error,  there 
are  actually  only  two  real  issues  involved  in  the  appeal, 
and  they  are  raised  by  the  first  and  second  assignments 
of  error,  respectively. 

Based  upon  the  facts  of  record,  the  District  Judge 
correctly  determined  that  the  issue  of  whether  or  not 
at  the  time  of  the  accident  the  decedent  was  an  em- 
ployee of  the  insured  engaged  in  her  employment  was 
res  judicata  by  virtue  of  the  state  court  action.  In  the 
state  court  action,  the  appellant,  in  order  to  avoid  the 
effect  of  the  Oregon  guest  statute,  pleaded  that  the  de- 
cedent was  an  employee  of  the  insured  and  at  the  time 
of  the  accident  which  resulted  in  her  death  was  being 
transported  by  the  employer  pursuant  to  a  contract  of 
employment.  It  is  the  appellee's  contention  that  under 
this  condition  the  question  of  whether  or  not  the  dece- 
dent was  engaged  in  her  employer's  business  at  the  time 
of  the  accident  was  an  issue  in  the  state  court  action, 
and  having  been  decided  in  favor  of  the  appellant  in 
that  action,  the  appellant  is  now  estopped  from  denying 
that  relationship  in  this  action  to  collect  on  the  judg- 
ment. 

The  appellee's  second  argument  is  that  even  if  the 
appellant  is  not  estopped  by  the  doctrine  of  res  judicata, 
nevertheless,  upon  the  facts  of  the  record,  it  is  clear  that 
the  appellant's  decedent  was  actually  engaged  in  the 
employment  of  the  assured  at  the  time  of  her  death  as 
an  employee,  and  that  since  the  policy  excluded  cover- 
age to  employees  so  engaged  in  the  employment  of  the 
assured,  the  appellant  is  not  entitled  to  recover. 


ARGUMENT 

I. 

The  Trial  Court  correctly  determined  that  the 
issue  of  whether  or  not  at  the  time  of  the  accident 
the  decedent  was  an  employee  of  the  insul^d  and 
engaged  in  her  employment,  was  res  judicata  by 
virtue  of  the  State  Court  action.  (R.  p.  60 — Con- 
clusion #1) 

As  we  understand  appellant's  position,  the  error  is 
predicated  on  the  charge  that  there  was  no  issue  in  the 
state  court  as  to  whether  or  not  the  decedent  was  '*en- 
gaged  in  the  employment  of  the  assured"  at  the  time  of 
the  accident  (Ap.  Br.  pp.  4  and  6,  First  Specification  of 
Error),  and  therefore  the  doctrine  of  res  judicata  could 
not  apply  (Ap.  Br.  p.  12).  The  appellant  also  discusses 
the  requirements  of  pleading  res  judicata  (Ap.  Br.  pp. 
10-11),  but  makes  no  charge  that  it  was  improperly 
pleaded  in  this  case.  We  believe  that  the  real  issue  of 
this  specification  of  error  can  best  be  disposed  of  by 
first  discussing  the  applicable  law  on  res  judicata,  and 
then  applying  it  to  the  factual  situation  of  this  case. 

THE  LAW  OF  RES  JUDICATA 

The  doctrine  of  res  judicata  involves  two  main  prin- 
ciples clearly  expressed  in  50  C.J.S.,  Sec.  592,  at  page 
11,  as  follows: 

"(1)  The  judgment  or  decree  of  a  court  of  com- 
petent jurisdiction  on  the  merits  concludes  the 
parties  and  privies  to  the  litigation  and  constitutes 


a  bar  to  a  new  action  or  suit  involving  the  same 
cause  of  action  either  before  the  same  or  any  other 
tribunal,  as  considered  infra  §  598.  (2)  Any  right, 
fact,  or  matter  in  issue,  and  directly  adjudicated 
on,  or  necessarily  involved  in,  the  determination  of 
an  action  before  a  competent  court  in  which  a 
judgment  or  decree  is  rendered  on  the  merits  is 
conclusively  settled  by  the  judgment  therein  and 
cannot  again  be  litigated  between  the  parties  and 
privies  whether  or  not  the  claim  or  demand,  pur- 
pose, or  subject  matter  of  the  two  suits  is  the  same, 
as  considered  infra  §§  686,  712.  These  rules  afford 
a  logical  and  convenient  method  of  dividing  the 
numerous  cases  falling  within  the  principle  of  res 
judicata." 

This  dual  phase  of  res  judicata  was  long  ago  recog- 
nized and  adopted  by  the  Supreme  Court  of  Oregon,  in 
the  case  of  Ruckman  v.  Union  Railway  Co.,  45  Or.  578, 
78  Pac.  748;  and  was  recently  re-expressed  in  Winters  v. 
Bisaillon,  152  Or.  578,  57  P.  2d  1095.  The  same  distinc- 
tion was  noted  in  Cromwell  v.  Sac.  County,  94  U.S.  351, 
24  L.  Ed.  195,  and  this  Court  in  Hatchitt  v.  United 
States  (CCA.  9),  158  F.  2d  754,  quoting  from  Northern 
Pacific  R.  V.  Slaght,  205  U.S.  122,  130-132,  27  S.  Ct. 
442,  51  L.  Ed.  738,  where  the  same  matter  was  noted. 

It  is  the  appellee's  contention  that  the  case  at  bar 
comes  under  the  second  phase,  for  this  is  not  a  new  ac- 
tion involving  the  same  cause  of  action  upon  which  the 
appellant  sued  in  the  state  court.  The  latter  cause  of 
action  was  merged  in  the  state  court  judgment,  and  this 
is  a  new  action  based  on  that  judgment.  As  we  read  the 
appellant's  authorities  under  the  first  assignment  of 
error,  beginning  with  the  case  of  Taylor  v.  Taylor,  54 
Or.  560,  103  Pac.  524  (Ap.  Br.  p.   11),  it  appears  that 


the  appellant  and  ourselves  concur  as  to  the  phase  of 
the  doctrine  to  be  applied  to  this  case. 

The  real  and  only  difference  between  the  parties  on 
this  specification  of  error  lies  in  the  application  of  the 
doctrine  to  the  facts  of  this  case. 

TPIE  STATUS  OF  DECEDENT  AS  AN  ISSUE  IN 
THE  STATE  COURT 

Under  the  foregoing  authorities  it  is  clear  that  if  the 
question  of  decedent's  being  engaged  in  the  assured' s 
employment  was  either  "directly  in  issue"  or  "actually 
determined"  in  the  state  court,  the  doctrine  will  apply. 

On  pages  6  and  7  of  his  brief,  appellant  admits  that 
the  relationship  of  the  decedent  and  Kalahar  "became 
an  issue"  in  the  state  court.  He  further  admits  that  the 
obvious  reason  for  the  allegation  in  the  complaint  that 
decedent  was  "an  employee"  was  to  avaid  proving  gross 
negligence  under  the  Oregon  Guest  Statute.  But  what 
appellant  attempts  to  do  is  to  convey  the  impression 
that  the  only  issue  in  this  respect  was  the  existence  or 
non-existence  of  an  employee-employer  relationship.  He 
fails  to  include  some  allegations  and  the  denial  thereof 
which  go  clear  beyond  the  mere  existence  of  that  rela- 
tionship and  show  that  one  of  the  issues  was  whether  or 
not,  at  the  time  of  the  accident  the  decedent  was  doing 
one  of  the  things  she  was  actually  engaged  to  do,  i.e., 
travel  from  one  city  to  another,  as  directed  by  her  em- 
ployer at  the  time  determined  by  him  and  by  the  means 
provided  by  him. 


We  are  sure  t±ie  appellant  will  not  in  his  reply  brief 
or  in  his  argument  take  the  position  that  the  mere  re- 
lationship of  employer-employee  by  itself  always  negates 
a  host-guest  relationship.  If  A  employs  B  to  work  five 
days  a  week,  on  a  monthly  wage,  and  on  a  Sunday  A 
takes  B  fishing  for  their  mutual  pleasure,  it  is  obvious 
that  while  on  the  fishing  trip  B  occupies  a  position  as 
guest  so  far  as  his  rights  against  B  are  concerned,  even 
though  he  is  at  that  time  an  employee. 

If  appellant  had  been  satisfied  that  the  mere  rela- 
tionship of  employer-employee  was  sufficient  to  avoid 
the  guest  statute,  he  could  simply  have  alleged  the  rela- 
tionship, the  negligence  of  the  employer,  and  the  death, 
but  this  he  did  not  do.  First,  he  alleged  the  hiring  of 
various  salesmen  and  the  furnishing  of  their  transporta- 
tion as  a  part  of  their  compensation.  Then,  in  paragraph 
III  of  the  complaint  (R.  p.  37),  he  alleged  the  hiring  of 
decedent  and  the  provision  for  her  transportation.  Final- 
ly, in  paragraph  IV  (R.  p.  37)  he  specifically  and  with 
care  alleged  that  at  the  time  and  place  of  the  accident 
decedent's  "transportation  was  pursuant  to  Corinne 
Constance  Getlin's  contract  of  employment  with  defend- 
ant Harold  M.  Kalahar." 

The  issue  was  joined  on  each  of  these  allegations  by 
the  denial  thereof  (Defendant's  answer,  R.  p.  34),  and 
therefore  we  submit  that  the  same  were  "directly  in 
issue"  and  thus  come  within  that  class  of  issues  covered 
by  the  second  phase  of  the  res  judicata  rule  that  a  "for- 
mer judgment  is  not  a  bar  except  as  to  questions  actu- 
ally determined  or  directly  in  issue".  Ruckman  v.  Union 
Railway  Co.,  45  Or.  578  at  781,  78  Pac.  748  at  750. 


Appellant  apparently  contends  that  the  phrase  "en- 
gaged in  the  employment"  is  a  phrase  of  art,  and  that 
since  said  words  were  not  used  in  his  complaint,  there 
could  have  been  no  such  issue  (Ap.  Br.  p.  12).  Without 
allegations  which  would  remove  plaintiff  from  a  guest 
status  or  a  mere  employee  status,  the  plaintiff  could  not 
have  prevailed  without  proof  of  gross  negligence,  which 
was  not  alleged.  We  submit  that  the  allegations  of  ap- 
pellant's complaint  in  the  state  court  action  referred  to 
above  were  intended  to,  and  did,  set  up  the  issue  that 
at  the  time  of  her  death  decedent  was  doing  one  of  the 
things  she  was  employed  to  do,  i.e.,  travel  from  place  to 
place  as  directed,  "pursuant  to  her  contract  of  employ- 
ment", which  is  in  essence  the  same  as  an  allegation 
that  she  "was  engaged  in  the  employment"  of  the  de- 
fendant. 

It  was  the  relationship  of  the  decedent  and  the  em- 
ployer at  the  time  of  the  accident  that  was  the  material 
issue,  as  appellant  admits  at  the  bottom  of  page  7  of  his 
brief.  In  determining  that  relationship  at  that  time,  the 
jury  were  instructed  to  determine  whether  the  decedent 
was  to  render  personal  service  to  or  for  the  benefit  of 
Kalahar  with  a  right  in  him  to  order  and  control  the 
decedent  in  that  work.    The  instruction  was  as  follows: 

"I  instruct  you  that  before  you  can  bring  in  any 
verdict  in  this  case  against  the  individual  defendant 
Harold  M.  Kalahar  you  must  also  find  that  the  de- 
fendant Philip  Rodgers  was  an  employee  of  the  de- 
fendant Kalahar  and  also  that  the  decedent,  Corinne 
Constance  Getlin,  was  also  an  employee  of  the 
defendant  Kalahar  as  I  shall  later  define  that  re- 
lationship to  you. 
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*'You  are  instructed  that  in  determining  whether 
or  not  the  decedent,  Corinne  Constance  GetHn,  and 
the  defendant  PhiHp  Rodgers  were  employees  of 
the  defendant  Harold  M.  Kalahar,  the  test  as  to 
the  existence  of  the  relationship  is  whether  there  is 
an  understanding  between  the  parties  that  one  is 
to  render  personal  services  to  or  for  the  benefit  of 
the  other  and  recognition  by  them  of  the  right  of 
Harold  M.  Kalahar  to  order  and  control  the  other 
in  the  performance  of  the  work  and  to  direct  the 
manner  and  method  of  its  performance." 

Now  appellant  urges  that  at  the  time  of  the  accident 
the  relationship  was  in  a  dormant  state  and  that  de- 
cedent was  on  her  own  and  not  doing  anything  for  the 
employer.  Under  his  theory,  the  decedent  would  never 
have  been  engaged  in  her  employer's  business  except  for 
that  fleeting  monent  when  she  was  asking  the  housewife 
to  subscribe  to  the  Woman's  Home  Companion,  for  as 
the  door  is  shut  she  ceases  to  "solicit". 

The  appellant  had  his  day  in  court;  he  recovered  a 
judgment  based  on  the  allegation  and  proof  that  the  de- 
cedent was  at  the  time  of  her  death  performing  a  part 
of  her  job  by  riding  from  one  city  to  another  "pursuant 
to  her  contract  of  employment".  He  should  not  now  be 
permitted  to  deny  the  existence  of  the  determination 
of  the  issue  which  permitted  his  recovery. 

A  few  comments  are  required  concerning  certain 
other  points  under  appellant's  first  assignment  of  error. 

On  pages  8  and  9  of  his  brief,  appellant  refers  to 
certain  alleged  contentions  of  the  appellee  in  the  District 
Court  and  discusses  the  same.  No  such  contention  is 
here  made  by  appellee,  and  therefore  we  shall  not  discuss 
the  same. 


On  pages  10  and  11  of  appellant's  brief,  autJiorities 
are  cited  as  to  the  manner  of  pleading  res  judicata.  The 
record  herein  contains  everything  necessary  for  this 
Court  to  determine  what  issues  were  before  the  state 
court,  and  since  appellant  has  not  charged  the  District 
Court  with  error  as  to  how  the  issue  of  res  judicata  was 
raised,  we  shall  refrain  from  further  comment. 

The  authorities  cited  by  appellant  under  this  speci- 
fication of  error  not  being  in  conflict  with  the  general 
rules  set  forth  above  at  pages  3-4,  we  shall  not  take  the 
space  to  discuss  them. 

We  submit  that  Conclusion  of  Law  No.  I  of  the  Dis- 
trict Court  (R.  p.  60)  was  without  error  and  amply 
justified  on  the  record. 

II. 

Decedent  was  engaged  in  the  employment  of 
the  insured,  Kalahar,  within  the  meaning  of  the 
policy  at  the  time  of  the  accident  resulting  in  her 
death. 

Under  the  second  specification  of  error,  on  page  17 
of  his  brief,  appellant  states  as  follows: 

"The  question  here  is  not  whether  insured  was 
liable  as  an  employer,  under  the  Employers'  Lia- 
bility Act,  or  otherwise,  nor  whether  the  benefits 
of  a  liberally  construed  Workmen's  Compensation 
Law  would  have  been  extended  to  these  employees. 
The  precise  question  presented  here  is  whether  this 
employee  was  'engaged  in  the  employment  of  the 
insured'  within  the  meaning  of  a  contract  which 
must  be  construed  strictly  against  the  insurer." 
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We  are  in  accord  that  the  precise  question  in  appel- 
lant's second  assignment  of  error  is  Hmited  to  determin- 
ing whether  or  not  the  decedent  was  "engaged  in  the 
employment  of  the  insured"  within  the  meaning  of  the 
poHcy  and  that  the  coverage  afforded  by  Workmen's 
Compensation  Laws  and  Employers'  Liability  Acts  and 
cases  discussing  the  same  have  no  bearing  on  this  case. 
Contrary  to  appellant's  statement  on  page  16  of  his 
brief,  appellee  is  not  interested  in  having  the  liberal 
rules  of  those  statutes  applied  to  this  case,  for  it  is 
wholly  unnecessary.  This  case  is  to  be  decided  on  com- 
mon law  principles,  and  there  are  adequate  clear  author- 
ities in  that  field.  Accordingly,  we  shall  not  discuss  any 
of  the  multiple  authorities  cited  by  the  appellant  in 
those  statutory  fields,  except  the  one  Oregon  case  of 
Lamm  v.  Silver  Falls  Timber  Company,  133  Or.  468, 
277  Pac.  91,  286  Pac.  527,  291  Pac.  375. 

Before  proceeding  with  the  authorities,  we  again  wish 
to  remind  the  Court  of  the  unusual  factual  situation  re- 
specting the  employment  of  the  decedent  and  her  fellow 
employees.  In  examining  the  authorities  on  this  ques- 
tion, we  believe  that  the  following  factual  points  of  this 
case  must  constantly  be  borne  in  mind: 

1.  The  decedent  and  her  fellow  employees  were  hired 
by  Kalahar  in  Iowa  and  Nebraska  "for  the  purpose  of 
soliciting  magazine  subscriptions  in  various  towns  from 
state  to  state  throughout  the  entire  Western  United 
States"  (R.  p.  15). 

2.  At  the  time  of  the  accident,  decedent  and  her  co- 
employees    were    being    transported    "from    "Spokane, 
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Washington,  where  t±iey  had  been  soliciting  magazine 
subscriptions,  to  Portland,  where  they  were  to  do  like 
soliciting"  (R.  p.  16). 

3.  The  transportation  of  the  decedent  and  the  other 
employees  "was  pursuant  to  their  respective  contracts  of 
employment  with  Kalahar"  (R.  pp.  16-17). 

4.  Contrary  to  the  statement  of  the  appellant  in  his 
brief,  at  the  top  of  page  30,  that  the  decedent  ''was 
merely  riding  in  a  conveyance  gratuitously  furnished  by 
the  employer",  the  conveyance  was  furnished  pursuant 
to  the  decedent's  contract  of  employment  (R.  p.  17). 

It  is  apparent  from  the  foregoing  facts  and  from  ap- 
pellant's admission  as  to  decedent's  employee  status, 
that  what  we  are  actually  here  concerned  with  is  the 
determination  of  the  status  of  an  employee  during  the 
course  of  transportation,  which  transportation  is  fur- 
nished pursuant  to  an  agreement  between  the  employer 
and  the  employee,  which  transportation  is  an  integral 
part  of  the  employment  contract  and  which  employment 
contract  by  its  very  nature  required  the  employee  to 
move  from  city  to  city  and  state  to  state  in  the  trans- 
portation thus  accorded,  and  at  the  times  required  by 
the  employer.  On  the  other  hand,  we  are  not  here  con- 
cerned with  cases  determining  whether  or  not  the  par- 
ticular decedent  was  or  was  not  an  employee,  nor  are 
we  here  concerned  with  cases  in  which  the  transporta- 
tion was  purely  a  gratuity  offered  the  decedent,  which 
she  might  or  might  not  use  as  it  suited  her  fancy. 

We  shall  now  proceed  to  discuss  the  various  authori- 
ties and  in  so  doing  are  dividing  the  cases  into  categories 
into  which  they  logically  fall. 
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A.  The  authorities  are  clear  that  where,  as  a 
part  of  the  contract  of  employment,  the  em- 
ployee is  to  be  furnished  transportation  from 
one  place  of  work  to  another  place  of  work 
that  such  an  employee  is  engaged  in  the  em- 
ployment of  the  employer  while  being  thus 
transported. 

Lamm  v.  Silver  Falls  Timber  Co.,  133  Or.  468, 
277  Pac.  91,  286  Pac.  527,  291  Pac.  375; 

Webb  V.  The  American  Fire  &  Casualty  Com- 
pany, (Fla.,  1941),  5  So.  2d  252   (1942); 

Gilmore  v.  The  Royal  Indemnity  Company,  et 
ah,  Ohio  Court  of  Appeals,  1st  Appellate  Dist., 
Hamilton  County  (1946),  reported  in  24  Au- 
tomobile Cases  1091; 

State  Farm  Mutual  Automobile  Insurance  Co.  v. 
Brooks  (CCA.  8th,  1943),  136  F.  2d  807; 
certiorari  denied,  320  U.S.  768,  88  L.  Ed.  459. 

Before  discussing  cases  involving  insurance  policies, 
we  believe  it  will  be  helpful  to  review  the  common  law 
on  the  question  of  the  liability  of  a  master  to  a  servant 
for  injuries  received  while  being  transported  by  the 
master.  Appellant  has  placed  great  reliance  on  Lamm  v. 
Silver  Falls  Timber  Co.,  133  Or.  468,  277  Pac.  91,  286 
Pac.  527,  291  Pac.  375,  which  was  a  case  involving  the 
Oregon  Workmen's  Compensation  Act  (See  App.  Br., 
p.  21  et  seq.).  In  the  third  and  final  opinion  of  that 
case,  the  Court,  in  setting  forth  the  common  law  rule 
on  such  transportation,  quoted  and  commented  upon 
Labatt,  Master  and  Servant  (2d  Ed.),  §  155,  as  follows 
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at  page  525  of  t±ie  Oregon  Report,  and  page  375  of  Vol. 

291  Pac: 

"...  Since  the  plaintiff  sustained  his  injury- 
while  riding  upon  a  railway  car,  operated  by  de- 
fendant, we  shall  consider  only  the  sub-division  of 
the  above  common  law  rule  which  the  courts  ap- 
plied in  similar  instances. 

"From  Labatt's  Master  and  Servant  (2d  Ed.), 
§  155,  we  quote: 

"  'A  servant  who,  at  the  time  of  the  accident  in 
suit,  was  being  transported  on  a  railway  car  or  other 
vehicle  furnished  for  the  purpose  of  facilitating  the 
performance  of  his  work,  is  deemed  to  have  been 
injured  in  the  course  of  his  employment,  and  there- 
fore can  not  recover  if  the  injury  was  the  result  of 
risk  known  to  and  appreciated  by  him.  .  .  .  The 
inability  of  such  employees  to  recover  has  been  af- 
firmed, both  where  the  accident  occurred  while  they 
were  journeying  between  two  points  at  which  work 
was  to  be  done,  and  where  it  occurred  while  they 
were  being  transported  from  the  place  where  they 
resided  to  the  place  where  they  worked.' 

"In  the  succeeding  language  Mr.  Labatt  points 
out  that  the  law  regarded  the  employees  as  under 
the  control  of  his  master  in  the  above  situations; 
the  mere  fact  that  the  latter  permitted  the  servant 
to  sit  inert,  and  did  not  demand  the  performance 
of  active  duty  during  the  transportation  was  not 
deemed  a  negation  of  the  right.  Likewise  the  com- 
mon law  regarded  the  conveyance  as  an  instrument 
which  facilitated  the  performance  of  the  work  in 
hand  like  any  tool  or  piece  of  machinery  employed 
in  the  achievement  of  the  desired  result.  But,  ac- 
cording to  Mr.  Labatt,  when  the  'injured  person 
was  traveling  entirely  for  his  own  purposes,  and  the 
right  of  the  master  to  exact  the  performance  of 
services  was  not  merely  dormant,  but  wholly  sus- 
pended,' the  defense  of  common  employment  was 
not  available  because  under  such  circumstances  the 
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employee  was   not   engaged   in   the   course   of  his 
employment." 

We  submit  that  the  foregoing  adequately  answers 
the  appellant's  contention  that  an  employee  is  engaged 
in  employment  only  when  actively  engaged  with  his 
hands.  In  the  present  case  it  is  obvious  from  the  nature 
of  the  employment  that  it  was  essential  to  the  employer 
that  his  employees  travel  in  the  vehicle  provided,  from 
and  to  the  designated  cities  and  states,  at  the  times 
determined  by  him;  otherwise  his  crew  would  not  have 
kept  together.  Under  such  circumstances,  the  convey- 
ance should  be  considered  "as  an  instrument  which  fa- 
cilitated the  performance  of  the  work  in  hand  like  any 
tool  or  machinery".  Lamm  v.  Silver  Falls  Timber  Co., 
supra. 

It  will  be  apparent  to  the  Court  after  reading  the 
authorities  cited  by  the  appellant  and  those  hereinafter 
discussed  that  the  largest  number  of  cases  are  involved 
with  transportation  of  employees  from  their  home  to 
their  place  of  employment  or  from  the  place  of  employ- 
ment to  their  homes.  In  some  of  these  cases  the  trans- 
portation is  a  part  of  the  contract  of  employment;  in 
some  it  is  not.  The  instant  case  is  not  one  of  transporta- 
tion from  home  to  place  of  employment  or  vice  versa, 
but  is  one  in  which  the  transportation  from  one  place 
of  work  to  another  was  an  integral  part  of  the  employ- 
ment. A  diligent  search  of  all  of  the  authorities  involv- 
ing suits  to  recover  under  insurance  policies  having  ex- 
clusionary clauses  similar  to  the  one  in  question  reveals 
but  two,  and  possibly  three,  cases  involving  transporta- 
tion from  one  place  of  work  to  another  place  of  work. 
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The  first  of  these  cases  is  that  of  Webb  v.  The  Amer- 
ican Fire  &>  Casualty  Company  (Fla.,  1941),  5  So.  2d 
252.  In  that  case  the  employee  was  engaged  by  the 
insured  as  a  clerk  under  a  contract  and  agreement  by 
which  she  was  to  work  as  a  clerk  in  either  a  store 
located  at  Deerfield,  Florida,  or  another  store  located 
at  Pompano,  Florida,  as  and  when  her  services  should 
be  required  at  either  place,  and  that  as  compensation 
for  her  services  she  was  to  receive  a  stated  weekly  sal- 
ary, was  to  be  provided  with  room  and  board  and  was 
to  be  transported  to  and  from  the  store  or  stores  where 
she  was  to  work.  On  the  day  of  the  accident,  the  plain- 
tiff was  being  transported  from  the  store  at  Pompano 
to  the  store  at  Deerfield,  from  whence  she  was  to  be 
transported  to  the  place  where  she  was  furnished  her 
board  and  room.  The  policy  held  by  the  employer  in 
that  case  had  an  exclusionary  clause  almost  identical 
with  the  one  in  this  case  (see  R.  p.  17)  and  which  read 
as  follows: 

"This  policy  does  not  apply  ...  to  bodily  in- 
jury or  death  of  any  employee  of  the  Insured  while 
engaged  in  the  business  of  the  Insured  (other  than 
domestic  employment  in  the  home)  or  in  the  opera- 
tion   .    .    .    etc." 

The  Supreme  Court  of  Florida  held  that  at  the  time 
of  her  injury  the  plaintiff  was  an  employee  engaged  in 
the  business  of  the  insured. 

Appellant,  on  page  27  of  his  brief,  seeks  to  disparage 
the  authority  of  this  case  on  the  grounds  that  the  au- 
thorities mentioned  by  the  court  as  being  binding  pre- 
cedents were  Workmen's   Compensation   cases  wherein 
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the  words  involved  were  "arising  out  of  the  employ- 
ment", which,  he  states,  the  Florida  court  failed  to  dis- 
tinguish from  the  words  of  the  policy  "engaged  in  the 
business".  Our  reply  is  that  the  decision  was  based  on 
specific  facts  and  a  specific  policy,  both  like  those  in 
this  case,  and  on  those  facts  the  court  held  the  employee 
to  be  "engaged  in  the  business  of  the  assured".  To  say 
that  the  cases  referred  to  by  the  court  were  not  in  point, 
or  that  the  lawyers  did  not  properly  present  the  case  is 
a  feeble  attempt  to  avoid  a  clear-cut  decision. 

The  second  of  the  three  cases  and  the  only  case 
involving  a  crew  of  salesmen  being  transported  under 
circumstances  identical  to  those  in  the  present  case  is 
the  case  of  Gilmore  v.  The  Royal  Indemnity  Company, 
et  ah,  Ohio  Court  of  Appeals,  1st  Appellate  Dist.,  Hamil- 
ton County  (1946),  reported  in  24  Automobile  Cases 
1091.  In  that  case  the  defendant  insurance  company 
had  insured  an  employer  under  a  liability  policy  con- 
taining an  exclusion  clause  reading  as  follows: 

"(e)  Under  coverage  A,  to  bodily  injury  to  or 
death  of  any  employee  of  the  insured  while  engaged 
in  the  business  of  the  insured,  other  than  domestic 
employment,  or  in  the  operation,  maintenance  or 
repair  of  the  automobile;  or  to  any  obligation  for 
which  the  insured  may  be  held  liable  under  any 
Workmen's  compensation   law;"    (Italics  supplied) 

The  insured  in  that  case  sold  his  products  in  various 
cities  by  a  crew  of  saleswomen  in  charge  of  a  crew  man- 
ager who  operated  the  insured's  automobile  that  was 
used  to  transport  the  crew  to  various  cities  where  they 
worked.    In  response  to  the  insured's  advertisement  for 
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sales  persons,  the  plaintiff  in  the  case  was  interviewed 
by  the  insured,  and  terms  of  employment  were  agreed 
upon  on  a  salary  and  commission  basis.  The  plaintiff 
was  to  begin  work  on  the  Monday  following  her  em- 
ployment in  El  Paso,  Texas.  Pursuant  to  this  agree- 
ment, it  was  arranged  for  the  plaintiff  to  accompany 
the  sales  crew  in  the  insured's  automobile  on  Sunday 
from  San  Antonio  to  El  Paso,  where  actual  work  was 
to  begin  on  Monday  morning.  No  selling  was  contem- 
plated on  Sunday,  and  while  the  crew  were  enroute,  in 
the  charge  of  the  crew  manager,  the  accident  occurred, 
resulting  in  plaintiff's  injuries.  Plaintiff  sued  the  insured 
in  Texas,  alleging  in  her  complaint  that  she  was  an  em- 
ployee of  the  insured  and  that  by  the  terms  of  the  con- 
tract of  employment  the  insured  had  agreed  to  furnish 
transportation  to  her  to  the  various  places  where  plain- 
tiff was  to  sell  defendants'  products,  and  that  she  was 
injured  pursuant  to  her  contract  of  employment.  Plain- 
tiff recovered  judgment  by  default  in  that  action,  the 
judgment  stating  that  the  facts  as  alleged  in  the  com- 
plaint were  found  to  be  true.  The  plaintiff  then  brought 
an  action  in  Ohio  against  the  defendant  insurance  com- 
pany to  recover  under  the  policy.  The  insurance  com- 
pany raised  the  defense  that  there  was  no  coverage  be- 
cause the  employee  fell  within  the  exclusion  clause 
above.  The  court,  in  finding  for  the  defendant  insurance 
company,  held  that  the  plaintiff  was  bound  by  the  alle- 
gations in  her  Texas  petition,  which  were  incorporated 
into  the  Texas  judgment  and  which  facts  brought  her 
"squarely  within  exclusion  E  of  the  policy."  This  exclu- 
sionary clause,  as  shown  above,  was  "engaged  in  the  busi- 
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ness  of  the  insured",  which,  except  for  the  use  of  the 
word  "business"  instead  of  "employment"  is  identical 
with  the  case  at  bar. 

Appellant  ignores  this  express  determination  in  seek- 
ing to  avoid  the  effect  of  this  case,  by  quoting  a  para- 
graph (Ap.  Br.  p.  28)  wherein  the  court  gives  the  gen- 
eral common  law  rule  and  uses  the  phrase  "course  of 
employment".  Here  again  the  appellant  cannot  avoid 
an  exact  decision  on  specific  facts  which  in  all  relevant 
particulars  is  on  all  fours  with  the  present  case. 

One  of  the  leading  cases  on  this  question  is  that  of 
State  Farm  Mutual  Automobile  Insurance  Co.  v.  Brooks 
(CCA.  8th,  1943),  136  F.  2d  807;  certiorari  denied,  320 
U.S.  768,  88  L.  Ed.  459.  We  have  included  this  case  as 
being  one  involving  transportation  from  place  to  place 
rather  than  from  place  of  employment  to  home,  with 
some  hesitance,  because  from  the  inconsistent  findings 
of  the  trial  court  in  the  case,  this  fact  is  uncertain.  How- 
ever, we  have  included  it  under  this  group  because  one 
of  the  appellant's  authorities  upon  which  he  heavily 
relies,  to-wit,  B.  &  H.  Passmore  Metal  &  Roofing  Co. 
V.  New  Amsterdam  Casualty  Company  (10  Cir.),  147 
F.  2d  536  (Ap.  Br.,  pp.  18  and  19),  in  discussing  the 
State  Farm  Mutual  Automobile  Insurance  Company  v. 
Brooks  case  (supra),  stated  that  it  was  a  case  where 
employees  were  being  transported  "from  one  place  of 
work  to  another  place  of  work  to  perform  additional 
duties  at  the  latter  place".  (See  147  F.  2d  536  at  539.) 

In  State  Farm  Mutual  Automobile  Insurance  Com- 
pany V.  Brooks  (supra),  the  policy  holder  was  operating 
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a  fuel  yard  at  Joplin,  Missouri.  As  a  part  of  his  busi- 
ness, he  secured  wood  from  points  outside  of  Joplin. 
The  policy  holder  hired  two  boys,  who  accepted  tem- 
prorary  employment  "at  the  place  where  the  wood  was 
obtained,  to  collect  it  and  pile  it  for  loading  and  trans- 
portation in  the  truck  covered  by  the  policy  to  the  as- 
sured's  fuel  yard  at  Joplin".  Sometimes  when  the  truck 
arrived  from  its  last  trip  of  the  day  at  Joplin,  the  two 
boys  would  help  to  unload  it.  It  was  understood  be- 
tween the  employees  and  the  policy  holder  that  they 
would  be  carried  to  and  from  the  place  where  they  col- 
lected and  piled  the  wood  to  Joplin,  as  they  had  no 
other  means  of  transportation.  The  action  was  one  for 
a  declaratory  judgment  by  the  insurance  company 
against  the  policy  holder  to  determine  its  liability  for 
the  payment  of  a  judgment  which  had  been  secured 
against  the  policy  holder  for  the  death  of  one  boy  and 
serious  injuries  to  the  other.  The  policy  contained  an 
exclusion  clause,  reading  as  follows: 

"This  policy  does  not  apply:  ...  to  bodily 
injury  to  or  death  of  any  employee  of  the  insured 
while  engaged  in  the  business   ...   of  the  insured." 

In  holding  that  the  exclusionary  clause  applied.  Justice 
Woodrough,  speaking  for  the  8th  Circuit  Court  of  Ap- 
peals, stated  as  follows,  at  page  811: 

"The  thirty-five  miles  of  travel  by  the  truck 
between  the  yard  at  Joplin  and  the  slab  pile  was 
also  clearly  within  the  employment  of  the  boys  in 
the  business.  The  appellees  have  cited  cases  in 
which  such  transportation  was  not  so  included,  as 
in  Green  v.  Travelers  Insurance  Company,  286 
N.Y.   358,   36  N.E.    (2d)   620,  where  berry-pickers 
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employed  on  a  piece  basis  were  free  to  go  to  and 
come  from  the  fields  as  they  chose,  but  were  given 
a  ride  as  an  accommodation.  Here  the  boys  had  no 
other  means  of  getting  to  the  slab  pile,  as  their 
transportation  back  and  forth  was  contemplated  in 
the  contract  of  employment  and  was  a  necessary 
part  of  the  insured's  business." 

The  court  then  went  on  to  hold  that  as  a  matter  of  law 
the  claims  asserted  against  the  insured  were  not  within 
the  coverage  of  the  policy. 

In  an  effort  to  distinguish  this  case,  appellant  (Ap. 
Br.,  pp.  28-30)  asserts  a  difference  in  facts,  each  of 
which  we  shall  compare  with  the  present  case. 

First:  He  states  that  the  employees  in  that  case 
were  "required"  to  ride  from  where  they  worked 
during  the  day  to  their  homes  where  they  some- 
times helped  unload  the  wood.  This  is  no  different 
from  the  "requirement"  that  decent  travel  from 
city  to  city  and  state  to  state  to  perform  her  work 
as  a  magazine  solicitor. 

Second:  He  states  that  the  boys  in  the  Brooks 
case  were  paid  by  the  day,  while  the  decedent  was 
paid  a  commission.  We  agree  that  the  daily  wage 
in  the  Brooks  case  probably  took  into  account  the 
time  of  transportation,  but  it  is  just  as  surely  true 
that  the  rate  of  commission  in  this  case  must  have 
taken  into  account  the  travel  time  necessary  be- 
tween cities  and  states. 

Third:  The  transportation  in  the  Brooks  case  is 
stated  to  have  been  "an  essential  part  of  the  work", 
yet  the  appellant  herein  in  his  complaint  (R.  p.  37) 
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has  effectively  established  the  essentiality  of  the 
transportation  in  this  case  by  alleging  that  the  same 
was  furnished  * 'pursuant  to  the  contract  of  employ- 
ment"; and  how  could  the  entire  western  part  of 
the  United  States  have  been  covered  without  trans- 
portation being  an  essential  element  of  the  rela- 
tionship? 

Fourth:  Appellant  finally  concludes  his  distinc- 
tion by  a  statement  that  in  this  case  the  transporta- 
tion was  "gratuitously  furnished".  Earlier  in  the 
same  paragraph,  however,  he  stated  that  the  in- 
jured person  in  the  Brooks  case  was  given  "free 
transportation."  We  don't  see  any  distinction,  and 
furthermore,  for  an  employee  not  to  be  "gratuitous- 
ly furnished"  the  tools  or  machinery  with  which  he 
accomplishes  the  task  for  which  he  is  employed  is 
indeed  the  rare  exception. 

The  three  foregoing  cases  are  the  only  cases  we  have 
been  able  to  find  involving  a  factual  situation  where  the 
employee  is  being  transported  from  one  place  of  em- 
ployment to  another.  They  are  almost  on  all  fours  with 
the  current  case,  for  the  following  reasons: 

1.  Each  has  an  almost  identical  exclusion  clause  to 
the  one  at  bar. 

2.  In  each  case  the  transportation  was  an  integral 
part  of  the  contract  of  employment. 

3.  In  each  case  the  employees  were  transported  from 
one  place  to  another  rather  than  from  a  place  of  work 
to  home  or  from  home  to  the  place  of  work. 
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4.  In  each  case  t±ie  injured  persons  were  not  per- 
forming any  active  function  for  their  employees  at  the 
time  the  injuries  occurred,  but  were  merely  riding  in 
the  respective  vehicles. 

5.  In  each  case  the  original  suits  by  the  plaintiffs 
against  the  employers  were  on  common  law  grounds  and 
were  not  actions  under  employer's  liability  or  work- 
men's compensation  acts. 

We  submit  that  the  three  foregoing  cases,  which  are 
the  only  cases  identical  in  factual  matters  with  the  case 
at  bar,  are  determinative  of  the  fact  that  in  this  case 
the  decedent  was  engaged  in  the  employment  of  the  in- 
sured while  being  transported  from  one  place  of  work 
to  another. 

B.  Even  where  the  transportation  is  merely  to 
or  from  the  place  oi  work  to  the  home  oi  the 
employee,  if  the  transportation  is  a  part  of 
the  contract  of  employment,  the  majority  of 
cases  hold  that  the  employee  is  engaged  in 
the  employment  or  business  of  the  employer 
while  thus  riding  in  the  vehicle  supplied  by 
the  employer. 

AUTHORITIES 

45  C.J.S.,  p.  916,  Sec.  834; 

Johnson,  et  al.  v.  Aetna  Casualty  and  Surety  Co. 
(CCA.  5th,  1939),  104  F.  2d  22; 

Lumber  Mutual  Casualty  Insurance  Company  v. 
Stukes  (CCA.  4th,  1947),  164  F.  2d  571; 
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Westcott,  et  al.  v.  United  States  Fidelity  &>  Guar- 
anty Co.  (CCA.  4th,  1946),  158  F.  2d  20; 

City  of  Wichita  Falls  v.  Travelers  Insurance  Co. 
(Texas,  1940),  137  S.W.  2d  170. 

CONTRA 

Francis  v.  Scheper,  326  Mich.  447,  40  N.W.  2d 
214. 

In  each  of  the  foregoing  cases,  there  was  involved  an 
insurance  policy  bearing  an  exclusion  clause  almost  iden- 
tical with  the  one  at  issue  herein.  However,  unlike  the 
present  case,  all  of  the  cases  cited  under  this  point  in- 
volve the  transportation  of  employees  to  or  from  their 
homes  to  their  place  of  employment.  In  each  of  these 
cases,  either  the  trial  court  found,  or  the  appellate  court 
held,  that  the  transportation  was  an  implied  or  express 
part  of  the  contract  of  employment. 

In  45  C.J.S.,  at  page  916,  the  general  rule  is  stated 
to  be  as  follows: 

"A  clause  excepting  from  coverage  injuries  or 
death  sustained  by  an  employee  of  insured  while 
engaged  in  any  business  or  occupation  of  insured, 
or  in  the  course  of  employment  or  business  of  in- 
sured, has  been  held  reasonable  and  valid  unless 
contrary  to  statutory  regulations.  To  render  such 
a  clause  operative,  the  person  injured  must  not  only 

have  been  an  employee  of  the  insured,  but  he  must 
also  have  been  injured  while  he  was  engaged  in 
insured's  business  or  occupation.  An  employee  in- 
jured while  riding  to  or  from  work  in  his  employ- 
er's automobile  is  not  engaged  in  his  employer's 
business  or  occupation,  at  least  where  the  employer 
has  not  undertaken  to  furnish  such  transportation 
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as  an  incident  of  the  employment;  but  where  the 
transportation  is  a  term  oi  the  employment,  the 
employee  is  within  the  exception."  (Italics  supplied) 

One  of  the  cases  cited  by  the  authors  in  support  of 
the  foregoing  quotation  is  that  of  City  of  Wichita  Falls 
V.  Travelers  Insurance  Co.  (Texas,  1940),  137  S.W.  2d 
170,  which  the  appellant  states  was  merely  concerned 
with  whether  or  not  an  employer-employee  relationship 
existed  (Ap.  Br.,  p.  31).  However,  we  feel  that  the 
Corpus  Juris  Secondum  authors  were  careful  in  their 
selection  of  this  case  for  it  appears  from  that  case  that 
there  were  two  issues,  i.e.,  the  existence  of  an  employer- 
employee  relationship  and  the  contention  that  since  the 
work  day  was  over  and  the  plaintiff  injured  on  the  way 
back,  he  was  not  "in  the  discharge  of  his  duties  as  an 
employee"  and  therefore  the  exception  in  the  policy  for 
injuries  to  employees  "engaged  in  the  business  of  the 
assured"  did  not  apply.  The  Texas  court  ruled  against 
this  contention,  and  for  that  reason  the  case  is  a  perti- 
nent authority. 

In  the  case  of  Westcott  v.  United  States  Fidelity  & 
Guaranty  Co.,  158  F.  2d  20,  the  insured  had  engaged 
the  decedent  to  work  for  him  at  a  casino,  and  under  the 
express  terms  of  the  contract  of  employment,  the  de- 
cedent was  to  be  furnished  transportation  to  and  from 
her  place  of  employment.  While  the  decedent  was  thus 
being  transported  from  her  hotel  to  her  place  of  em- 
ployment, an  accident  occurred,  resulting  in  decedent's 
death.  The  vehicle  in  which  the  decedent  was  being  con- 
veyed was  insured  by  the  plaintiff  in  the  case,  and  the 
plaintiff  brought  a  declaratory  judgment  action  against 
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the  administrator  of  the  decedent  and  the  insured.  The 
trial  court  found  the  insurance  company  not  Uable  be- 
cause of  an  exclusionary  clause  identical  with  the  one 
at  issue  in  the  case  before  this  Court,  and  the  defendants 
in  that  action  appealed  the  decision.  In  affirming  the 
trial  court,  Circuit  Judge  Dobie,  speaking  for  the  4th 
Circuit  Court  of  Appeals,  stated  as  follows  (158  F.  2d 
20  at  23): 

"The  law  seems  to  be  pretty  well  settled  that 
when  an  employer,  by  express  contract,  furnishes 
to  an  employee  transportation  to  and  from  the 
place  of  employment,  the  employee  who  is  injured 
or  killed  while  being  so  transported  is  injured  or 
killed  in  the  course  of  employment." 

To  a  similar  effect  is  the  case  of  Johnson,  et  al.  v. 
Aetna  Casualty  &  Surety  Company,  104  F.  2d  22.  In 
that  case,  the  transportation  feature  was  not  even  an 
express  term  of  the  contract,  but  the  custom  had  been 
followed  for  several  years  of  permitting  the  employees 
to  ride  in  the  employer's  truck  if  they  were  present 
when  the  truck  started.  Because  of  the  distance  from 
the  plaintiffs'  homes  to  the  place  of  employment  and  the 
fact  that  the  low  wages  paid  called  for  such  transporta- 
tion by  the  employer,  the  Circuit  Court  of  Appeals  for 
the  5th  Circuit,  held  that  the  arrangement  for  riding  in 
the  employer's  truck  was  an  implied  part  of  the  con- 
tract of  employment,  and  also  held  that  while  so  riding 
they  were  engaged  in  the  employment  of  the  insured 
employer  and  consequently  were  precluded  from  any 
recovery  under  the  policy  by  virtue  of  the  exclusionary 
clause  contained  therein. 
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The  case  of  Lumber  Mutual  Casualty  Ins.  Co.  v. 
Stukes,  et  al.  (CCA.  4th),  164  F.  2d  571,  is  an  interest- 
ing and  enlightening  decision.  In  that  case  the  insured 
hired  one  Timmons,  on  a  rate  basis,  to  put  siding  on 
houses  and  furnished  a  truck  to  Timmons,  which  the 
latter  used  to  transport  men  and  material  to  the  job. 
There  was  a  dispute  as  to  whether  or  not  Timmons  was 
an  independent  contractor,  but  that  fact  is  here  unim- 
portant. The  truck  was  insured  by  the  plaintiff,  and 
the  policy  contained  an  exclusion  identical  to  that  here 
involved.  In  the  trial  of  the  case  in  the  District  Court 
(72  F.  Supp.  463),  the  trial  judge,  using  the  same  argu- 
ments and  reasoning  employed  by  the  appellant  in  his 
brief  herein,  held  that  the  exclusion  clause  did  not  apply, 
stating  as  follows,  at  page  466: 

**But,  if  it  be  conceded  that  Eugene  David 
Stukes  at  the  time  of  his  injuries  and  death  was  an 
employee  of  Marshall,  the  testimony  discloses  that 
he  was  not  at  that  time  'engaged  in  the  employ- 
ment' of  Marshall.  At  the  time  of  the  accident 
Eugene  David  Stukes  was  not  engaged  in  any  work, 
and  was  not  performing  any  services  for  Marshall, 
or  for  anyone  else;  he  was  not  entitled  to  any  pay, 
and  was  not  receiving  any  pay  for  any  employment. 
He  was  merely  riding  as  a  fare-paying  passenger 
from  the  place  of  his  work  to  his  home  in  a  convey- 
ance furnished  to  Timmons  by  Marshall." 

However,  when  this  case  came  before  the  Circuit 
Court  of  Appeals,  Justice  Parker,  in  reversing  the  Dis- 
trict Court  stated  as  follows  (164  F.  2d  571  at  574): 

"And  we  do  not  think  that  the  exclusion  clause 
can  be  held  inapplicable  on  the  ground  that  Stukes 
was   not    'engaged    in    the    employment'    of    either 
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Marshall  or  Timmons  at  the  time  of  the  accident, 
but  was  riding  in  the  truck  as  a  'fare  paying  passen- 
ger.' The  evidence  shows  beyond  question  that  he 
was  transported  to  and  from  work  as  an  incident 
of  his  employment,  whether  3%  was  deducted  from 
his  wages  on  this  account  or  because  of  the  require- 
ment that  unemployment  insurance  be  paid.  Such 
transportation  was  a  part  of  his  contract  of  em- 
ployment; and  there  can  be  no  question  that  under 
the  law  of  South  Carolina  he  enjoyed  the  status  of 
an  employee  engaged  in  the  employment  at  the  time 
of  the  accident  which  resulted  in  his  death." 

In  the  instant  case  the  appellant  has  alleged  and  ad- 
mits that  the  transportation  of  the  decedent  was  a  part 
of  her  contract  of  employment,  so  under  Justice  Parker's 
reasoning  there  should  be  no  question  as  to  the  applica- 
bility of  the  exclusion  clause.  Furthermore,  we  think 
this  case  effectively  disposes  of  the  continually  repeated 
claims  of  the  appellant  that  the  exclusionary  clause  is 
ambiguous. 

The  only  case  expressing  a  contrary  rule  to  that  set 
forth  in  the  cases  above  is  Francis  v.  Scheper,  et  ah, 
326  Mich.  447,  40  N.W.  2d  214,  cited  and  relied  on  by 
the  appellant  in  his  brief  on  pages  17  and  18  thereof. 
In  that  case  the  plaintiff  was  employed  by  the  insured 
on  an  hourly  basis.  The  insured  provided  transportation 
to  the  employee  from  his  home  to  the  place  of  work 
and  back.  The  employee  was  injured  while  being  trans- 
ported home  after  working  hours  in  the  employer's 
truck.  In  the  original  action  brought  against  the  em- 
ployer, the  trial  court  instructed  the  jury  that  the  plain- 
tiff could  not  recover  against  the  employer  unless  the 
transportation  of  the  plaintiff  was  a  part  of  the  con- 
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sideration  of  the  contract  of  hire  and  the  jury  so  found. 
Accordingly,  it  may  be  said  that  this  is  a  case  where 
the  transportation  was  a  part  of  the  employment  con- 
tract. However,  in  the  original  action  the  plaintiff  did 
not  claim  that  he  was  an  employee  of  the  insured,  but 
on  the  contrary,  claimed  that  he  was  a  passenger  for 
hire  in  the  insured's  truck.  When  the  injured  plaintiff 
sought  to  recover  against  the  insured's  company,  that 
company  defended  on  the  ground  that  the  plaintiff  was 
an  employee  of  the  insured  and  came  within  an  exclu- 
sion clause  identical  to  the  one  in  the  case  at  bar.  The 
Supreme  Court  of  Michigan  held  against  the  insurance 
company  and,  as  stated  in  the  quotation  on  page  18  of 
the  appellant's  brief,  particularly  held  that  the  words 
"engaged  in  the  employment"  did  not  exclude  the  plain- 
tiff from  recovery.  Not  a  single  one  of  the  leading  cases 
on  this  particular  type  of  case  was  cited  by  the  Michigan 
Supreme  Court,  but  it  merely  placed  reliance  upon  a 
number  of  cases  calling  for  strict  construction  of  pro- 
visions of  insurance  policies  against  the  insurer. 

It  is  to  be  noted  that  in  the  Michigan  case  the 
Supreme  Court  of  Michigan  took  particular  pains  to 
point  out  that  (40  N.W.  2d  at  218): 

"Plaintiff  did  not  claim  in  the  principal  case 
that  the  relation  of  employer  and  employee  had 
anything  to  do  with  the  liability  of  Houck  to  plain- 
tiff further  than  that  the  furnishing  of  the  ride  was 
part  of  plaintiff's  compensation  for  his  work  as  a 
painter.  Plaintiff  nowhere  in  the  main  case  claimed 
that  he  (plaintiff)  was  engaged  in  Houck's  employ- 
ment at  the  time  of  the  accident. 
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"Plaintiff's  claims  in  the  main  case  are  entirely 
consistent  with  his  claims  in  the  instant  case,  in  which 
he  claims  Houck  is  indebted  to  him  for  the  balance 
of  the  judgment  in  the  principal  case,  and  that  con- 
sequently the  casualty  company  is  liable  to  him  for 
such  balance. 

"Plaintiff's  recovery  in  the  principal  suit  therefore 
is  based  upon  his  claim  that  he  was  riding  not  as  an 
employee  but  as  a  passenger  for  hire,  as  distinguished 
from  a  guest  passenger.  Plaintiff  was  not  engaged  in 
the  employment  of  the  principal  defendant  at  the 
time  the  accident  occurred,  hence  the  clause  in  gar- 
nishee defendant's  insurance  policy  excluding  cover- 
age of  employees  while  engaged  in  the  employment  of 
the  insured  is  not  applicable  in  the  case  at  bar." 

In  light  of  the  authorities,  we  submit  that  the  Michigan 
decision  was  wrong.  However,  right  or  wrong,  it  is  clearly 
not  applicable  herein,  for  the  following  reasons: 

1.  The  Michigan  decision  is  a  "work  to  home"  case 
and  not  one  of  "place  to  place,"  as  is  the  instant  case. 

2.  Although  the  jury  found  the  transportation  was  a 
part  of  the  employment,  the  Supreme  Court  carefully 
pointed  out  that  plaintiff  was  free  to  go  anywhere  he 
chose  at  the  end  of  the  day. 

3.  In  that  case  the  plaintiff  at  all  times  denied  that  he 
was  an  employee,  but  claimed  he  was  a  passenger  for  hire, 
whereas  here  the  plaintiff  in  the  court  below  claimed  the 
decedent  was  an  employee  being  transported  pursuant  to 
"her  contract  of  employment." 
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C.  The  instant  case  is  not  controlled  by  those  authori- 
ties wherein  the  transportation  is  not  a  part  of  the  con- 
tract of  hire  but  is  a  mere  ''gratuity/' 

On  page  17  to  20  of  his  brief,  appellant  has  cited  a 
number  of  cases  which  he  states  to  be  similar  to  the  case 
at  bar  and  determinative  of  the  problems  here  involved. 
We  have  already  discussed  the  one  case  which  is  in  point 
and  shall  now  proceed  with  the  remainder  of  the  cases 
cited  on  those  pages,  with  brief  comments  thereon  to 
show  their  inapplicability. 

The  case  of  B.  &  H.  Passmore  Metal  and  Roofing  Co. 
V.  New  Amsterdam  Casualty  Co.  (10th  Cir.)  147  F.  2d 
536,  is  not  in  point,  although  analogous.  In  that  case  the 
decedent  employee  sometimes  drove  his  own  automobile 
to  work  and  sometimes  rode  in  the  insured  employer's 
truck.  The  Circuit  Court  of  Appeals,  in  holding  that  an 
exclusionary  clause,  similar  to  the  one  in  the  case  at  bar, 
did  not  apply,  held  at  page  538  as  follows: 

"At  the  time  of  the  accident  Little  was  not  en- 
gaged in  any  work  and  was  not  performing  any  serv- 
ice for  Passmore,  and  he  was  not  receiving  any  pay 
for  his  time.  He  was  simply  riding  from  the  place  of 
work  to  Passmore's  shop  in  a  conveyance  gratui- 
tously furnished  by  Passmore." 

It  is  apparent  from  the  foregoing  that  this  is  not  a  case 
where  the  transportation  was  an  integral  part  of  the  em- 
ployment, either  expressly  or  by  implication. 

In  the  case  of  Elliott  v.  Behner,  150  Kan.  876,  96  P.  2d 
852,  (App.  Br.,  P.  20)  the  Supreme  Court  of  Kansas  there 
determined  that  an  exclusionary  clause  similar  to  the  case 
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at  bar  was  not  applicable  and  further  found  that  the  find- 
ing of  the  trial  court  to  the  effect  that  the  transportation 
was  a  part  of  the  employment  was  "not  supported  by  the 
other  findings  and  the  undisputed  evidence."  Thus,  this 
case  is  also  one  which  does  not  control  a  situation  where 
the  transportation  is  an  integral  and  agreed  part  of  the 
contract  of  employment.  To  the  same  effect  are  the  next 
two  cases  cited  by  the  plaintiff,  Green  v.  Travelers  Insur- 
ance Company,  286  N.Y.  358,  36  N.  E.  2d  620,  and  State 
Farm  Auto  Insurance  Co.  v.  Skluzacek,  et  ah,  208  Minn. 
443,  294  N.W.  413,  in  both  of  which  the  transportation 
was  not  a  part  of  the  contract  of  employment,  but  merely 
a  gratuity  furnished  by  the  employer  for  those  of  the  em- 
ployees wishing  to  avail  themselves  of  it.  The  case  of 
Braley  Motor  Co.,  Inc.,  v.  Northwest  Casualty  Co.,  184 
Wn.  47,  49  P.  2d  911,  is  not  determinative  of  the  matter  in 
issue  at  all,  for  the  principal  and  only  point  involved  in 
that  case  was  whether  or  not  the  plaintiff  was  an  employee 
of  the  insured,  and  having  found  that  plaintiff  was  not 
insured's  employee,  the  remaining  language  in  the  ex- 
clusionary clause  was  not  involved. 

D.  Strict  Construction  of  the  Insurance  Policy  is  Not 
Required. 

Throughout  his  argument  on  the  second  specification 
of  error  and  particularly  on  pages  16  and  17  of  his  brief, 
appellant  has  urged  that  since  appellee  prepared  the  con- 
tract in  this  case  it  is  to  be  strictly  construed  against  it. 
The  Oregon  cases  cited  for  this  proposition  do  not  sustain 
appellant's  statement,  but  do  stand  for  the  normal  rule 
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that  if  a  provision  is  ambiguous  and  susceptible  of  two  or 
more  meanings  the  court  will  construe  the  policy  against 
the  insurer.  We  have  no  quarrel  with  that  rule,  but  the 
appellant  has  failed  to  demonstrate  the  requirements  to 
bring  it  into  play  in  this  case.  For  that  reason  we  are  not 
taking  this  court's  time  to  discuss  the  cases  thereon. 

E.  Decisions  on  Workmen's  Compensation  Cases  are 
Not  Controlling  in  This  Common  Law  Action. 

Appellant  cites  Lesser  v.  Great  Lakes  Casualty  Co., 
171  Or.  174,  135  P.  2d  810,  for  the  proposition  that  cases 
involving  the  Workmen's  Compensation  Laws  were  not 
controlling  in  that  case  which  involved  an  action  by  the 
assured  under  his  policy  for  a  recovery  of  the  amount 
of  a  judgment  paid  by  him  to  an  independent  contractor 
whom  the  insurance  company  asserted  was  an  employee. 
We  readily  agree  to  the  soundness  of  that  decision  and 
we  think  it  supports  another  statement  of  appellant  at 
the  top  of  page  16  of  his  brief  that  cases  under  such 
remedial  statutes  throw  little  light  on  the  matter  at  issue. 
Yet  in  spite  of  all  this,  appellant  has  more  than  three 
pages  of  his  argument  discussing  a  compensation  case 
which  he  asserts  is  controlling  of  this  case.  We  refer  to 
Lamm  v.  Silver  Falls  Timber  Co.,  133  Or.  468,  277  P.  91, 
286  P.  527,  291  P.  375  (App.  Br.  pp.  21-24  and  32).  Inas- 
much as  the  court  will  undoubtedly  read  this  leading  Ore- 
gon case,  we  shall  not  burden  the  court  with  the  details  of 
the  facts  and  the  various  decisions  on  the  original  opinion, 
the  rehearing  and  the  second  rehearing.  All  of  the  quota- 
tions contained  in  the  plaintiff's  brief,  taken  from  the 


33 

various  phases  of  that  opinion,  are  accurately  stated.  As 
we  understand  the  appellant's  contention  with  respect  to 
the  Lamm  case,  it  simply  is  that  the  broad  interpretations 
of  the  Workmen's  Compensation  Act  should  not  be  ap- 
plied to  this  case. 

We  believe  that  the  Lamm  case  is  inapplicable  here 
for  the  following  reasons : 

First:  It  is  a  decision  wholly  concerned  with  giving  a 
broad  interpretation  of  the  Workmen's  Compensation 
Act  whereas  this  case  is  a  common  law  action. 

Second:  The  court  in  the  Lamm  case  recognized  the 
different  rule  applicable  to  common  law  actions,  as 
will  be  noticed  from  the  quotation  from  that  case 
set  forth  at  pages  13-14,  supra. 

What  has  been  said  above  is  equally  applicable  to  the 
Washington  decisions  on  Workmen's  Compensation  cases 
set  forth  on  pages  24  and  25  of  appellant's  brief  and  we 
shall  not  discuss  the  same. 

F.  Appellant's  Authorities  on  the  Meaning  of  "en- 
gage" and  on  the  Existence  of  an  Employer- Employee 
Relationship  are  Not  Applicable  to  the  Facts  of  This 
Case. 

At  the  bottom  of  page  20  of  his  brief,  appellant  cites 
a  series  of  cases  for  the  proposition  that  the  word  "en- 
gage" connotes  "action  in  performing  some  duty,  devot- 
ing attention  and  effort."  The  authorities  cited  cover  cases 
from  whether  a  boat  was  "engaged"  in  fishing  to  whether 
a  soldier  was  "engaged"  in  war.  There  are  literally  hun- 
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dreds  of  cases  in  which  this  word  has  been  construed  (see, 
for  instance,  Words  and  Phrases,  Vol.  14,  pp.  589-629), 
and  we  submit  that  it  is  of  no  aid  in  the  determination  of 
this  case  to  go  into  such  unrelated  cases  when  the  word 
in  its  proper  context  has  been  so  frequently  considered  in 
decisions  on  this  very  type  of  case.  Accordingly,  we  shall 
not  discuss  this  group  of  cases  cited  by  appellant. 

One  case  which  the  appellant  has  cited  and  which  we 
believe  needs  to  be  discussed  is  that  of  Rickenbaker  v. 
Layton,  et  al,  59  F.  Supp.  156,  (Ap.  Br.  P.  25).  Appellant 
in  his  discussion  of  this  case,  states  that  "the  facts  in  the 
Rickenbaker  case  are  substantially  the  same  as  the  facts 
under  consideration  here,"  and  then  proceeds  to  quote  at 
length  from  said  case.  We  think  that  if  appellant's  coun- 
sel had  read  this  case  carefully  he  would  not  have  made 
the  statement  that  he  did  as  to  the  similarity  between  the 
facts  of  the  case  at  bar  and  those  ot  the  Rickenbaker  case. 
In  this  case,  counsel  for  the  appellant  has  admitted  that 
the  decedent  was  an  "employee"  of  the  assured.  The  prin- 
cipal matter  in  contention  in  the  Rickenbaker  case  was 
whether  or  not  there  was  any  employment  at  all  at  any 
time.  The  facts  of  that  case  simply  were  that  a  rural  mail- 
man was  asked  by  his  friend,  the  employee  of  the  assured, 
to  drive  out  along  a  rural  mail  route  with  the  friend  in 
order  to  point  out  the  location  of  certain  persons  living 
on  the  mail  route.  We  think  two  findings  of  the  court 
clearly  show  the  case  to  be  inapplicable.  They  are  findings 
Nos.  8  and  9  appearing  on  page  163  of  the  opinion,  and 
are  as  follows: 

"8.  That  there  was  no  agreement  between  Smith, 
either  as  an  individual  or  as  agent  of  the  insured,  and 
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the  plaintiff  that  the  plaintiff  would  be  compensated 
for  any  services  rendered  or  for  any  information 
furnished  on  the  afternoon  in  question; 

"9.  That  the  plaintiff  has  never  been  paid,  or  of- 
fered any  pay,  for  whatever  he  may  have  done  on  the 
occasion  in  question,  nor  has  he  ever  asked  for  any 
pay  therefor,  notwithstanding  more  than  five  years 
have  now  elapsed  since  the  event;" 

The  court  went  on  to  state  that  regardless  of  what  the 
plaintiff  in  that  case  might  have  been  doing  for  the  bene- 
fit of  the  insured's  driver  by  pointing  out  the  locations  of 
certain  residences,  that  the  accident  happened  some  two 
hours  after  the  parties  had  gone  over  the  mail  route  in 
question.  Accordingly,  the  quotation  appearing  on  page 
25  of  the  appellant's  brief  must  be  read  in  light  of  those 
facts,  and  we  heartily  concur  in  the  decision  of  the  district 
judge  in  that  case  on  those  facts. 


III. 

Third  and  Fourth  Specifications  of  Error. 

ARGUMENT. 

These  two  specifications  of  error  will  be  determined 
by  the  Court's  decision  as  to  the  first  two  specifications  of 
error,  and  therefore  appellee  deems  no  separate  argument 
necessary. 
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CONCLUSION 

Public  liability  policies  such  as  the  one  involved  here- 
in have  a  definite  and  useful  place  in  our  automobile  age. 
But  they  were  not  designed  nor  intended  to  supplant  the 
provisions  of  the  workmen's  compensation  laws  nor  the 
employer's  liability  laws,  nor  specific  employee  insurance. 
It  is  patent  on  the  face  of  the  policy  here  involved  that 
this  policy  was  designed  to  protect  members  of  the  public 
and  not  Kalahar's  employees. 

We  see  no  occasion  for  attempting  to  pin  the  designa- 
tion "ambiguous"  on  phrases  having  a  common  and  clear 
meaning.  Insurance  companies  and  their  contracts  have 
not  always  received  impartial  treatment,  but  that  is  no 
reason  for  endeavoring  to  write  new  contracts  between 
them  and  their  insureds  when  the  agreements  are  clear, 
concise  and  readily  understood  by  laymen. 

The  appellee  herein  is  entitled  to  have  the  judgment 
of  the  District  Court  affirmed.  The  employment  issue 
herein  sought  to  be  litigated  by  plaintiff  already  has  been 
decided  by  the  Circuit  Court  of  the  State  of  Oregon  on 
allegations,  issues  and  instructions  of  the  plaintiff's  own 
choosing.  To  get  his  judgment  below,  he  took  a  definite 
and  unalterable  position  that  at  the  time  of  her  death 
decedent  was  the  employee  of  the  insured,  and  was  being 
transported  by  him  pursuant  "to  her  contract  of  employ- 
ment." Unless,  at  the  time  of  the  accident,  she  and  the 
driver  were  engaged  in  their  respective  employments,  the 
plaintiff  could  not  have  recovered  from  Kalahar.  That 
having  been  determined,  the  same  is  res  judicata,  and  the 
defendant  is  entitled  to  judgment. 


37 

However,  even  if  the  plaintiff  can  in  this  action  retry- 
that  issue,  the  authorities  are  clear  that  under  an  ex- 
clusion clause  such  as  we  have  in  this  case,  there  is  no 
liability  upon  the  part  of  the  insurer  for  injuries  to  or 
death  of  employees  who  are  being  transported  by  the  em- 
ployer-insured pursuant  to  the  contract  of  employment 
between  them,  especially  when  that  transportation  is  be- 
tween two  different  places  where  work  is  to  be  done. 

In  conclusion,  we  respectfully  submit  that  the  trial 
court's  findings,  conclusion  and  judgment  were  correct 
and  should  be  affirmed. 

Respectfully  submitted, 

HERBERT  C.  HARDY, 
CAKE,  JAUREGUY  &  TOOZE, 
Attorneys  for  Appellee. 
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District  of  Oregon. 


I. 

APPELLANT'S  REPLY  TO  APPELLEE'S 
FIRST  ARGUMENT 

We  have  no  quarrel  with  appellee's  statement  of  the 
doctrine  of  res  judicata.  Nor  do  we  disagree  with  ap- 
pellee's contention  that  the  matter  is  to  be  determined 


under  the  second  phase  of  the  doctrine.  It  is  the  conten- 
tion of  the  appellant  that  there  was  no  issue  in  the  state 
court  as  to  whether  or  not  decedent  was  "engaged  in  the 
employment  of  the  assured,"  at  the  time  of  the  accident, 
Neither  was  this  question  adjudicated  or  necessarily  in- 
volved. 

Appellee  complains  that  we  have  failed  to  include  some 
of  the  allegations  of  the  complaint  in  our  opening  brief. 
Appellee  then  sets  forth  an  example  of  an  employer  taking 
an  emploj^ee  on  a  Sunday'  fishing  trip  and  points  out, 
quite  correctly,  that  under  such  circumstances  the  em- 
ployee is  a  guest.  Obviously,  under  such  circumstances,  the 
injury  did  not  arise  out  of  the  employment. 

A  much  better  example  would  be  as  follows : 

A  employs  B  to  work  at  a  plant  which  is  five  miles 
from  B's  home.  A  furnishes  B  transportation  from  home 
to  plant,  and  from  the  plant  back  to  his  home.  However, 
B  is  paid  only  for  the  time  he  is  working  at  the  plant.  B  is 
injured  while  being  transported  to  the  plant  in  A's  vehicle. 
Under  such  circumstances  (1)  B  is  not  a  guest  within 
the  meaning  of  the  guest  statute;  (2)  the  injury  arises 
"out  of  the  employment;"  (3)  B  is  not  "engaged  in  the 
emploj^ment."  We  think  the  foregoing  illustration  is  more 
analogous  to  the  situation  presented  here  than  the  ap- 
pellee's fishing  trip  example. 

Appellee  argues  that  in  the  state  court  appellant  alleged 
specifically  and  with  care  that  the  transjDortation  was 
pursuant  to  decedent's  contract  of  employment  with  the 
assured.  There  is  no  question  about  this.  It  was  speci- 
fically alleged  in  this  manner  to  come  within  the  rule  of 
Lamm  v.  Silver  Falls  Timber  Co.,  133  Or.  468. 


In  that  case  the  defendant  in  its  answer  specifically 
alleged  "that  prior  to  Noveiiiber  9,  1926,  plaintiff  and 
defendant  entered  into  a  contract  of  employment  and,  a 
part  thereof,  plaintiff  eniered  upon  the  premises  of  the 
defendant  at  Silverton,  Oregon,  and  rode  upon  its  logging 
train  up  to  the  woods  where  he  was  to  work;  that,  on 
November  6,  1926,  and  while  in  the  defendant's  employ, 
plaintiff  rode  to  Silverton  on  the  logging  train  under  his 
contract  of  employment.  *  *  *"  (p.  474.)    (Italics  ours.) 

Thus  it  becomes  perfectly  obvious  that  under  the  deci- 
sion of  the  Lamni  case,  and  the  companion  case  of  Varrel- 
man  v.  Flora  Logging  Co.,  133  Or.  541,  the  transportation 
in  each  instance  was  "pursuant  to  the  contract  of  employ- 
ment," and  yet  the  Court  carefully  pointed  out  that  under 
such  circumstances  the  injury  "arose  out  of  the  employ- 
ment," although  the  injured  employee  was  not  "engaged 
in  the  employment." 

The  appellee  at  page  8  of  its  brief  refers  to  certain 
"alleged"  contentions  of  the  appellee  in  the  District  Court. 
It  is  significant  that  the  appellee  does  not  deny  that  these 
contentions  were  made  in  the  District  Court.  Apparently 
the  appellee  has  now  abandoned  this  former  line  of  argu- 
ment and  now  chooses  to  blithely  ignore  the  Court's  spe- 
cific instructions  to  the  jury  in  the  state  court  case  that 
before  the  plaintiff  could  recover  it  must  be  shown  (1) 
that  both  deceased  and  Rodgers  were  employees,  (2)  that 
Rodgers  was  driving  by  authority  of  and  at  the  express 
direction  of  Kalahar,  and  (3)  that  decedent  "was  not 
permitted  to  participate  in  or  direct  the  operation  of  or 
exercise  control  over  the  operation  of  the  car  in  which 
she  at  the  time  was  riding.'' 


It  appears  quite  clear  that  the  specific  issue  here  was 
not  in  issue,  directly  adjudicated  or  necessarily  involved 
in  a  determination  of  the  state  court  action. 


II. 

APPELLANT'S  REPLY  TO  APPELLEE'S 
SECOND  ARGUMENT 

We  believe  it  to  be  quite  clear  that  under  the  authorities 
that  the  appellant  has  cited  in  his  opening  brief,  the 
decedent  was  not  "engaged  in  the  emplo}^nent"  within  the 
meaning  of  the  policy  at  the  time  of  the  fatal  accident. 

Appellee  in  its  brief  has  not  denied  that  decedent  was 
paid  only  on  a  commission  basis  for  the  subscriptions  sold 
during  the  time  she  was  actually  soliciting.  Neither  has 
appellee  alleged  that  decedent  was  doing  anything  more 
than  passively  riding  in  the  vehicle  at  the  time  of  the  fatal 
accident. 

Appellant  would  like  to  point  out  to  the  Court  that 
most  of  the  cases  cited  in  appellee's  brief  are  not  in  point, 
or  that  they  are  distinguishable. 

Appellee  contends  that  we  cannot  rely  upon  Lamm  v. 
Silver  Falls  Timber  Co.,  133  Or.  468,  for  the  reason  that 
it  involved  workmen's  compensation.  On  page  13  of  its 
brief  appellee  quotes  extensively  from  Labatt's  Master 
and  Servant,  as  follows: 

"A  servant  who,  at  the  time  of  the  accident  in  suit 
was  being  transported  on  a  railway  car  or  other 
vehicle  furnished  for  the  purpose  of  facilitating  the 


performance  of  his  work,  is  deemed  to  have  been  in- 
jured in  the  course  of  his  employment,  and  therefore 
can  not  recover  if  the  injury  was  the  result  of  risk 
known  to  and  aj^preciated  by  him.  *  *  *"  (Italics 
ours.) 

Thus  it  is  apparent  that  the  rule  at  common  law  was  the 
same  as  we  have  heretofore  pointed  out  in  appellant's 
opening  brief.  If  the  employee  was  injured  while  being 
transported  in  the  employer's  vehicle  in  order  to  facilitate 
the  performance  of  his  work  the  injury  "arose  out  of  and 
within  the  course  of  the  employment,"  but  if  the  right  of 
the  master  to  exact  the  performance  of  services  was  dor- 
mant then  it  could  not  be  said  that  the  employee  was  in- 
jured while  "engaged  in  the  employment." 

Actually  all  that  Mr.  Labatt  was  dealing  with  was  the 
common  law  defense  of  "assumption  of  risk."  However 
it  does  indicate  that  the  rule  at  common  law  was  precisely 
the  same  as  that  announced  by  the  court  in  Lamm  v.  Silver 
Falls  Timber  Co.,  supra. 

At  page  14  of  its  brief  the  appellee  contends  that  it  is 
obvious  from  the  nature  of  the  employment  that  it  was 
essential  to  the  employer  that  his  employees  travel  in  the 
vehicle  provided.  While  it  was  undoubtedly  preferable  it 
certainly  was  not  essential.  All  that  was  essential  was  that 
the  salesmen  be  at  the  particular  town  when  required.  As 
a  matter  of  fact  the  majority  of  them  made  use  of  the 
vehicle  provided  by  Kalahar.  However,  this  was  not  an 
infallible  rule. 

We  have  discussed  the  case  of  Webb  v.  The  American 
Fire  ^  Casualty  Company  (Fla.,  1941),  5  So.  2d  252,  in 
appellant's  opening  brief.    Appellee  relies  upon  this  case 


but  apparently  does  not  refute  our  contention  that  the 
case  is  expressly  predicated  upon  two  cases  which  are  not 
in  point.  An  examination  of  this  case  and  the  two  cases 
cited  therein  will  substantiate  our  position. 

Likewise  an  examination  of  the  case  of  Gilmore  v.  The 
Royal  Indemnity  Company,  et  al.,  Ohio  Court  of  Appeals, 
24  Automobile  Cases  1091,  indicates  the  Ohio  court  makes 
no  distinction  between  the  phrases  "arising  out  of  the  em- 
ployment" and  "engaged  in  the  employment."  That  may 
be  the  rule  in  Ohio  but  certainly  not  in  Oregon.  Actually 
all  the  Ohio  court  did  decide  was  that  the  injury  "arose 
out  of  the  employment." 

Let  us  now  turn  to  appellee's  contentions  with  regard  to 
State  Fann  Mutual  Autoinohile  Insurance  Company  v. 
Brooks,  136  F.  2d  807  ( Ap.  Br.  p.  19,  20) .  In  an  attempt 
to  place  the  case  on  all  fours  with  this  case  appellee,  as 
its  second  contention,  asserts,  "We  agree  that  the  daily 
wage  in  the  Brooks  case  probably  took  into  account  the 
time  of  transportation,  but  it  is  just  as  surely  true  that 
the  rate  of  commission  in  this  case  must  have  taken  into 
account  the  travel  time  necessary  between  cities  and  states." 
This  contention  appellee  knows  to  be  incorrect.  Decedent 
was  paid  strictly  on  a  commission  basis  and  if  she  sold 
nothing  she  was  paid  nothing. 

Appellee  cites  the  case  of  Westcott  v.  U.  S.  Fidelity  S^ 
Guaranty  Co.,  158  F.  2d  20  (Ap.  Br.  24-).  In  that  case 
the  facts  are  substantially  as  set  out  in  appellee's  brief. 
However,  in  addition  to  an  exclusion  substantially  the 
same  as  the  one  in  question  here,  the  insurance  policy 
provided  it  did  not  apply  "to  an}'-  employee  with  respect  to 


injury  to  or  death  of  another  employee  of  the  same  em- 
ployer in  the  course  of  such  employment  in  an  accident 
arising  out  of  the  maintenance  or  use  of  the  automobile 
in  the  business  of  the  employer."  It  appears  from  the 
facts  that  the  insured  was  one  Geo.  T.  Westcott,  and  that 
one  Geo.  L.  Mann,  as  insured's  agent,  was  driving  the 
deceased  to  the  insured's  casino  at  the  time  of  the  accident. 
The  Court  stated  the  rule  to  be: 

"When  an  employer  by  express  contract  furnishes 
to  an  employee  transportation  to  and  from  the  place 
of  employment,  the  employee  who  was  injured  while 
being  so  transported  is  injured  or  killed  in  the  course 
of  the  employment."    (Italics  ours.) 

It  is  apparent  from  reading  the  case  that  it  was  decided 
because  of  the  exception  hereinbefore  quoted  and  not  be- 
cause of  an  exception  similar  to  the  one  at  issue  here.  The 
case  is  no  authority  at  all  for  the  proposition  for  which  it 
was  cited  in  appellee's  brief. 

Appellee  relies  upon  Johnson  v.  Aetna  Casualty  ^ 
Surety  Co.,  104  F.  2d  22  (Ap.  Br.  25).  In  this  case  the 
Federal  District  Judge  held  that  at  the  time  of  the  colli- 
sion plaintiffs  were  employees  of  the  insured  and  "in  the 
course  of  their  employment,"  and  that  the  policy  did  not 
cover  the  liability.  In  affirming  the  District  Judge  the 
Circuit  Court  of  Appeals  stated  the  general  rule  to  be, 

"It  has  often  been  held  that  the  employees  riding 
free  to  and  from  their  work  in  the  employer's  vehicle 
continue  to  be  employees  and  are  not  passengers." 

The  opinion  then  points  out  that  the  plaintiff,  being 
an  employee,  could  not  recover  under  the  policy,  since 
the  policy  carried  an  exception  relieving  the  insurance 
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but  apparently  does  not  refute  our  contention  that  the 
case  is  expressly  predicated  upon  tAvo  cases  which  are  not 
in  point.  An  examination  of  this  case  and  the  two  cases 
cited  therein  will  substantiate  our  position. 

Likewise  an  examination  of  the  case  of  Gilmore  v.  The 
Hoy  at  Indemnity  Company,  et  al.,  Ohio  Court  of  Appeals, 
24  Automobile  Cases  1091,  indicates  the  Ohio  court  makes 
no  distinction  between  the  phrases  "arising  out  of  the  em- 
ployment" and  "engaged  in  the  employment."  That  may 
be  the  rule  in  Ohio  but  certainly  not  in  Oregon.  Actually 
all  the  Ohio  court  did  decide  was  that  the  injury  "arose 
out  of  the  employment." 

Let  us  now  turn  to  appellee's  contentions  with  regard  to 
State  Farm  Mutual  Automohile  Insurance  Company  v. 
Brooks,  136  F.  2d  807  ( Ap.  Br.  p.  19,  20) .  In  an  attempt 
to  place  the  case  on  all  fours  with  this  case  appellee,  as 
its  second  contention,  asserts,  "We  agree  that  the  daily 
wage  in  the  Brooks  case  probably  took  into  account  the 
time  of  transportation,  but  it  is  just  as  surely  true  that 
the  rate  of  commission  in  this  case  must  have  taken  into 
account  the  travel  time  necessary  between  cities  and  states." 
This  contention  appellee  knows  to  be  incorrect.  Decedent 
was  paid  strictly  on  a  commission  basis  and  if  she  sold 
nothing  she  was  paid  nothing. 

Appellee  cites  the  case  of  Westcott  v.  U.  S.  Fidelity  § 
Guaranty  Co.,  158  F.  2d  20  (Ap.  Br.  24).  In  that  case 
the  facts  are  substantially  as  set  out  in  appellee's  brief. 
However,  in  addition  to  an  exclusion  substantially  the 
same  as  the  one  in  question  here,  the  insurance  policy 
provided  it  did  not  apply  "to  any  employee  with  respect  to 


injury  to  or  death  of  another  employee  of  the  same  em- 
ployer in  the  course  of  such  employment  in  an  accident 
arising  out  of  the  maintenance  or  use  of  the  automobile 
in  the  business  of  the  employer."  It  appears  from  the 
facts  that  the  insured  was  one  Geo.  T.  Westcott,  and  that 
one  Geo.  L.  Mann,  as  insured's  agent,  was  driving  the 
deceased  to  the  insured's  casino  at  the  time  of  the  accident. 
The  Court  stated  the  rule  to  be: 

"When  an  employer  by  express  contract  furnishes 
to  an  employee  transportation  to  and  from  the  place 
of  employment,  the  employee  who  was  injured  while 
being  so  transported  is  injured  or  killed  in  the  course 
of  the  employment."    (Italics  ours.) 

It  is  apparent  from  reading  the  case  that  it  was  decided 
because  of  the  exception  hereinbefore  quoted  and  not  be- 
cause of  an  exception  similar  to  the  one  at  issue  here.  The 
case  is  no  authority  at  all  for  the  proposition  for  which  it 
was  cited  in  appellee's  brief. 

Appellee  relies  upon  Johnson  v.  Aetiia  Casualty  ^ 
Surety  Co.,  104  F.  2d  22  (Ap.  Br.  25).  In  this  case  the 
Federal  District  Judge  held  that  at  the  time  of  the  colli- 
sion plaintiffs  were  employees  of  the  insured  and  "in  the 
course  of  their  employment,"  and  that  the  policy  did  not 
cover  the  liability.  In  affirming  the  District  Judge  the 
Circuit  Court  of  Appeals  stated  the  general  rule  to  be, 

"It  has  often  been  held  that  the  employees  riding 
free  to  and  from  their  work  in  the  employer's  vehicle 
continue  to  be  employees  and  are  not  passengers." 

The  opinion  then  points  out  that  the  plaintiff,  being 
an  employee,  could  not  recover  under  the  policy,  since 
the  policy  carried  an  exception  relieving  the  insurance 
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company  from  liability  if  the  insured  might  be  held  liable 
under  a  workmen  s  compensation  law.  Since  the  employee 
was  injured  within  the  course  of  his  employment,  the 
employee  could  make  a  claim  under  the  compensation  act. 
The  case  does  not  even  discuss,  and  is  no  authority  that  a 
workman  being  furnished  gratuitous  transportation  is  "en- 
gaged in  the  employment." 

The  only  case  cited  by  appellee  which  would  appear  at 
all  to  support  its  position  is  the  case  of  Lumber  Mutual 
Casualty  Co.  v.  Stukes,  164  F.  2d  571  (Ap.  Br.  26).  In 
that  case  the  main  contention  of  the  plaintiff  was  that 
decedent  was  not  an  employee  at  the  time  of  the  fatal 
accident,  but  was  a  fare-paying  passenger,  as  he  was 
charged  three  per  cent  of  his  wages  for  transportation. 
However,  the  Court  found  that  the  three  per  cent  was  in 
reality  deducted  to  pay  unemployment  insurance  which 
the  South  Carolina  statutes  did  not  allow  the  employer 
to  deduct.  Since  this  was  a  mere  subterfuge,  the  Court 
found  that  it  did  not  affect  the  employer-employee  rela- 
tionship.  The  Court  then  goes  on  to  say: 

"There  can  be  no  question  that  under  the  law  of 
South  Carolina,  decedent  enjoyed  the  status  of  an 
employee  engaged  in  employment  at  the  time  of  the 
accident  which  resulted  in  his  death." 

We  believe  that  this  decision  is  inherently  wrong,  and 
is  opposed  to  all  of  the  well-reasoned  cases  on  the  matter, 
and  even  if  it  be  the  settled  law  of  the  State  of  South  Caro- 
lina, it  is  certainly  not  the  law  of  the  State  of  Oregon. 

Appellee  has  discussed  the  case  of  Francis  v.  Scheper, 
326  Mich.  447,  at  pages  27,  28  and  29  of  its  brief.  Appellee 
purports  to  find  a  good  deal  of  difference  between  this 


case  and  the  case  at  issue  here.  We  feel  that  it  would  be 
difficult  to  find  a  case  more  on  all  fours.  As  pointed  out 
at  the  bottom  of  page  28  of  appellee's  brief,  the  plaintiff 
Francis  did  not  claim  in  the  principal  case  that  the  rela- 
tion of  employer  and  employee  had  anything  to  do  with 
the  liability  of  assured,  other  than  the  furnishing  of  the 
ride  was  part  of  plaintiff's  compensation  for  his  work. 
Francis  in  the  main  case  did  not  claim  he  was  engaged 
in  assured's  employment  at  the  time  of  the  accident.  That 
is  the  identical  situation  here. 

Appellee  argues  that  public  liability  policies,  such  as 
the  one  involved  herein,  have  a  definite  and  useful  place 
in  our  automobile  age.  We  have  no  quarrel  with  appellee's 
contention  in  this  regard.  However,  the  insurance  policy 
is  nothing  more  nor  less  than  a  contract  that  appellee 
voluntarily  entered  into.  Appellee  has  received  the  prem- 
ium on  this  policy,  but  now  seeks  to  avoid  its  obligations 
under  the  policy.  If  insurance  carriers  desire  to  avoid 
the  obligations  of  public  liability  policies  which  they  have 
issued,  they  should  advance  a  more  plausible  reason  than 
their  well  known  reluctance  to  pay. 

In  this  particular  case  the  appellee,  at  the  time  it  issued 
the  policy,  knew  that  it  was  to  cover  a  Chevrolet  station 
wagon.  Appellee  knew  the  business  of  the  assured,  and 
listed  his  occupation  as  a  "salesman"  (Tr.  p.  28),.  Appel- 
lee knew  that  the  assured  was  engaged  in  hauling  carloads 
of  young  people  about  the  country  in  the  furtherance  of 
his  business  of  a  "salesman."  The  policy  was  issued  spe- 
cifically to  Kalahar  to  cover  his  liability  in  the  event  some- 
one was  accidently  injured  in  the  operation  of  the  insured 
vehicle. 
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We  submit  that  the  exception  in  the  policy  does  not 
apply  to  the  factual  situation  in  this  instance,  and  that 
the  judgment  of  the  District  Court  should  be  reversed. 

Respectfully  submitted, 

Anderson  &  Franklin^ 
By        W.  A.  Franklin^ 
Attorneys  for  Appellant. 
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In  the  District  Court  of  the  United  States 
Southern  District  of  California,  Central  Division 

No.  12327-HW 

VIVIAN  WINGET, 

Plaintiff, 

vs. 

STANDARD  ACCIDENT  INSURANCE  COM- 
PANY OF  DETROIT,  MICHIGAN,  a  Cor- 
poration, THOMAS  B.  MACK,  JOHN  DOE  I 
and  JOHN  DOE  COMPANY, 

Defendants. 

PETITION  FOR  REMOVAL  OF  CAUSE  TO 
UNITED  STATES  DISTRICT  COURT 

To  the  Honorable  District  Court  of  the  United 
States  for  the  Southern  District  of  California: 

Your  Petitioner,  Standard  Accident  Insurance 
Company  of  Detroit,  Michigan,  a  corporation  rep- 
resents as  follows: 

I. 

That  it  is  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Michigan,  authorized 
to  do  business  and  doing  business  in  the  State  of 
California,  and  authorized  therein  to  write,  execute, 
and  deliver  Automobile  Personal  Injury  Policies 
of  the  type  and  kind  hereinafter  referred  to;  that 
the  plaintiff  is  a  citizen  and  resident  of  the  State  of 
California. 
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II. 

That  there  is  an  actual  and  bona  fide  controversy 
presently  existing  between  plaintiff  and  this  de- 
fendant as  to  the  liability  of  this  defendant  to 
plaintiff  under  the  policy  of  Automobile  Personal 
Injury  [2*]  Insurance  referred  to  in  the  Complaint 
on  file  in  the  Superior  Court  of  the  State  of  Cali- 
fornia, in  and  for  the  County  of  Ventura,  numbered 
37786  in  the  files  of  said  court. 

III. 

That  although  this  defendant  is  not  the  sole  de- 
fendant in  the  state  court  action  above  described, 
the  above-mentioned  claim  against  this  defendant, 
exclusive  of  interest  and  costs,  exceeds  the  sum  of 
Three  Thousand  Dollars,  ($3,000.00);  that  the 
plaintiff  and  this  defendant  are  citizens  of  differ- 
ent states,  and  that  the  claim  asserted  by  plaintiff 
against  this  defendant  upon  said  policy  of  insurance 
is  one  which  would  be  removable  to  this  Court  if 
sued  upon  alone  pursuant  to  the  provisions  of  sec- 
tion 1332  and  1441,  subdivision  (c)  title  28  of  the 
United  States  Code;  that  the  claim  or  claims  of 
plaintiff  asserted  against  the  remaining  defendants 
in  said  state  court  action  involve  claims  which 
might  otherwise  be  non-removable  but  which  may 
be  heard  by  and  determined  by  this  Court  under  the 
provisions  of  said  section  1441(c)  of  the  United 
States  Code.  That  attached  hereto,  made  a  part 
hereof  as  fully  as  though  at  length  set  out,  marked 
Exhibit  "A,"  is  a  true  and  correct  copy  of  the 

*Page  numbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 
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policy  of  insurance  referred  to  and  described  in 
plaintiff's  Complaint,  together  with  all  riders  and 
endorsements  then  or  thereafter  issued  by  defend- 
ant to  plaintiff  and  attached  to  or  made  a  part  of 
said  policy. 

That  attached  hereto  marked  Exhibit  ''B"  and 
made  a  part  hereof  as  fully  as  though  at  length  set 
out  is  a  true  and  correct  photostatic  copy  of  the 
Summons  and  Complaint  issued  by  the  Superior 
Court  of  the  State  of  California  in  and  for  the 
County  of  Ventura,  together  with  Order  to  Show 
Cause,  Temporary  Restraining  Order,  and  a  Mem- 
orandum of  Authorities  in  Support  of  Order  and 
Injunction,  which  include  all  process  pleadings  and 
orders  served  upon  this  defendant  in  such  state 
court  action. 

That  said  Summons  and  Complaint  and  other 
documents  above  [3]  described  or  served  upon  your 
Petitioner  within  20  days  of  the  filing  of  this  Peti- 
tion for  removal  to  the  above-entitled  Court. 

Wherefore,  your  Petitioner  prays  that  this  Court 
accept  jurisdiction  of  the  subject  matter,  the  con- 
troversy set  forth  in  the  Complaint  filed  in  the  Su- 
perior Court  of  the  State  of  California  in  and  for 
the  County  of  Ventura  between  the  plaintiff  and 
this  defendant  as  well  as  any  other  claims  or  causes 
of  action  which  might  not  otherwise  be  removed  to 
this  Court ;  that  all  further  proceedings  in  said  state 
court  be  stayed;  that  this  Court  enter  such  orders, 
decrees,  and  judgments  as  may  be  proper  in  the 
premises;  and  that  all  further  proceedings  be  held 
in  the  District  Court  of  the  United  States  for  the 
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Southern  District  of  California,  Central  Division. 
Dated  September  22,  1950. 

By  /s/  FREEMAN  A.  REED, 

Claims  Manager,  Petitioner. 

FULCHER  &  WYNN, 

By  /s/  CAROL  G.  WYNN, 

Attorneys  for  Petitioner.  [4] 

EXHIBIT  B 

In  the  Superior  Court  of  the  State  of  California 
in  and  for  the  County  of  Ventura 

No.  37786 

VIVIAN  WINGET, 

Plaintiff, 

vs. 

STANDARD  ACCIDENT  INSURANCE  COM- 
PANY, a  Corporation,  THOMAS  B.  MACK, 
JOHN  DOE  I  and  JOHN  DOE  COMPANY, 

Defendants. 

COMPLAINT 

Comes  now  the  plaintiff  in  the  above-entitled  ac- 
tion and  for  cause  of  action  against  the  defendants, 
and  each  of  them  alleges  as  follows : 

I. 

That  plaintiff  is  a  married  woman  over  the  age 
of  18  years  and  is  one  and  the  same  person  as  Viv- 
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lan  Lee  DeLozier  named  in  that  certain  action  in 
the  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  Ventura  entitled  Vivian  Lee 
DeLozier,  a  minor,  by  Lawrence  E.  DeLozier,  her 
guardian  ad  litem,  Plaintiff  vs.  Billie  Ray  Towry, 
John  Doe  I  and  John  Doe  Company,  a  corporation', 
Defendants,  being  action  #36005. 

II. 

Said  plaintiff  is  informed  and  believes  and  there- 
fore alleges  that  defendant  Standard  Accident  In- 
surance Company  is  a  corporation  duly  organized, 
operating  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Michigan  and  that  said  corpo- 
ration is  and  has  been  [16]  during  all  of  the  times 
hereinafter  mentioned  doing  business  in  the  State 
of  California  and  has  as  its  agent  for  service  of 
process  in  the   State   of  California   one   Roy  W. 
Smith  of  206  Sansome,  San  Francisco  4,  California. 
That  said  defendant  Standard  Accident  Insurance 
Company  is  hereinafter  referred  to  as  "Standard." 

III. 

That  defendant  Thomas  B.  Mack  is  one  and  the 
same  person  as  the  plaintiff  in  that  certain  action 
entitled  Thomas  B.  Mack,  Plaintiff  vs.  Billie  Ray 
Towry,  et  al.,  Defendants  on  file  in  the  Superior 
Court  of  the  State  of  California  in  and  for  the 
County  of  Ventura  as  action  #35511  and  that  said 
defendant  is  hereinafter  referred  to  as  ''Mack." 
That  said  defendant  is  a  citizen  and  resident  of 
Ventura  County,  California. 
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Southern  District  of  California,  Central  Division. 
Dated  September  22, 1950. 

By  /s/  FREEMAN  A.  REED, 

Claims  Manager,  Petitioner. 

FULCHER  &  WYNN, 

By  /s/  CAROL  G.  WYNN, 

Attorneys  for  Petitioner.  [4] 

EXHIBIT  B 

In  the  Superior  Court  of  the  State  of  California 
in  and  for  the  County  of  Ventura 

No.  37786 

VIVIAN  WINGET, 

Plaintiff, 

vs. 

STANDARD  ACCIDENT  INSURANCE  COM- 
PANY, a  Corporation,  THOMAS  B.  MACK, 
JOHN  DOE  I  and  JOHN  DOE  COMPANY, 

Defendants. 

COMPLAINT 

Comes  now  the  plaintiff  in  the  above-entitled  ac- 
tion and  for  cause  of  action  against  the  defendants, 
and  each  of  them  alleges  as  follows : 

I. 

That  plaintiff  is  a  married  woman  over  the  age 
of  18  years  and  is  one  and  the  same  person  as  Viv- 
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lan  Lee  DeLozier  named  in  that  certain  action  in 
the  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  Ventura  entitled  Vivian  Lee 
DeLozier,  a  minor,  by  Lawrence  E.  DeLozier,  her 
guardian  ad  litem,  Plaintiff  vs.  Billie  Ray  Towry, 
John  Doe  I  and  John  Doe  Company,  a  corporation, 
Defendants,  being  action  #36005. 

II. 

Said  plaintiff  is  informed  and  believes  and  there- 
fore alleges  that  defendant  Standard  Accident  In- 
surance Company  is  a  corporation  duly  organized, 
operating  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Michigan  and  that  said  corpo- 
ration is  and  has  been  [16]  during  all  of  the  times 
hereinafter  mentioned  doing  business  in  the  State 
of  California  and  has  as  its  agent  for  service  of 
process  in  the  State  of  California  one  Roy  W. 
Smith  of  206  Sansome,  San  Francisco  4,  California. 
That  said  defendant  Standard  Accident  Insurance 
Company  is  hereinafter  referred  to  as  ''Standard." 

III. 
That  defendant  Thomas  B.  Mack  is  one  and  the 
same  person  as  the  plaintiff  in  that  certain  action 
entitled  Thomas  B.  Mack,  Plaintiff  vs.  Billie  Ray 
Towiy,  et  al.,  Defendants  on  file  in  the  Superior 
Court  of  the  State  of  California  in  and  for  the 
County  of  Ventura  as  action  #35511  and  that  said 
defendant  is  hereinafter  referred  to  as  "Mack." 
That  said  defendant  is  a  citizen  and  resident  of 
Ventura  County,  California. 
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IV. 
That  defendants  John  Doe  I  and  John  Doe  Com- 
pany are  sued  herein  under  fictitious  names  for  the 
reason  that  their  true  names  are  not  at  this  time 
known  and  that  when  said  true  names  have  been 
ascertained  by  the  plaintiff,  she  will  ask  that  such 
true  names  be  inserted  in  this  complaint  with  apt 
and  proper  words  to  charge  said  defendants. 

V. 

That    the    two    actions    above    mentioned   being 
#36005  and   #35511   were   duly  consohdated  for 
trial  and  trial  was  had  thereon  and  on  the  31st  day 
of  March,  1950,  judgments  were  entered  on  the  ver- 
dicts in  said  actions  in  favor  of  the  plaintiff  and 
against  defendant  Billie  Ray  Towry  therein  named 
in  the  sum  of  Thirty-Two  Thousand  and  no/100 
($32,000.00)    Dollars  with  interest  thereon  at  the 
rate  of  seven  (7)  per  cent  per  annum  from  the  30th 
day  of  March,  1950,  together  with  costs  of  suit  and 
in  favor  of  defendant  Mack,  therein  named  as  plam- 
tiff  Thomas  B.  Mack,  and  against  the  defendant 
therein  named  Billie  Ray  Towry  in  the  sum  of  Fif- 
teen Thousand  and  [17]  no/100  ($15,000.00)  Dollars 
together  with  interest  thereon  at  the  rate  of  seven 
{!)    per   cent  per  annum   from  the  30th  day  of 
March,  1950,  and  together  with  costs  of  suit  and 
that  said  judgments  were  entered  and  recorded  in 
Book  27  of  Judgments  at  Page  409,  records  of  Ven- 
tura County  Clerk,  Ventura,  Califoniia.   That  said 
judgments  are  final. 
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VI. 

That  the  judgments  so  rendered  on  behalf  of 
plaintiff  and  on  behalf  of  defendant  Mack  as  here- 
inabove described  were  for  bodily  injuries  suffered 
by  plaintiff  and  defendant  Mack  in  an  automobile 
accident  while  riding  in  the  vehicle  of  said  Billie 
Ray  Towry  on  the  26th  of  January,  1949,  at  which 
time  said  Billie  Ray  Towry  was  driving  his  said 
vehicle  on  West  Fifth  Street  near  Oxnard,  Ventura 
County,  California. 

VII. 
That  at  the  said  time  and  place  of  said  accident 
above  mentioned  there  was  in  full  force  and  effect 
a  certain  automobile  bodily  injury  liability  policy 
# J894065  issued  by  the  defendant  Standard  to  said 
Billie   Ray   Towry,   also   known   as   Billy   Towry, 
under  the   terms   of  which   policy  the   defendant 
Standard  agreed  to  pay  on  behalf  of  said  Billy 
Towry  all  sums  which  he  might  become  obligated  to 
pay  by  reason  of  liability  imposed  upon  him  by  law 
for  damages  because  of  bodily  injury  sustained  by 
any  person  or  persons  caused  by  accident  and  aris- 
ing out  of  the  ownership,  maintenance  or  use  of  the 
vehicle  above-mentioned  up  to  the  limit  of  Twenty 
Thousand  and  no/100  ($20,000.00)  Dollars  for  such 
accident. 

VIII. 

That    plaintiff    is    informed    and    believes    and 

therefore  alleges  that  said  Billy  Towry  complied 

with  all  the  provisions  and  conditions  of  said  policy 

and  that  the  same  continued  to  be  in  full  force  and 
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effect  and  is  now  in  full  force  and  effect  and  was, 
especially,  [18]  on  the  31st  day  of  March,  1950,  the 
date  when  the  judgments  above  mentioned  were  en- 
tered, in  full  force  and  effect,  insofar  as  said  judg- 
ments are  concerned. 

IX. 

That  by  reason  of  the  provisions  of  said  policy, 
defendant  Standard  is  obligated  to  pay  toward  the 
satisfaction  of  said  judgments  above  described  the 
sum  of  Twenty  Thousand  and  no/100  ($20,000.00) 
Dollars  together  with  interest  thereon  at  seven  (7) 
per  cent  per  annum  from  the  30th  day  of  March, 
1950,  and  costs  of  suit  as  in  said  judgment  pro- 
vided. That  defendant  Standard  has  refused  to  pay 
said  sums  or  any  portion  thereof,  and,  as  plaintiff 
is  informed  and  believes,  and  therefore  alleges,  said 
Billy  Towry  has  no  assets  whatsoever  to  apply  on 
said  judgments  except  said  policy  and  said  judg- 
ments remain  wholly  unsatisfied. 

X. 

That  the  total  amount  of  said  two  judgments 
above  mentioned  is  Forty-Seven  Thousand  and 
no/100  ($47,000.00)  Dollars  and  that  the  Thirty- 
Two  Thousand  and  no/100  ($32,000.00)  Dollar 
judgment  on  behalf  of  plaintiff  is  68.0851%  of  said 
Forty-Seven  Thousand  and  no/100  ($47,000.00)  Dol- 
lars and  that  plaintiff  is  entitled  to  68.0851%  of 
the  principal  sum  of  Twenty  Thousand  and  no/100 
($20,000.00)  Dollars  which  defendant  Standard  is 
obligated  to  pay  under  the  terms  of  said  policy, 
which  is  the  sum  of  Thirteen  Thousand  Six  Hun- 
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dred  Seventeen  and  02/100  (|13,617.02)  Dollars,  in 
partial  satisfaction  of  said  judgment  on  behalf  of 
plaintiff  against  said  Billy  Towry. 

XI. 

That  plaintiff  is  informed  and  believes  and  there- 
fore alleges  that  defendant  Mack  claims  he  is  en- 
titled to  Ten  Thousand  and  no/100  ($10,000.00) 
Dollars  of  said  Twenty  Thousand  and  no/100 
($20,000.00)  Dollars  which  said  defendant  Standard 
is  obligated  to  pay  under  the  terms  of  said  [19] 
policy. 

XII. 

That  plaintiff  is  informed  and  believes  and  there- 
fore alleges  that  unless  restrained  from  so  doing, 
the  defendant  Standard  will  pay  to  defendant  Mack 
a  portion  or  all  of  said  Ten  Thousand  and  no/100 
($10,000.00)    Dollars    claimed    by    said    defendant 
Mack  in  return  for  a  satisfaction  and  release  of 
said  defendant  Standard  under  the  terms  of  said 
policy  which  would  result  in  great  and  irreparable 
injury  to  the  plaintiff,  in  this,  to  wit,  that  plaintiff 
is  informed  and  believes  and  therefore  alleges  that 
she  would  be  unable  to  thereupon  collect  anything  in 
excess  of  the  principal  sum  of  Ten  Thousand  and 
no/100   ($10,000.00)  Dollars  payable  to  her  under 
the  terms   of   said  policy  and   on  said  judgment 
against  Billy  Towry  and  that  she  could  collect  noth- 
ing from  said  defendant  Mack,  and  that  plaintiff 
would  be  hindered  and  delayed  in  collecting  the 
amount  due  her  on  said  judgment  and  the  complete 
enforcement  of  any  judgment  rendered  in  this  ac- 
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tion  \vould  be  prevented.  That  defendant  Standard 
should  be  required  to  pay  into  this  Court  the  total 
sum  of  Twenty  Thousand  and  no/100  ($20,000.00) 
Dollars  due  on  said  policy  together  with  interest  at 
seven  (7)  per  cent  per  annum  from  the  30th  day  of 
March,  1950,  and  the  costs  of  plaintiff  and  defend- 
ant Mack  described  in  said  two  judgments,  and  that 
thereupon  said  principal  sum  with  interest  should 
be  divided  and  paid  in  the  ratio  of  68.0851%  to 
plaintiff  and  31.9149%  to  defendant  Mack  together 
with  their  respective  costs. 

^¥llerefore,  plaintiff  prays  judgment  as  follows: 

1.  That  this  Honorable  Court  make  an  order  en- 
joining and  restraining  the  defendant  Standard  Ac- 
cident Insurance  Company,  its  agents,  servants  or 
employees,  from  in  any  manner  paying  to  or  settling 
with  defendant  Thomas  B.  Mack  for  any  sum  or 
sums  due  or  owing  or  alleged  to  be  due  or  owing 
under  the  terms  of  that  certain  automobile  bodily 
injury  liability  policy  #J894065  issued  by  said 
Company  to  Billy  Towry,  pending  final  determina- 
tion of  this  action;  [20]  and  that  said  defendant 
Standard  Accident  Insurance  Company  be  required 
to  appear  before  the  above-entitled  Court  at  a 
specified  time  to  show  cause,  if  any  it  has,  why  such 
restraining  order  should  not  be  made  a  temporary 
injunction  until  the  final  determination  of  this  ac- 
tion. 

2.  That  defendant  Standard  Accident  Insurance 
Company  be  ordered  to  pay  into  the  above-entitled 
Court  the  principal  sum  of  Twenty  Thousand  and 
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no/100  (120,000.00)  Dollars  due  under  the  terms  of 
said  policy  together  with  interest  thereon  at  the  rate 
of  seven  (7)  per  cent  per  annum  from  the  30th  day 
of  March,   1950,  and  that  thereupon,   out   of  said 
proceeds  so  paid  into  Court,  this  Court  award  to 
plaintiff  the  sum  of  Thirteen  Thousand  Six  Hun- 
dred   Seventeen   and    02/100    ($13,617.02)    Dollars 
together  with  interest  thereon  at  the  rate  of  seven 
(7)    per  cent  per   amium  from  the   30th   day   of 
March,  1950,  and  that  this  Court  decree  that  the  de- 
fendant Thomas  B.  Mack  has  no  right,  title  or  in- 
terest in  said  sum  to  be  paid  to  the  plaintiff. 

3.  That  defendant  Standard  Accident  Insurance 
Company  be  required  to  pay  to  plaintiff  her  costs 
of  suit  incurred  in  action  #36005  above  mentioned. 

4.  For  her  costs  of  suit  incurred  herein  and  for 
such  other  and  further  relief  as  to  the  Court  may 
seem  just  in  the  premises. 

/s/  NEIL  D.  HEILY, 

Attorney  for  Plaintiff.  [21] 

State  of  California, 
County  of  Ventura — ss. 

Neil  D.  Heily,  being  sworn,  says:  That  he  is  an 
attorney  at  law  admitted  to  practice  before  all 
courts  of  the  State  of  California  and  has  his  office 
in  Oxnard,  Ventura  County,  California,  and  is  the 
attorney  for  plaintiff  in  the  above-entitled  action; 
that  plaintiff  is  unable  to  make  the  verification  be- 
cause she  is  absent  from  said  County  and  for  that 
reason  affiant  makes  this  verification  on  plaintiff's 
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behalf;  that  he  has  read  the  foregoing  Complaint 
and  knows  the  contents  thereof,  and  the  same  is 
true  of  his  own  knowledge,  except  as  to  those  mat- 
ters which  are  therein  stated  upon  his  information 
or  belief;  and  as  to  those  matters  that  he  believes  it 

to  be  true. 

/s/  NEIL  D.  HEILY, 

Subscribed  and  Sworn  to  before  me  this  15th  day 
of  September,  1950. 

[Seal]  /s  H.  F.  ROSENMUND, 

Notary  Public  in  and  for  said 
County  and  State. 

Duly  verified. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :    Filed  September  23,  1950.  [22] 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANT,  STANDARD  AC- 
CIDENT    INSURANCE     COMPANY     OF 
DETROIT,  MICHIGAN 
Comes  Now  the  defendant,   Standard  Accident 
Insurance  Company  of  Detroit,  Michigan,  a  cor- 
poration, and  for  itself  alone,  and  for  none  of  its 
co-defendants,    and   answers    plaintiff^s    complaint 
herein  as  follows: 
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First  Defense 

I. 

The  complaint  fails  to  state  a  claim  against  this 
defendant  upon  which  relief  can  be  granted. 

Second  Defense 

L 

Admits  the  allegations  contained  in  paragraphs 
I,  II,  III,  V,  and  VI. 

II. 

Defendant  is  without  knowledge  or  information 
sufficient  [24]  to  form  a  belief  as  to  the  truth  of 
the  allegations  contained  in  paragraph  IV. 

III. 

Answering  paragraph  VII,  defendant  admits 
that  at  the  time  of  said  accident  there  was  in  effect 
the  policy  of  insurance  therein  described,  copy  of 
which  policy  is  attached  hereto,  marked  Exhibit 
*'A"  and  made  a  part  hereof.  Except  as  specifically 
provided  in  said  policy,  defendant  denies  the  allega- 
tions in  said  paragraph  as  to  the  terms  and  con- 
ditions thereof. 

IV. 

Denies  each  and  all  of  the  allegations  contained 
in  paragraph  VIII. 

V. 

Answering  paragraph  IX  defendant  admits  that 
it  has  refused  to  pay  the  amount  therein  mentioned 
or  any  other  sum  and  admits  that  said  judgments 
remain   unsatisfied.    Defendant   is    without   knowl- 
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edge  or  information  sufficient  to  form  a  belief  as  to 
the  truth  of  the  allegation  that  Billy  Towry  has  no 
assets  except  said  policy.  Defendant  denies  each 
and  all  of  the  remaining  allegations  contained  in 
said  paragraph  and  denies  that  it  is  obligated  to 
pay  the  amounts  mentioned  therein  or  any  other 

sum. 

VI. 

Answering  paragraph  X,  defendant  admits  the 

allegations  as  to  the  amount  of  said  judgments  but 

denies  each  and  all  of  the  remaining  allegations 

contained  in  said  paragraph. 

VII. 

Answering  paragraph  XI,  defendant  admits  that 
the  defendant,  Mack,  has  made  claim  upon  this 
defendant  for  the  sum  therein  mentioned  but  denies 
that  it  is  obligated  to  pay  the  sums  mentioned  in 
said  paragraph  or  any  other  sums. 

VIII. 
Denies  each  and  all  of  the  allegations  contained 
in  [25]  paragraph  XII. 

As  a  Third  and  Affirmative  Defense 
Defendant  Alleges 

I. 

That  the  policy  of  insurance  described  in  plain- 
tiff's complaint,  copy  of  which  is  attached  hereto 
and  made  a  part  hereof  and  marked  Exhibit  "A," 
expressly  provided  as  a  condition  thereof  that  said 
Billy  Towry,  would  cooperate  with  this  defendant 
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and  assist  defendant  in  securing  and  giving  evi- 
dence. 

II. 

Dispite  said  express  condition  contained  in  said 
policy  the  said  Billy  To  wry  failed,  neglected,  and 
refused  to  cooperate  with  this  defendant  and  failed, 
neglected,  and  refused  to  assist  in  securing  and 
giving  evidence  but  on  the  contrary  concealed  evi- 
dence from  this  defendant  and  made  false  and  un- 
truthful statements  both  to  this  defendant  and  in 
a  sworn  deposition  intended  for  use  upon  the  trial 
of  said  actions  in  the  state  court. 

Wherefore,  defendant  prays  that  plaintiff  take 
nothing  by  her  action  herein;  and  that  defendant 
have  judgment  for  its  costs. 

FULCHER  &  WYNN, 

By  /s/  CAROL  G.  WYNN, 

Attorneys  for  Defendant,  Standard  Accident  Insur- 
ance Company. 

Insurance  policy  was  made  Winget's  Exh.  4,  at 
trial. 

EME. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :    Filed  November  2,  1950.  [26] 
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[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANT 
THOMAS  B.  MACK 

Comes  Now  Defendant  Thomas  B.  Mack,  above 
named,  and  severing  himself  from  his  co-defend- 
ants, and  for  himself  alone,  in  answer  to  plaintiff's 
complaint  on  file  herein,  denies,  admits  and  alleges 

as  follows: 

I. 
This  answering  defendant  admits  the  allegations 
of  Paragraphs  I,  II,  III,  V,  VI,  VIII,  IX  and 
XI  of  said  complaint. 

II. 

In  answer  to  Paragraph  IV  of  said  complaint, 
this  answering  defendant  has  no  information  or 
belief  sufficient  to  enable  him  to  answer  to  said 
paragraph  and  the  allegations  thereof,  and  basing 
his  denial  upon  that  ground,  said  defendant  denies 
generally  and  specifically  each  and  every  allegation 
in  said  paragraph  contained,  [28]  and  the  whole 

thereof. 

II. 

In  answer  to  Paragraph  VII  of  said  complaint, 
this  answering  defendant  admits  said  paragraph 
and  the  allegations  therein  contained;  and  in  fur- 
ther answer  to  said  paragraph  and  allegations,  this 
answering  defendant  alleges  that  the  policy  of 
automobile  bodily  injury  liability  insurance  No. 
J894065  issued  by  defendant  Standard  Accident 
Insurance  Company,  and  referred  to  in  said  para- 
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graph,  further  contained  a  limitation  of  liability  of 
Ten  Thousand  Dollars  ($10,000.00)  for  each  person. 

III. 
In  answer  to  Paragraph  X  of  said  complaint, 
this  answering  defendant  denies  generally  and  spe- 
cifically   each    and    every    allegation    therein    con- 
tained, and  the  whole  thereof,  save  and  except  that 
this    answering    defendant   admits    that    the    total 
amount  of  said  two  judgments  in  said  complaint 
referred  to  is  Forty-seven  Thousand  Dollars  ($47,- 
000.00),  and  that  the  Thirty-two  Thousand  Dollar 
($32,000.00)    judgment    on    behalf    of   plaintiff    is 
68.0851%    of   said   Forty-seven   Thousand   Dollars 
($47,000.00).    Further    answering    said    paragraph 
and  the  allegations  thereof,  this  answering  defend- 
ant denies  specifically  that  plaintiff  is  entitled  to 
Thirteen   Thousand   Six   Hundred    Seventeen   and 
02/100    Dollars    ($13,617.02),    or    any    other    sum, 
under  or  by  virtue  of  said  judgment  on  her  behalf, 
save  and  except  the  sum  of  Ten  Thousand  Dollars 
($10,000.00),   from  the  principal   sum   of  Twenty 
Thousand    Dollars    ($20,000.00)    which    defendant 
Standard    Accident    Insurance    Company    is    obli- 
gated to  pay  under  the  terms  of  the  policy  in  said 
complaint  described. 

IV. 

In  answer  to  Paragraph  XII  of  said  complaint, 
this  answering  defendant  has  no  information  or 
belief  sufficient  to  enable  him  to  answer  to  said 
paragraph  or  the  allegations  thereof,  and  [29] 
basing  his  denial  on  such  ground,  denies  generally 
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and  specifically  each  and  every  allegation  in  said 
paragraph  contained,  and  the  ^Yhole  thereof;  save 
and  except  that  this  ans\Yering  defendant  admits 
that  defendant  Standard  Accident  Insurance  Com- 
pany should  be  required  to  pay  into  court  the  total 
sum  of  Twenty  Thousand  Dollars  ($20,000.00)  due 
on  said  policy,  together  with  interest  at  7%  per 
annum  from  the  30th  day  of  March,  1950,  and  the 
costs  of  plaintiff  and  this  answering  defendant 
described  in  said  two  judgments.  Further  answer- 
ing said  paragraph  and  the  allegations  thereof,  this 
answering  defendant  alleges  that  plaintiff  and  this 
answering  defendant  are  each  entitled  to  the  siun 
of  Ten  Thousand  Dollars  ($10,000.00)  from  said 
principal  sum  of  Twenty  Thousand  Dollars  ($20,- 
000.00). 
Wherefore  this  answering  defendant  prays: 

1.  That  defendant  Standard  Accident  Insurance 
Company  be  ordered  to  pay  into  court  the  principal 
sum  of  Twenty  Thousand  Dollars  ($20,000.00)  due 
under  the  terms  of  said  pohcy,  together  with  inter- 
est thereon  at  the  rate  of  7%  per  annum  from  the 
30th  day  of  March,  1950,  and  that  thereupon,  out 
of  said  proceeds  so  paid  into  courts  this  court  award 
to  this  answering  defendant  the  sum  of  Ten  Thou- 
sand Dollars  ($10,000.00),  together  with  interest 
thereon  at  the  rate  of  77c  per  annum  from  the  30th 
day  of  March,  1950,  and  that  this  court  decree  that 
plaintiff  has  no  right,  title  or  interest  in  said  siun 
to  be  paid  to  this  answering  defendant. 


vs.  Vivian  Winget,  et  al.  21 

2.  That  defendant  Standard  Accident  Insurance 
Company  be  required  to  pay  to  this  answering  de- 
fendant his  costs  of  suit  incurred  in  action  No. 
35511  in  said  complaint  referred  to. 

3.  For  his  costs  of  suit  herein  incurred. 

4.  For  such  other  and  further  relief  as  to  the 
court  may  seem  just  in  the  premises. 

JAMES  C.  HOLLINGSWORTH, 

EDWARD  HENDERSON, 

By  /s/  EDWARD  HENDERSON, 
Attorneys  for  Defendant, 
Thomas  B.  Mack. 

Duly  verified. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :     Filed  November  14,  1950.  [30] 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  MEMORANDUM 
PRIOR  TO  TRIAL 

Pursuant  to  the  provisions  of  Rule  12,  U.  S.  Dis- 
trict Court  Rules,  this  memorandiun  is  submitted 
for  purposes  of  the  trial  set  for  March  26,  1951. 
That  rule  requires  a  brief  statement  of  the  facts 
of  the  case,  all  admissions  and  stipulations  and  a 
summary  of  the  points  of  law  involved  with  au- 
thorities. There  are  no  stipulations  on  file  pertinent 
to  the  trial,  and  this  memorandum  will  be  limited 
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therefore  to  statement  of  the  facts,  admissions  and 
authorities. 

Statement  of  Facts  and  Admissions 

Vivian  Winget,  the  plaintiff  in  this  case,  for- 
merly Vivian  Lee  DeLozier,  on  the  31st  day  of 
March,  1950,  recovered  a  judgment  in  the  Superior 
Court  of  the  State  of  California  in  and  for  the 
County  of  Ventura  against  one  Billie  Ray  Tow^y 
for  the  sum  of  Thirty-two  Thousand  and  no/100 
($32,000.00)  Dollars  with  interest  thereon  [33]  at 
seven  (7)  per  cent  per  annum  from  the  30th  day 
of  March,  1950,  together  with  costs  of  suit.  The 
action  was  prosecuted  upon  a  complaint  which 
alleged  generally  that  the  plaintiff  was  riding  as  a 
guest  in  the  vehicle  of  Towry  and  that,  in  one  cause 
of  action,  said  Towry  was  guilty  of  willful  miscon- 
duct in  the  driving  of  his  vehicle  and,  in  a  second 
cause  of  action,  that  Towry  was  driving  while  under 
the  influence  of  intoxicating  liquor.  In  the  course 
of  the  trial  of  the  case,  the  plaintiff  moved  to  dis- 
miss this  second  cause  of  action  but,  over  the  pro- 
tests of  counsel  for  the  defendant  Towry  against 
such  dismissal,  the  Court  denied  plaintiff's  motion 
to  dismiss  the  same. 

In  the  same  automobile  accident,  the  defendant 
in  this  case,  Thomas  B.  Mack,  was  injured  and  he 
filed  a  complaint  for  damages  in  the  Superior  Court 
of  Ventura  County  also  and  his  case  and  the  case 
of  the  plaintiff  were  consolidated  for  trial.  At  the 
same  time  that  plaintiff  recovered  judgment  for 
Thirty-two  Thousand  and  no/100  ($32,000.00)  Dol- 
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lars  as  above  set  forth,  said  Thomas  B.  Mack  recov- 
ered a  judgment  for  Fifteen  Thousand  and  no/100 
($15,000.00)  Dollars  with  interest  and  costs. 

At  the  time  of  the  aforementioned  accident,  the 
said  Towry  had  a  policy  of  public  liability  insur- 
ance in  force  with  the  defendant  in  this  case, 
Standard  Accident  Insurance  Company,  with  limits 
of  liability  of  Ten  Thousand  and  no/100  ($10,- 
000.00)  Dollars  for  each  person  and  Twenty  Thou- 
sand and  no/100  ($20,000.00)  Dollars  for  each 
accident.  A  copy  of  such  policy  is  attached  to  the 
answer  of  the  defendant  Standard  Accident  Insur- 
ance Company  in  this  case. 

Plaintiff    in    this    case    originally    brought    this 
action  in  the  Superior  Court  of  Ventura  County, 
California,  upon  the  theory  that  she  is  entitled  to 
a  pro  rata  share  of  the  total  judgments  totaling 
Forty-seven    Thousand    and    no/100     ($47,000.00) 
Dollars,  entitled  to  recover  such  pro  rata  share  "out 
of  the  Twenty  Thousand  and  no/100   ($20,000.00) 
Dollars  limit  of  liability  under  said  policy.  At  [34] 
the  instance  of  defendant  Standard  Accident,  the 
case  was  removed  to  this   Court  from  the   State 
Court.   Both  defendant  Standard  Accident  and  de- 
fendant Mack  have  admitted  the  allegations  of  the 
complaint  numbered  I,  II,  m,  y  and  VI.    Those 
paragraphs  allege  generally  the  identity  of  plaintiff 
and  said  two  defendants,  the  fact  that  judgments 
were  recovered  on  behalf  of  plaintiff  and  the  de- 
fendant Mack  as  above  set  forth,   and  that  said 
judgments  were  recovered  by  reason  of  the  auto- 
mobile  accident   above   mentioned.     Both   of   said 
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defendants  admit  that  the  policy  above  mentioned 
was  in  force  and  allege  that  it  contained  a  pro- 
^dsion  limiting  liability  of  the  insurance  company 
to  Ten  Thousand  and  no/100  ($10,000.00)  Dollars 
for  each  person  and  Twenty  Thousand  and  no/100 
($20,000.00)  Dollars  for  each  accident  as  more  fully 
set  fortli  in  the  policy.  The  defendant  Mack  admits 
that  the  assured  Towry  complied  with  all  the  pro^d- 
sions  and  conditions  of  the  policy  and  that  the 
policy  was  and  continues  to  be  since  the  31st  day 
of  March,  1950,  in  full  force  and  effect.  The  defend- 
ant Standard  Accident  denies  this  allegation. 

The  defendant  Mack  admits  that  Standard  Acci- 
dent is  obligated  to  pay  Twenty  Thousand  and 
no/100  ($20,000.00)  Dollars  together  with  interest 
and  costs  under  the  terms  of  said  policy  and  that 
Standard  Accident  has  refused  to  pay  such  sum 
or  any  portion  thereof.  Standard  Accident  admits 
such  refusal  and  that  the  judgments  are  unsatisfied, 
but  denies  that  it  is  obligated  to  pay  anything  under 
the  terms  of  said  policy. 

Both  defendants  deny  that  plaintiff  is  entitled 
to  recover  the  sum  of  Thirteen  Thousand  Six  Hun- 
dred Seventeen  and  02/100  ($13,617.02)  Dollars  out 
of  the  proceeds  of  said  policy  as  the  plaintiff's  pro 
rata  share  thereof  and  the  defendant  Standard 
Accident  denies  that  plaintiff  is  entitled  to  recover 
anything  and  the  defendant  Mack  alleges  plaintiff 
is  entitled  to  recover  only  the  sum  of  Ten  Thousand 
and  no/100  ($10,000.00)  Dollars  out  of  said  policy. 

Both  defendants  admit  that  the  defendant  Mack 
claims  he  is   [35]   entitled  to  Ten  Thousand  and 


vs.  Vivian  Winget,  et  al.  25 

no/100  ($10,000.00)  Dollars  out  of  the  proceeds  of 
said  policy. 

In  the  prayer  of  his  answer,  the  defendant  Mack 
asks  judgment  that  Twenty  Thousand  on  no/100 
($20,000.00)  Dollars  be  paid  into  Court  by  the  de- 
fendant Standard  Accident  together  with  interest 
and  costs  and  that  the  defendant  Mack  get  Ten 
Thousand  and  no/100  ($10,000.00)  Dollars  of  this 
amount  plus  interest  and  costs. 

The  defendant  Standard  Accident  alleges  as  an 
affirmative  defense  that  Towry,  the  assured,  failed 
to  cooperate  as  required  by  the  policy  and  con- 
cealed evidence  and  made  false  and  untrue  state- 
ments to  Standard  Accident  before  the  trial  in 
Ventura  Superior  Court. 

This  leaves  two  main  issues  in  the  case,  namely, 
did  Towry  cooperate  with  the  insurance  company 
wdthin  the  meaning  of  the  policy  or  did  he  not  so 
that  the  insurance  company  can  escape  liability  and 
secondly,  is  the  plaintiff  entitled  to  a  pro  rata  share 
out  of  anything  found  due  under  the  terms  of  the 
policy.  [36] 

Respectfully  submitted, 

/s/  NEIL  D.  HEILY, 

Attorney  for  Plaintiff. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  March  20,  1951.  [44] 
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[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  MEMORANDUM  PURSUANT 

TO  LOCAL  RULE  12 

No.  12642-M 

Statement  of  Facts 

Each  of  the  plaintiffs  in  the  above  cases  consoli- 
dated for  trial  herein  recovered  a  judgment  in  the 
Superior  Court  of  the  State  of  California,  in  and 
for  the  County  of  Ventura,  against  one  Billy  Ray 
Towry.  The  State  Court  actions  had  been  consoli- 
dated for  trial.  These  judgments  were  in  favor  of 
plaintiff  Winget  in  the  sum  of  Thirty-two  Thou- 
sand Dollars  ($32,000.00),  and  plaintiff  Mack  in 
the  sum  of  Fifteen  Thousand  Dollars  ($15,000.00), 
and  were  entered  on  or  about  March  31,  1950.  [46] 

At  the  time  of  the  accident  giving  rise  to  the 
above  actions,  the  said  Towry  was  insured  under 
a  policy  of  automobile  public  liability  insurance 
issued  by  this  defendant  and  pertaining  to  the 
automobile  then  operated  by  him.  A  copy  of  said 
policy  is  attached  to  the  answer  of  this  defendant 
herein  to  the  Winget  complaint  and  to  the  com- 
plaint filed  herein  by  plaintiff  Mack. 

This  defendant  by  affirmative  defense  in  each 
case  alleges  that  the  assured  Towry,  contrary  to 
an  express  condition  contained  in  his  said  policy, 
failed,  neglected,  and  refused  to  assist  in  securing 
and  giving  evidence,  and  on  the  contrary,  concealed 
evidence  from  this  defendant  and  made  false  and 
untruthful  statements  to  this  defendant  and  in  a 
sworn  deposition  intended  for  use  upon  the  trial 
of  said  actions  in  the  State  Court. 
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Issues  Raised  by  the  Pleadings 
The  issues  raised  by  the  pleadings  herein  are: 

1.  AVhether  the  insured  Towry  breached  the 
conditions  of  his  policy  as  to  cooperation  so  as  to 
prevent  any  recovery  upon  said  policy  for  the  acci- 
dent in  question,  and 

2.  In  the  event  the  first  issue  should  be  decided 
in  the  negative,  whether  the  plaintiff  Winget  must 
be  limited  to  a  recovery  of  the  maximum  sum  of 
Ten  Thousand  Dollars  ($10,000.00),  plus  interest 
and  costs. 

Admissions  and  Stipulations 

In  the  statement  of  facts  above  are  embraced  in 
general  the  matters  alleged  in  the  complaints  ad- 
mitted by  this  defendant.  No  written  stipulation  as 
to  other  evidentiary  matter  has  been  made.  [47] 

Respectfully  submitted, 

FULCHER  &  WYNN, 

By  /s/  CAROL  G.  WYNN, 

Attorneys  for  Standard  Acci- 
dent Insurance  Company. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  March  21,  1951.  [48] 
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[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury  in  the  above-entitled  cause,  find  in 
favor  of  the  plaintiff,  Vivian  Winget,  and  against 
the  defendant,  Standard  Accident  Insurance  Com- 
pany of  Detroit,  Michigan. 

/s/  ROBERT  J.  BERNARD, 
Foreman  of  the  Jury. 

Dated  March  29,  1951,  Los  Angeles,  California. 
[Endorsed] :     Filed  March  29,  1951.  [50] 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

The  above-entitled  action  came  on  for  trial  before 
a  jury  in  the  above-entitled  Court  on  the  27th  day 
of  March,  1951,  Neil  D.  Heily  appearing  as  attor- 
ney for  plaintiff ;  Fulcher  &  Wynn,  by  Carol  Wynn, 
appearing  as  attorneys  for  defendant  Standard 
Accident  Insurance  Company  of  Detroit,  Michigan 
(hereinafter  referred  to  as  ''defendant  Standard 
Accident"),  and  James  C.  Hollingsworth  and  Ed- 
ward Henderson  appearing  as  attorneys  for  Thomas 
B.  Mack  (hereinafter  referred  to  as  **  defendant 
Mack"),  the  action  having  been  dismissed  as  to  the 
fictitious  defendants  and,  in  the  course  of  the  trial 
of  said  cause  on  the  27th  day  of  March,  1951,  the 
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defendant  Mack  and  the  defendant  Standard  Acci- 
dent having  entered  into  a  stipulation  for  judgment 
in  the  sum  of  Six  Thousand  and  no/100  ($6,000.00) 
Dollars  in  favor  of  defendant  Mack  and  against 
defendant  Standard  Accident  and  the  Court  having 
approved  such  stipulation  for  entry  of  such  judg- 
ment over  the  objection  by  counsel  for  the  plaintiff, 
the  defendant  Mack  thereupon  [51]  withdrew  from 
further  participation  as  a  i)arty  in  the  trial  of  said 
cause  and  the  trial  of  said  cause  having  proceeded 
with  only  the  plaintiff  and  the  defendant  Standard 
Accident  as  parties  therein  and  the  jury  having 
returned  a  verdict  on  the  only  issue  submitted  to 
it,  to  wit,  the  issue  as  to  whether  the  assured  in  the 
policy  hereinafter  referred  to  had  cooi3erated  wdth 
the  defendant  Standard  Accident,  the  insuring  com- 
pany, under  the  terms  of  said  policy,  and  said 
verdict  having  been  in  favor  of  the  plaintiff  and 
against  the  defendant  Standard  Accident,  the  Court 
now  makes  its  findings  of  fact  and  conclusions  of 
law  with  reference  to  the  issues  not  so  submitted 
to  said  jury  as  follows: 

Findings  of  Fact 

I. 

The  Court  finds  that  the  defendant  Standard 
Accident  has  admitted  the  allegations  contained  in 
Paragraphs  I,  II,  III,  V  and  VI  of  the  comj^laint 
on  file  herein  and  therefore  that  said  allegations  are 
true. 

II. 

The   Court   further  finds   that   at   the   time   and 
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place  of  the  accident  referred  to  in  the  admitted 
paragraphs  of  the  complaint  on  file  herein  as  here- 
inabove specified  there  was  in  full  force  and  effect 
a  certain  automobile  bodily  injury  liability  policy 
No.  J894065  issued  by  the  defendant  Standard  Ac- 
cident to  one  Billy  Ray  Towry,  also  known  as  Billy 
Towry,  under  the  terms  of  which  policy  the  de- 
fendant Standard  Accident  agreed  to  pay  on  behalf 
of  said  Billy  Towry  all  sums  which  he  might  be- 
come obligated  to  pay  by  reason  of  liability  imposed 
upon  him  by  law  for  damages  because  of  bodily 
injury  sustained  by  any  person  or  persons  caused 
l)y  accident  and  arising  out  of  the  ownership,  main- 
tenance or  use  of  the  vehicle  involved  in  said  acci- 
dent up  to  the  limit  of  Twenty  Thousand  and 
no/100  ($20,000.00)  Dollars  for  such  accident,  said 
policy  being  what  is  known  as  a  10-20  policy,  that 
is,  ha\dng  as  a  coverage  for  bodily  injury  liability 
Ten  [52]  Thousand  and  no/100  ($10,000.00)  Dollars 
for  each  person  and  Twenty  Thousand  and  no/100 
($20,000.00)  Dollars  for  each  accident. 

III. 

That  under  condition  No.  8  of  said  policy  it  was 
provided  therein  as  follows: 

"The  insured  shall  cooperate  with  the  com- 
I)any  and,  upon  the  company's  request,  shall 
attend  hearings  and  trials  and  shall  assist  in 
effecting  settlements,  securing  and  giving  evi- 
dence, obtaining  the  attendance  of  witnesses 
and  in  the  conduct  of  suits.  The  insured  shall 
not,  except  at  his  own  cost,  voluntarily  make 
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any  payment,  assume  any  obligation  or  incur 
any  expense  other  than  for  such  immediate 
medical  and  surgical  relief  to  others  as  shall 
be  imperative  at  the  time  of  accident." 

That  the  issue  as  to  whether  said  Billy  Towry  had 
cooperated  with  the  defendant  Standard  Accident 
under  the  provisions  of  said  clause  in  said  policy 
was  submitted  to  the  jury  in  the  above-entitled 
cause  and  the  jury  determined  that  said  Billy 
Towry  had  cooperated  with  the  defendant  Standard 
Accident  as  required  by  said  clause  by  finding  in 
favor  of  the  plaintiff  and  against  the  defendant 
Standard  Accident. 

IV. 

That  said  policy  of  insurance  was  in  full  force 
and  effect  and  had  been  complied  with  by  the 
assured  Billy  Towry  at  the  time  of  the  rendition 
of  the  judgment  referred  to  in  the  admitted  para- 
graphs of  the  complaint  on  file  herein  as  herein- 
above specified,  and  that  under  the  terms  of  said 
policy  the  defendant  Standard  Accident  agreed  to 
pay  the  total  sum  of  Twenty  Thousand  and  no/100 
($20,000.00)  Dollars  damages  arising  out  of  bodily 
injury  sustained  by  two  or  more  persons  in  such 
accident  and  in  partial  satisfaction  of  the  judgment 
in  favor  of  the  plaintiff  in  the  sum  of  Thirty-two 
Thousand  and  no/100  ($32,000.00)  Dollars  and  in 
partial  satisfaction  of  the  judgment  in  [53]  favor 
of  the  defendant  Mack  in  the  sum  of  Fifteen  Thou- 
sand and  no/100  ($15,000.00)  Dollars. 
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Y. 
That  Paragraph  I  of  the  ''Conditions"  of  said 
policy  reads  as  follows: 

"The  limit  of  bodily  injury  liability  stated 
in  the  declarations  as  applicable  to  'each  per- 
son' is  the  limit  of  the  company's  liability  for 
all  damages,  including  damages  for  care  and 
loss  of  services,  arising  out  of  bodily  injury, 
including  death  at  any  time  resulting  there- 
from, sustained  by  one  person  in  any  one  acci- 
dent; the  limit  of  such  liability  stated  in  the 
declarations  as  applicable  to  'each  accident'  is, 
subject  to  the  above  provisions  respecting  each 
i:>erson,  the  total  limit  of  the  company's  liabil- 
ity for  all  damages,  including  damages  for  care 
and  loss  of  services,  arising  out  of  bodily  in- 
jury, including  death  at  any  time  resulting 
therefrom,  sustained  by  two  or  more  persons 
in  any  one  accident." 

VI. 

That  in  the  course  of  the  trial  of  said  cause,  the 
Court  granted  the  motion  of  the  plaintiff  to  amend 
her  complaint  to  conform  to  the  proof  by  inserting 
therein  a  prayer  for  interest  at  seven  (7)  per  cent 
per  annum  from  the  30th  day  of  March,  1950,  on 
the  total  sum  of  Thirty-two  Thousand  and  no/100 
($32,000.00)  Dollars,  the  principal  sum  of  the  judg- 
ment obtained  by  said  plaintiff  against  said  Billy 
Towry.  That  Paragraph  II  of  the  "insuring  agree- 
ments" contained  in  said  policy  reads  as  follows: 

"As  respects  such  insurance  as  is  afforded 
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by  the  other  terms  of  this  policy  under  cover- 
age A  the  company  shall  [54] 

''  (a)  defend  in  his  name  and  behalf  any  suit 
against  the  insured  alleging  such  injury  or  de- 
stiniction  and  seeking  damages  on  account 
thereof,  even  if  such  suit  is  groundless,  false 
or  fraudulent;  but  the  company  shall  have  the 
right  to  make  such  investigation,  negotiation 
and  settlement  of  any  claim  or  suit  as  may  be 
deemed  expedient  by  the  company; 

''(b)  pay  all  premimns  on  bonds  to  release 
attachments  for  an  amount  not  in  excess  of  the 
applicable  limit  of  liability  of  the  policy,  all 
premiums  on  appeal  bonds  required  in  any 
such  defended  suit,  but  without  any  obligation 
to  apply  for  or  furnish  such  bonds,  all  costs 
taxed  against  the  insured  in  any  such  suit,  all 
expenses  incurred  by  the  company,  all  interest 
accruing  after  entry  of  judgment  until  the 
company  has  paid,  tendered  or  deposited  in 
court  such  part  of  such  judgment  as  does  not 
exceed  the  limit  of  the  company's  liability 
thereon,  and  expenses  incurred  by  the  insured 
in  the  event  of  bodily  injury,  for  such  imme- 
diate medical  and  surgical  relief  to  others  as 
shall  be  imperative  at  the  time  of  accident; 

''(c)  reimburse  the  insured  for  all  reason- 
able expenses,  other  than  loss  of  earnings,  in- 
curred at  the  company's  request. 

"The  company  agrees  to  pay  the  amounts 
incurred  under  this  insuring  agreement,  except 
settlements  of  claims  and  suits,  in  addition  to 
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the  applicable   limit  of   [55]   liability  of  this 
policy." 

VII. 
That  all  allegations  in  the  pleadings  on  file  herein 
inconsistent  \\dth  the  foregoing  are  untrue. 

Conclusions  of  Law 
From  the  foregoing  findings  of  fact,  the  Court 
concludes  that  the  plaintiff  is  entitled  to  judgment 
against  the  defendant  Standard  Accident  in  the 
sum  of  Ten  Thousand  and  no/100  ($10,000.00)  Dol- 
lars plus  costs  in  State  Court  of  $97.80,  together 
with  interest  on  the  whole  sum  of  $10,097.80  at  the 
rate  of  seven  (7)  per  cent  per  annum  from  the  30th 
day  of  March,  1950,  and  her  costs  of  suit,  and  that 
plaintiff  is  not  entitled  to  a  pro  rata  share  of  the 
total  sum  of  Twenty  Thousand  and  no/100  ($20,- 
000.00)  Dollars  payable  under  said  policy  of  insur- 
ance and  is  not  entitled  to  interest  on  the  total  sum 
of  Thirty-two  Thousand  and  no/100  ($32,000.00) 
Dollars,  the  amount  of  her  judgment  against  the 
said  Billy  Towry,  but  is  only  entitled  to  interest  on 
the  said  sum  of  Ten  Thousand  and  no/100  ($10,- 
000.00)  Dollars  as  above  set  forth. 

Let  judgment  be  entered  accordingly. 

Dated  this  30th  day  of  April,  1951. 

/s/  HARRY  C.  WESTOVER, 
Judge. 

Judgment  entered  May  2,  1951. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :     Filed  May  1,  1951.  [56] 
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In  the  District  Court  of  the  United  States,  South- 
ern District  of  California,  Central  Division 

No.  12327-HW 

VIVIAN  WINGET, 

Plaintiff, 

vs. 

STANDARD  ACCIDENT  INSURANCE  COM- 
PANY OF  DETROIT,  MICHIGAN,  a  Cor- 
poration; THOMAS  B.  MACK,  etc.. 

Defendants. 

JUDGMENT 

The  above-entitled  action  came  on  for  trial  on  the 
27th  day  of  March,  1951,  in  the  above-entitled  Court 
before  a  jury,  Neil  D.  Heily  appearing  as  attorney 
for  plaintiff;  Fulcher  &  Wynn,  by  Carol  Wynn, 
appearing  as  attorneys  for  defendant  Standard 
Accident  Insurance  Company  of  Detroit,  and  James 
C.  Hollingsworth  and  Edward  Henderson  appear- 
ing as  attorneys  for  defendant  Thomas  B.  Mack 
and,  in  the  course  of  the  trial  of  said  cause,  the 
defendant  Mack  and  the  defendant  Standard  Acci- 
dent having  entered  into  a  stipulation  for  a  judg- 
ment in  favor  of  the  defendant  Mack  in  the  sum 
of  Six  Thousand  and  no/100  ($6,000.00)  Dollars 
and  against  the  defendant  Standard  Accident  and 
the  defendant  Mack  having  thereupon  withdrawn 
from  further  trial  in  the  case  as  a  party  thereto 
and  trial  having  proceeded  with  plaintiff  and  de- 
fendant Standard  Accident  as  the  only  parties,  and 
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the  jury  having  rendered  a  verdict  in  favor  of  the 
plaintiff  and  against  the  [58]  defendant  Standard 
Accident  on  the  only  issue  submitted  to  it  and  the 
Court  having  made  its  findings  of  fact  and  conclu- 
sions of  law  herein  as  to  the  legal  issues  involved 
in  the  case, 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed, 
that  the  plaintiff  do  have  and  recover  judgment 
against  the  defendant  Standard  Accident  Insurance 
Company  of  Detroit  in  the  sum  of  Ten  Thousand 
Ninety-seven  and  eighty/100  ($10,097.80)  Dollars 
together  with  interest  thereon  at  the  rate  of  seven 
(7)  per  cent  per  anniun  from  the  30th  day  of 
March,  1950,  and  together  with  plaintiff's  costs  in- 
curred and  hereby  fixed  at  the  sum  of  $131.85. 

Dated  this  30th  day  of  April,  1951. 

/s/  HARRY  C.  WESTOVER, 
Judge. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  May  1,  1951.  [59] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Above-Entitled  Court  and  to  the  Clerk 
Thereof;  to  the  Plaintiff  Vivian  Winget,  and 
to  Neil  D.  Heily,  Her  Attorney;  and  to  the 
Defendant  Thomas  B.  Mack,  and  to  Edward 
Henderson  and  James  C.  Hollingsworth,  His 
Attorneys : 
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Notice  Is  Hereby  Given  that  Standard  Accident 
Insurance  Company  of  Detroit,  Michigan,  a  cor- 
poration, one  of  the  defendants  above  named, 
hereby  appeals  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  from  the  judgment 
entered  in  this  action  on  May  2,  1951,  in  Book  72 
of  Judgments,  at  page  285  thereof,  and  from  the 
whole  of  said  judgment. 

FULCHER  &  WYNN, 

By  /s/  CAROL  G.  WYNN, 
Attorneys  for  Defendant  Standard  Accident  Insur- 
ance Company. 

[Endorsed] :     Filed  May  29,  1951.  [61] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  FROM 
PART  OF  JUDGMENT 

To  the  Clerk  of  the  Above-Entitled  Court,  Defend- 
ants Standard  Accident  Insurance  Company  of 
Detroit,  and  Fulcher  &  Wynn,  Their  Attorneys, 
and  Defendant  Thomas  B.  Mack  and  James 
C.  Hollingsworth  &  Edward  Henderson,  His 
Attorneys : 

You  and  each  of  you  will  please  take  notice  that 
the  above-named  plaintiff  Vivian  Winget  appeals 
to  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  following  part  of  that  certain 
judgment  rendered  in  the  above-entitled  Court  in 
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the  above-entitled  cause  on  the  2nd  day  of  May, 
1951,  in  favor  of  the  above-named  plaintiff  Vivian 
Winget  and  against  the  above-named  defendant 
Standard  Accident  Insurance  Company  of  Detroit, 
to  wit:  That  portion  of  said  judgment  which  fails 
to  award  to  said  plaintiff  the  sum  of  Three  Thou- 
sand Six  Hundred  Seventeen  and  02/100  ($3,617.02) 
Dollars  in  addition  to  the  sum  of  Ten  Thousand 
Ninety-seven  and  80/100  ($10,097.80)  Dollars 
awarded  by  said  judgment;  and  from  that  portion 
of  said  judgment  which  fails  to  award  to  said 
plaintiff  interest  at  seven  (7)  per  cent  per  annum 
from  the  30th  day  of  March,  1950,  on  the  sum  of 
Twenty-two  Thousand  and  no/100  ($22,000.00) 
Dollars.  [62] 

Dated  this  29th  day  of  May,  1951. 

/s/  NEIL  D.  HEILY, 

Attorney  for  Plaintiff, 
Vivian  Winget. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]:     Filed  May  31,  1951.  [63] 
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In  the  United  States  District  Court,  Southern 
District  of  California,  Central  Division 

Honorable  Harry  C.  Westover,  Judge  Presiding 

No.  12327-HW 

VIVIAN  WINGET, 

Plaintiff, 
vs. 

STANDARD  ACCIDENT  INSURANCE  COM- 
PANY OF  DETROIT,  MICHIGAN,  a  Cor- 
poration, THOMAS  B.  MACK,  et  al.. 

Defendants. 

No.  12642-HW 

THOMAS  B.  MACK, 

Plaintiff, 
vs. 

STANDARD  ACCIDENT  INSURANCE  COM- 
PANY OF  DETROIT,  MICHIGAN,  a  Cor- 
poration, et  al., 

Defendants. 

REPORTER'S  TRANSCRIPT  OF 
PROCEEDINGS 

Appearances : 

For  the  Plaintiff  Vivian  Winget: 

NEIL  D.  HEILY,  ESQ. 
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For  Plaintiff  and  Defendant  Mack : 

JAMES   C.  HOLLINGSWORTH,  ESQ., 
EDWARD  HENDERSON,  ESQ. 

For  the  Defendant  Standard  Accident  Insur- 
ance Company : 

FULCHER  &  WYNN,  by 
CAROL  G.  WYNN,  ESQ. 

March  27,  1951—10:00  A.M. 

The  Clerk:  Consolidated  cases,  Nos.  12327-HW 
and  12642-HW,  Vivian  Winget  vs.  Standard  Ac- 
cident Insurance  Company  of  Detroit,  Michigan, 
a  corporation,  et  al.,  and  Thomas  B.  Mack  vs.  Stand- 
ard Accident  Insurance  Company,  a  corporation, 
et  al.,  for  consolidated  juiy  trial. 

Mr.  Heily :     Ready  for  the  plaintiff  Winget. 

Mr.  Hollingsworth :  Ready  for  the  plaintiff 
Mack. 

Mr.  Wynn:     Ready  for  the  defendant. 

The  Court:     You  may  proceed. 

(A  jury  was  duly  impaneled.) 

The  Court:  Would  you  like  to  make  an  opening 
statement  ? 

Mr.  Heily:  I  believe  in  the  interest  of  chron- 
ology and  keeping  the  jurors  from  being  confused, 
it  would  be  best. 

The  Court :    All  right,  you  can  make  a  statement. 

(Opening  statement  of  Mr.  Heily.) 
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(Opening  statement  of  Mr.  Hollingsworth.) 
(Opening  statement  of  Mr.  Wj^in.) 

The  Court :     Call  your  first  witness. 

Mr.  Heily:  If  the  court  please,  counsel  for  the 
defense  and  plaintiffs  have  been  discussing  the  mat- 
ter of  the  burden  of  proof  of  non-cooperation.  I 
believe  it  will  be  stipulated  that  the  burden  of 
proof  is  upon  the  defendant  [4*]  Standard  Accident 
Insurance  Company  to  show  non-cooperation.  There- 
fore, in  order  to  shorten  these  proceedings  as  much 
as  possible,  the  fact  that  the  judgments  were  en- 
tered for  $15,000  in  favor  of  Mack,  the  fact  that 
the  judgment  was  entered  in  favor  of  the  plaintiff 
Winget  for  $32,000  is  admitted  in  the  pleadings. 
For  the  purpose  of  getting  it  to  the  jury,  I  believe 
it  will  be  stipulated  that  those  two  judgments  were 
entered  March  30,  1950,  in  favor  of  those  two  plain- 
tiffs and  against  the  defendant  Towery.  Is  it  so 
stipulated  % 

Mr.  Wynn:     We  so  stipulate. 

The  Court :     Such  may  be  the  stipulation. 

Mr.  Heily:  Will  you  instruct  the  jury  now,  your 
Honor,  that  is  a  matter  to  be  taken  as  evidence? 
Then  the  plaintiffs  will  rest. 

The  Court:     Ladies  and  gentlemen  of  the  jury, 

during  the  trial  of  this  case  if  the  parties  stipulate 

as  to  a  fact,  you  can  accept  that  stipulation  the 

same  as  if  the  witnesses  appeared  here  and  testified 

to  it.  There  is  no  controversy  in  this  case,  evidently, 

*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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of  the  fact  that  a  judgment  was  rendered  in  favor 
of  the  plaintiffs,  there  is  no  controversy  about  the 
judgment.  The  only  issue  in  this  case,  evidently, 
seems  to  be  the  question  of  whether  or  not  the  in- 
surance company  is  liable. 

Mr.  Hollingsworth :  In  the  case  of  the  plaintiff, 
Thomas  [5]  B.  Mack,  the  general  stipulation  will 
apply.  I  have  here  an  exemplified  copy  of  the 
judgment  in  the  State  Court  and  I  presume  there 
will  be  no  objection  to  offering  it  and  having  it 
received  in  evidence  on  behalf  of  the  plaintiff 
Thomas  B.  Mack. 

Mr.  Wynn:     No  objection. 

The  Court :     It  may  be  received. 

The  Clerk:     Plaintiff  Mack's  Exhibit  No.  1. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Plaintiff  Mack's  Exhibit 

No.  1.) 

The  Court:  I  assimae  that  the  burden  of  proof 
is  now^  on  the  defendant  in  this  case. 

Mr.  Wynn:  There  are  several  preliminary  mat- 
ters, if  the  court  please.  We  have  under  subpoena 
present  in  the  courtroom  Miss  Kay  Dawson,  notary 
public  and  official  reporter  in  the  County  of  Ven- 
tura, who  is  prepared  to  testify  as  to  a  transcript 
I  hold  of  questions  and  answers  taken  before  her 
on  February  28,  I  believe  it  was,  1950.  Counsel 
have  examined  this  statement,  and  I  think  are 
prepared  to  stipulate  she  would  so  testify  if  called, 
so  that  I  may  introduce  the  transcript  in  evidence 
at  the  proper  time. 
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The  Court:  Is  there  any  objection  to  the  intro- 
duction of  the  transcript? 

Mr.  Hollingsworth :  No,  your  Honor.  We  know 
Miss  Dawson  and  we  have  no  objection  to  it.  [6] 

The  Court:  It  may  be  introduced  now,  if  you 
want,  and  it  may  be  marked  as  Exhibit  A. 

Mr.  Heily:  I  have  no  objection.  However,  I 
would  like  to  ask  the  witness  Miss  Dawson  a  few 
questions  regarding  the  place  and  time  of  taking. 

Mr.  Wymi:  My  only  purpose  was  to  permit  her 
to  leave. 

The  Court:  The  transcript  may  be  introduced 
and  marked  Defendant's  Exhibit  A. 

The  Clerk :     So  marked. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Defendant's  Exhibit  A.) 

The  Court:  Now,  if  you  want  the  witness  to  be 
excused,  I  assume  you  should  allow  her  to  be  placed 
upon  the  stand  so  she  can  be  questioned  and  then  she 
can  be  excused.  Otherwise  you  will  have  to  keep  her 
here  until  some  time  later. 

Mr.  Wynn:  One  other  preliminary  matter,  if 
the  court  please.  Also  under  subpoena  is  Walter 
J.  Fourt,  who  is  now  a  Superior  Court  judge  of 
Ventura  County.  Judge  Fourt  called  me  after  being 
served  with  the  subpoena  and  explained  that  it 
would  be  extremely  embarrassing  to  the  Superior 
Court  of  Ventura  were  he  to  spend  a  day  or  so 
in  Los  Angeles,  and  I  suggested  conferring  with 
my  good  friends,  counsel  for  the  plaintiffs,  and 
the  submission  by  Judge  Fourt  of  a  statement  as 
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to  what  his  testimony  would  be  if  called.  I  hold 
that  affida^T.t  and  I  understand  counsel  is  willing 
to  stipulate  that  it  may  [7]  be  introduced  in  evi- 
dence as  the  testimony  of  Judge  Fourt. 

Mr.  Hollingsworth :     No  objection. 

Mr.  Heily:     No  objection. 

The  Court:    And  read  to  the  jury? 

Mr.  Wynn :     And  read  to  the  jury. 

The  Court:  Such  may  be  the  order.  It  may  be 
marked  as  Exhibit  B. 

The  Clerk :     So  marked. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Defendant's  Exhibit  B.) 

Mr.  Wynn :     Miss  Dawson. 

KAY  H.  DAWSON 

called  as  a  witness  on  behalf  of  the  defendant 
Standard  Accident  Insurance  Company,  having  been 
first  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Clerk:  Be  seated,  please,  and  state  your 
name. 

The  Witness :     Kay  H.  Dawson. 

The  Court :  Miss  Dawson,  I  am  going  to  ask  you 
to  speak  louder  so  the  jury  can  hear  you,  and  the 
lawyers,  too. 

The  Witness :    All  right,  your  Honor. 

Direct  Examination 
By  Mr.  Wynn : 

Q.     Miss  Dawson,  if  you  can  make  me  hear  back 
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(Testimony  of  Kay  H.  Dawson.) 

here,  I  [8]  am  sure  every  person  on  the  jury  can 

hear.  What  is  your  business  or  occupation  ? 

A.     Public  stenographer  and  notary  public. 

Q.     How  long  have  you  been  so  engaged? 

A.    About  seven  and  one-half  years. 

Q.    In  the  City  of  Ventura,  California? 

A.    Yes. 

Q.    During  that  period  of  time  ?  A.    Yes. 

Q.  Directing  your  attention  to  February  28, 
1950,  did  you  have  occasion  on  that  date  to  take  a 
written  statement  of  a  Billy  Ray  Towery? 

A.    I  did. 

Q.    Where  was  that  statement  taken? 

A.  In  the  court  reporter's  office  at  the  Court 
House,  Ventura. 

Q.    Who  was  present  at  that  time  ? 

A.    Mr.  Ellerby,  Mr.  Towery,  and  myself. 

Q.  Prior  to  the  statement  from  Mr.  Towery,  was 
he  sworn  by  you  ?  A.     I  believe  so. 

Q.  At  that  time  were  certain  questions  asked  him 
by  Mr.  Ellerby?  A.    That's  right. 

Q.    And  certain  answers  given  by  him?  [9] 

A.     That  is  correct. 

Q.  Did  you  report  in  shorthand  or  otherwise  in 
notes  the  questions  asked  and  the  answers  given? 

A.    I  did. 

Q.  Subsequently,  did  you  transcribe  from  those 
notes  a  writing  ?  A.     I  did. 

Q.  I  show  you  Defendant's  Exhibit  A,  which 
has  been  admitted  in  evidence,  and  ask  you  if  this 
is  the  transcript  of  your  notes  taken  at  the  time? 


46  Standard  Accident  Insurance  Go. 

(Testimony  of  Kay  H.  Dawson.) 

A.     It  is. 

Q.  The  last  page  bears  a  signature,  Kay  Daw- 
son, does  it  ? 

A.     That  is  correct,  and  that  is  my  notary  seal. 

Mr.  Wynn:  May  I  have  permission  to  read  this 
document  to  the  jury? 

The  Court:    Yes. 

Mr.  Wynn:  I  am  reading  Defendant's  Exhibit 
A,  which  has  been  admitted  in  this  cause.  It  is 
entitled  Reporting  of  Deposition  of  Billy  Ray 
Towery,  February  28,  1950,  Ventura,  California. 
Re  Accident  January  26,  1949,  Vivian  Lee  Delozier, 
et  al.,  vs.  Thomas  B.  Mack,  vs.  Billy  Ray  Towery. 

Appearing  on  the  first  sheet  is  also  H.  T.  Ellerby, 
Claims  Supervisor,  Cass  &  Johansing,  Automobile 
Club  of  Southern  California,  2601  South  Figueroa 
Street,  Los  [10]  Angeles,  California.  Reported  by: 
Kay  Dawson. 

Mr.  Hollingsworth :  May  it  please  the  court,  be- 
fore Mr.  Wymi  reads  the  deposition  or  statement, 
whatever  you  call  it,  to  the  jury  and  the  court,  we 
desire  on  behalf  of  Thomas  B.  Mack  to  interpose 
an  objection  to  this  particular  statement  upon  the 
ground  that  insofar  as  the  plaintiff  Thomas  B. 
Mack  is  concerned,  it  is  purely  irrelevant  and  im- 
material, because  we  tendered  no  issue  in  the  case 
of  Mack  against  Towery  as  to  the  question  of  in- 
toxication, and  insofar  as  he  is  concerned,  it  has 
no  bearing  upon  the  merits  of  this  case  whatsoever. 
We  object  to  it  on  the  groimd  it  is  irrelevant  and 
immaterial  insofar  as  Thomas  B.  Mack  is  concerned. 
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The  Court:     Overruled. 

Mr.    Wynn:     "Sworn    statement    of   Billy    Ray 
Towery.  Witness  sworn  by  notary,  Kay  Dawson. 

"Q.    You  are  Billy  Ray  Towery? 

"A.    Yes,  sir. 

"Q.  Do  you  recall  that  on  October  28,  1949, 
your  deposition  was  taken  in  the  case  of  Vivian 
Lee  Delozier,  et  al.,  vs.  Thomas  B.  Mack,  vs. 
Billy  Ray  Towry,  by  Mr.  Hollingsworth  and 
Mr.  Heily — do  you  remember  that  ? 

''A.    Yes. 

'*Q.  And  that  deposition  was  taken  in  con- 
nection with  two  law  suits  that  arise  out  of 
an  [11]  accident?  A.    Yes. 

"Q.  That  accident  occurred  on  January  26, 
1949 — is  that  right?  A.     Yes,  sir. 

"Q.  Do  you  remember  that  the  date  of  the 
accident  occurred  on  January  26,  1949? 

"A.    Yes,  sir,  that  is  the  date. 

"Q.  In  any  event  that  was  the  accident  in 
which  Delozier  and  Mr.  Mack  were  injured 
while  riding  in  your  automobile? 

"A.    Yes,  that  is  the  date. 

"Q.  Mr.  Hollingsworth  asked  you  at  that 
time,  the  following  question:  'Did  you  drink  on 
that  day'  meaning  January  26,  1949,  the  date 
of  the  accident.  You  answered  'No.'  Is  that 
true  or  false  ?  Is  that  answer  correct  ? 

"A.  No,  the  answer  is  false.  I  did  have 
something  to  drink  that  day. 

"Q.     He  then  asked  you  this  question:  'Did 


48  Standard  Accident  Insurance  Go. 

(Testimony  of  Kay  H.  Dawson.) 

yon  drink  anything  on  that  day'  and  the  an- 
swer was  'No.'  Is  that  answer  true  or  false? 

**A.  The  answer  is  false.  I  did  drink  on  that 
day. 

*'Q.  I  assume  the  next  question  was  *all  [12] 
day  long'  and  you  answered  'All  day  long.' 
Was  your  answer  true  or  false? 

"A.  Well,  sir,  all  day  long.  I  had  an  occa- 
sional beer. 

''Q.  The  next  question  is:  He  asked,  'Any 
intoxicating  liquor'  and  you  answered  'No.'  Is 
that  true  or  false  ?  A.     False. 

"Q.  The  next  question  'Of  any  kind!'  And 
you  answered  'No.'  Is  that  answer  true  or 
false?  A.    False. 

"Q.  Then  the  next  question:  'You  didn't 
stop  at  any  place  where  they  sell  it'  and  your 
answer  was  '  No. '  Is  that  true  or  false  ? 

"A.  That  day  I  did.  Yes,  I  stopped  at  a 
place  that  sold  it. 

"Q.  Then  the  question:  'You  didn't  go  into 
any  bar  room?'  And  your  answer  was  'No.' 
Was  that  true  or  false  ?  A.     False. 

"Q.  Then  the  question:  'Or  any  cocktail 
bar?'  And  your  answer  is  'No.'  Was  that  true 
or  false?  A.     False. 

''Q.  Question:  'You  didn't  have  any  [13] 
liquor  in  your  possession?'  And  your  answer 
was  'No.'  Is  that  true  or  false? 

*'A.    I  did  have  liquor  in  my  possession. 
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"Q.  Then  the  next  question  was:  'On  your 
person?  And  you  answered  'No.'  Was  that 
true  or  false?  A.    I  had  beer. 

*'Q.  Then  the  next  question  was :  *  You  didn't 
take  anything  to  drink  all  day  long?'  And 
your  answer  was:  'No.'   Is  that  true  or  false? 

"A.    False. 

"Q.  Then  the  next  question:  'What  time  of 
day  did  this  accident  happen?'  Your  answer 
was :  '  The  accident  happened  about  5  that  after- 
noon, I  guess.'  Was  that  true  or  false? 

"A.     False  to  the  best  of  my  knowledge. 

"Q.  Question:  'Did  you  have  any  beer  that 
day?'  Your  answer:  'No.'  Was  that  true  or 
false?  A.     False. 

"Q.  Then  his  next  question:  'Or  any  other 
intoxicants  of  any  kind?'  You  answered  'No.' 
Was  that  true  or  false?  A.     True. 

"Q.  All  you  had  that  day  was  beer — is 
that  [14]  right?  A.     Yes,  sir. 

"Mr.  Ellerby:  Then  Mr.  Heily  asked  you 
the  following  questions : 

"Q.  Did  you  go  anywhere  else  than  just  to 
the  home  at  the  beach?" 

(Forget  that  one)  to  reporter. 

"Q.  Question:  'Did  you  at  any  time  that 
day  go  into  the  U  &  I  Cafe?'  Your  answer 
was  'No.'  Is  that  true  or  false?  A.    False. 

"Q.  Then  the  next  question.  'Did  you  at 
any  time  have  a  drink  of  beer?'  The  answer 
by  you  was  'No.'  Is  that  true  or  false ? 
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^'A.     False. 

"Q.  The  next  question:  'Did  you  at  any  time 
that  day  go  to  Zeilger's  Cafe?'  Your  answer 
was  'No.'  Was  that  true  or  false? 

''A.     False. 

"Q.  Question:  'Did  you  have  a  glass  of  beer 
in  Zeilger's  Cafe  that  day?'  Your  answer  was 
*no.'   Was  that  true  or  false?  A.     False. 

"Q.     That  is  all." 

The  Court:  I  wonder  if  for  the  purpose  of  the 
record  [15]  we  could  have  a  stipulation.  When  was 
the  date  of  the  original  deposition? 

Mr.  Wynn :     October  28,  1949. 

Mr.  Heily :     Yes,  that  is  correct. 

The  Court:     October  28,  1949? 

Mr.  Heily:     October  28. 

The  Court:     What  is  the  date  of  that  statement? 

Mr.  Wynn:     February  28,  1950. 

The  Court :     February  what  ? 

Mr.  Wynn:     February  28,  1950. 

The  Court :    And  what  was  the  date  of  trial  ? 

Mr.  Hollingsworth :  I  am  quite  sure,  your  Honor, 
it  started  on  the  28th  of  March  and  finished  on  the 
30th.  The  judgment  was  rendered  on  the  30th,  as 
appears  from  Plaintiff  Mack's  Exhibit  1.  I  am 
sure  it  started  on  the  28th  of  March,  subject  to 
correction.  That  date  might  be  subject  to  correction. 
But  I  am  quite  sure  it  took  three  days  to  try. 

Mr.  Wynn:  The  Superior  Court  files  of  Ven- 
tura County  are  under  subpoena  and  here  in  the 
courtroom. 
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The  Court:  That's  all  right.  We  can  change  it  if 
necessary. 

Mr.  Hollingsworth:  Either  the  27th  or  the  28th, 
your  Honor. 

The  Court :  These  dates  may  be  important  and  I 
want  to  be  sure  there  will  be  no  question.  It  can 
be  stipulated  that  [16]  the  original  deposition  was 
taken  on  or  about  October  28,  1949,  and  the  state- 
ment that  was  just  read  was  taken  on  or  about 
February  28,  1950,  and  the  trial  commenced  on  or 
about  March  28,  1950. 

Mr.  Hollingsworth :  I  would  say  March  27,  your 
Honor. 

The  Court :     March  27th  ? 

Mr.  Hollingsworth :  Yes.  I  think  the  motion  was 
made  the  w^eek  before  in  the  trial  court,  and  the 
case  started  a  week  later.  I  think  we  started  on 
Monday,  March  27th. 

Mr.  W}Tin :     No  further  questions  of  this  witness. 

Cross-Examination 
By  Mr.  Heily: 

Q.  Miss  Dawson,  at  whose  request  did  you  take 
this  statement  ? 

A.  I  had  a  call  from  the  office  of  the  court 
reporter.  All  the  reporters  were  busy  in  court. 

Q.    Who  paid  you  for  your  services  ? 

A.     Mr.  Ellerby  of  Cass  &  Johansing. 

Q.     The  insurance  agent? 

A.     I  think  he  is  the  claims  supervisor. 
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Q.  He  was  the  one  who  talked  to  you  to  get  you 
to  come  up  to  the  court  reporter's  office? 

A.  No.  I  had  a  call  from  the  office  itself.  Whether 
it  was  Mr.  Van  Vleck,  I  don't  remember.  [17] 

Q.  In  any  event,  you  were  paid  by  Cass  & 
Johansing?  A.     That  is  correct. 

Q.  When  you  arrived  at  the  scene  where  the 
statement  was  to  be  taken,  is  that  the  first  time 
you  saw  Mr.  Towry  and  Mr.  EUerby  ? 

A.     That  is  correct. 

Q.    Where  were  they? 

A.  They  were  sitting  in  the  court  reporter's  office 
across  from  a  double  desk. 

Q.  You  did  not  go  into  the  room  with  them? 
They  were  there  when  you  arrived  ? 

A.     They  were  there  when  I  arrived. 

Q.    Were  they  talking  as  you  entered? 

A.  I  couldn't  say  for  sure,  but  I  believe  they 
were. 

Q.    No  one  else  was  present?  A.    No. 

Q.  In  the  course  of  the  taking  of  this  statement, 
do  you  recall  anything  being  said  to  you  by  Mr. 
Ellerby  to  this  effect,  "Omit  that,"  or  ** Leave  that 
off  the  record,"  or  "This  is  off  the  record"? 

A.    Just  that  one  statement  that  is  in  the  record. 

Q.    Just  the  one  statement  ? 

A.     Just  the  one  statement. 

Q.  During  the  time  you  were  preparing  to  take 
the  statement,  did  you  hear  Mr.  Ellerby  tell  Mr. 
Towry,  "Just  say  [18]  whether  the  question  is  true 
or  false.  Don't  elaborate." 
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A.  I  don't  recall  that,  but  I  do  remember  that 
the  whole  testimony  seemed  to  be  either  "True"  or 
''False." 

Q.  In  other  words,  you  don't  recall  Mr.  EUerby 
saying,  "Don't  explain  your  answer.  Just  answer 
true  or  false." 

A.  No,  I  don't  honestly.  That  is  quite  a  while 
ago. 

Q.  He  might  have  said  that  and  he  might  not 
and  you  wouldn't  recall? 

A.     I  wouldn't  know^,  myself. 

Mr.  Heily:     That's  all. 

Mr.  Hollingsworth :    We  have  no  questions. 

Mr.  Wynn :    May  the  witness  be  excused  ? 

Mr.  Hollingsworth:  As  far  as  I  am  concerned, 
she  may. 

Mr.  Heily:    Yes. 

The  Court :    You  may  be  excused. 

The  Witness :     Thank  you,  your  Honor. 

(Witness  excused.) 

The  Court:  I  understand  from  the  testimony 
that  none  of  the  attorneys  for  the  plaintiffs  in  this 
action  was  present  at  the  time  this  statement  was 
taken. 

Mr.  Wynn :     No,  they  were  not. 

Mr.  Hollingsworth :  That  is  correct,  your  Honor. 
We  were  not  notified  and  we  were  not  present  and 
knew  nothing  about  it  at  the  time  it  was  taken.  [19] 

Mr.  Wynn:  I  have  subpoenaed  and  they  are 
here  in  the  courtroom,  I  understand,  the  original 
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files  in  these  actions  in  the  Ventura  County  Su- 
perior Court,  which  contain  the  original  deposition 
of  Mr.  Towry  taken  on  October  28,  1949.  I  have 
what  appears  to  be  a  carbon  copy  of  such  a  deposi- 
tion and  I  think  that  counsel 

Mr.  Hollingsworth :  I  have  got  an  exemplified 
copy  here,  if  it  will  help  you  out,  showing  the  cor- 
rections that  were  made  in  detail,  and  if  you  want 
to  use  that  or  use  yours,  I  have  no  objection. 

Mr.  Wynn:  Mr.  Hollingsworth  has  offered  this, 
and  I  now  offer  it  in  evidence. 

The  Court:  It  may  be  received  and  marked  Ex- 
hibit C. 

The  Clerk :     So  marked. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Defendant's  Exhibit  C.) 

Mr.  Hollingsworth:  It  will  be  understood,  your 
Honor,  I  suppose,  to  protect  our  record,  anything 
relative  to  intoxication,  as  far  as  Mr.  Mack  is  con- 
cerned, goes  in  over  our  general  objection  and  it 
is  immaterial  and  irrelevant. 

The  Court:  You  can  have  a  general  objection  as 
to  intoxication  as  far  as  your  client  is  concerned, 
and  there  will  be  the  same  ruling. 

Mr.  Wynn:  May  I  have  your  Honor's  permis- 
sion to  read  certain  portions  of  this  deposition  to 
the  jury  at  this  time,  [20]  which  I  will  specify  by 
page  and  line  ? 

The  Court:  If  there  is  no  objection,  you  can 
read  certain  portions. 
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Mr.  Hollingsworth :  No  objection  on  our  part 
to  that  method,  if  he  wants  to  pursue  it. 

The  Court:     You  may  do  that,  then. 

Mr.  Wynn:  I  will  read  from  the  deposition  of 
Billy  Ray  Towry  taken  in  the  actions  of  Vivian 
Lee  Delozier,  a  minor,  by  Lawrence  E.  Delozier,  her 
guardian  ad  litem,  plaintiff,  vs.  Billy  Ray  Towry, 
etc.,  defendants,  and  Thomas  B.  Mack,  plaintiff, 
vs.  Billy  Ray  Towry,  etc.,  defendants,  Superior 
Court  of  Ventura  County,  before  Cecil  Van  Vleck, 
notary  public,  in  the  office  of  James  C.  Hollings- 
worth, on  the  28th  day  of  October,  1949.  Reading 
from  page 

The  Court:  Maybe  before  you  read,  you  should 
stipulate  as  to  who  was  present.  You  said  it  was 
taken  in  Mr.  Hollingsworth 's  office.  I  think  you 
should  stipulate  who  was  there. 

Mr.  Wynn :  May  it  be  stipulated  counsel  present 
on  behalf  of  the  plaintiff  Delozier  was  Mr.  Neil  D. 
Heily;  present  on  behalf  of  the  defendant  Thomas 
B.  Mack  were  Edward  Henderson  and  James  C. 
Hollingsworth ;  present  for  the  defendants  were  the 
firm  of  Bauder,  Gilbert,  Thompson,  Kelly  and 
Veatch,  by  Wayne  Veatch. 

Mr.  Hollingsworth:  It  may  be  so  [21]  stipu- 
lated. 

Mr.  Heily:     So  stipulated. 

Mr.  Wynn:  Reading  from  page  7,  beginning  on 
line  11,  question  asked  by  Mr.  Hollingsworth: 

"Q.     Did  he  do   any   drinking   during  that 
interval  ?  A.     No. 
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*'Q.  Nothing  of  an  intoxicating  nature  to 
drink?  A.     No. 

*'Q.     Neither  one  of  you?  A.    No.'' 

Then  a  question  was  asked  to  which  an  objection 
was  interposed. 
Mr.  Hollingsworth :     What  page  is  this? 
Mr.  Wynn :     Page  7. 

Mr.  Heily:     I  think  you  should  continue  reading 
that. 
Mr.  Wynn:     I  have  no  objection. 
'^Q.    Did  you  drink? 

''Mr.  Veatch:  To  which  we  object  as  in- 
competent, irrelevant  and  immaterial. 

"Mr.  Hollingsworth:  It  is  purely  pre- 
liminary. 

"Mr.  Veatch:  I  have  no  objection  to  your 
asking  whether  he  drank  on  this  day,  but 
whether  he  did  before  or  since  is  entirely  ir- 
relevant. 

"Mr.  Hollingsworth:  Well,  you  have  got 
your  [22]  objection. 

"Mr.  Veatch:  I  was  just  registering  it.  He 
can  answer  subject  to  the  objection. 

"Mr.  Hollingsworth:  Wliat  I  want  is  just 
the  truth. 

"Q.     Did  you  drink?  A.     Yes,  I  drink. 

"Q.     Did  you  drink  on  that  day? 
"A.    No." 

Then  in  handwriting  appears   the   following  in 
pen  and  ink,  "except  for  some  beer." 

The  Court:     Before  you  proceed,  can  you  stipu- 
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late  as  to  when  that  handwriting  was  written  into 
the  deposition? 

Mr.  Wynn:  The  affidavit  submitted  by  Judge 
Fourt,  your  Honor,  fixes  the  time  at  which  these 
changes  were  made  and  the  deposition  signed  and 
sworn  to  as  some  time  in  the  latter  part  of  March, 
1950. 

The  Court:  Does  that  apply  to  all  the  changes 
that  were  made  in  the  deposition  ? 

Mr.  Hollingsworth :  Yes,  your  Honor.  The 
changes  that  we  think  will  be  evident  prove  that 
these  depositions  were  corrected  at  least  a  week  or 
longer  prior  to  the  commencement  of  the  trial,  in 
the  office  of  the  attorneys  who  were  representing 
Mr.  Towry  at  that  time,  in  addition  to  the  firm  of 
Bauder,  Veatch,  Kelly,  Thompson,  etc.  I  think  that 
it  will  [23]  show  that  it  was  at  least  a  week,  if  not 
longer,  prior  to  the  date  of  trial  that  these  cor- 
rections were  made. 

The  Court:  For  my  information,  and  the  infor- 
mation of  the  jury,  as  a  general  rule,  when  the 
deposition  is  taken,  the  party  comes  in  before  a 
notary  public,  is  sworn,  and  gives  testimony,  which 
is  taken  down  in  shorthand.  Subsequent  to  that 
time,  the  shorthand  reporter  transcribes  it.  Then 
that  deposition  is  presented  to  the  party  for  his 
signature.  At  that  time,  if  I  understand  correctly, 
the  party  who  is  given  the  deposition  can  change 
his  answers. 

Now,  can  you  tell  me  or  can  you  stipulate  that 
the  changes  were  made  before  it  was  signed,  or  were 
they  made  after  it  was  signed? 
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Mr.  Hollingsworth :  Well,  we  have  the  attorney 
who  represented  Mr.  Towry  at  that  time,  and  I 
think  we  can  stipulate  the  corrections  were  made  be- 
fore it  was  signed. 

Mr.  Wynn:  I  can't  so  stipulate  in  that  Judge 
Fourt,  on  whom  I  must  rely  exclusively  as  the 
notary  before  whom  it  was  signed,  has  advised  that 
the  deposition  was  subscribed  and  sworn  to  before 
him  as  a  notary  public  in  March,  1950.  That  is 
significant  in  that  the  deposition  itself  bears  the 
following : 

' '  Subscribed  and  sworn  to  before  me  this ....  day 
of . . . .,  1949.  Walter  J.  Fourt.'' 

Judge  Fourt  states  that:  "Some  time  in  [24] 
March,  1950,  the  exact  date  of  which  I  do  not  now 
remember,  Robert  R.  Willard,  a  practicing  attorney 
in  Ventura,  brought  a  man  to  my  office  and  intro- 
duced him  to  me  as  Billie  Ray  Towry.  Mr.  Willard 
stated  to  me  that  Billie  Ray  Towry  had  made  cor- 
rections in  a  deposition  and  desired  to  subscribe 
and  swear  to  the  deposition  as  corrected.  Mr.  Wil- 
lard requested  that  I  certify  to  Mr.  Towry 's  sig- 
nature and  oath.  I  thereupon  witnessed  Mr.  Towry 's 
subscription  of  the  deposition  and  took  his  oath 
to  the  deposition,  whereupon  I  affixed  my  signature 
and  notarial  seal. 

"This  subscription  and  certificate  were  made  out- 
side of  regular  office  hours  and  my  secretary  was 
not  in  the  office.  On  notarial  matters  brought  to 
me  by  Robert  R.  Willard  at  this  general  period  of 
time  dates  were  ordinarily  fiOlled  in  and  completed 
by  Mr.  Willard  or  my  secretary.    I  did  not  notice 
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that  the  day  and  month  of  this  particular  certificate 
were  not  filled  in  or  that  the  year  of  1949,  as  typed, 
was  incorrect.  As  indicated  above,  this  corrected 
deposition  was  subscribed  and  sworn  to  before  me 
as  a  notary  public  some  time  in  March,  1950. 

''That  at  or  about  the  time  of  the  signing  of  the 
said  deposition  by  Billie  Ray  Towry  I  stated  in 
substance  to  him  that  in  my  opinion  he  was  doing 
the  proper  thing  to  state  the  truth  of  the  matter." 

The  Court:  I  take  it  from  what  you  say,  that 
you  can't  [25]  stipulate  that  the  changes  in  the 
deposition  were  made  before  it  was  signed. 

Mr.  Hollingsworth :  That  is  what  this  affidavit 
indicates,  your  Honor,  because  it  says  here,  "As 
indicated  above,  this  corrected  deposition  was  sub- 
scribed and  sworn  to  before  me  as  a  notary  public 
some  time  in  March,  1950."  I  think  it  is  very 
plain  on  its  face  that  it  was  corrected  before  it  was 
signed.  I  think  he  is  bound  by  his  own  exhibit. 

The  Court:  If  you  can't  stipulate,  you  can  prob- 
ably have  some  evidence  presented  as  to  whether  or 
not  it  was  changed  before  it  was  signed.  Evidently 
you  can't  enter  into  a  stipulation. 

Mr.  Hollingsworth:     Apparently  not. 

Mr.  Wynn :  No.  May  I  ask  the  reporter  to  read 
the  last  question  and  answer  from  the  deposition  ? 

(The  record  was  read  by  the  reporter,   as 
follows:  "Q.     Did  you  drink  on  that  day? 
A.     No.") 


n 


Mr.  Wynn:    Corrected  to  read,  *'No,  except  for 
some  beer." 
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*'Q.    All  day  long?  A.    All  day  long. 

^'Q.     No  intoxicating  liquor?  A.     No." 

CoiTected  to  read,  "No,  except  for  some   [26] 
beer." 

''Q.     Of  any  kind?  A.     No." 

Corrected  to  read,  ''No,  except  beer." 

''Q.    You  didn't  stop  any  place  where  they 
sell  it?  A.     No." 

Corrected  to  read,  ''No,  except  where  they  sell 
beer  and  food  in  cafes." 

"Q.     You  didn't  go  into  any  barroom? 
*'A.    No. 

"Q.     Or  cocktail  bar?  A.     No. 

"Q.    Lounges?  A.     No. 

"Q.     You  didn't  have  any  liquor  in  your  pos- 
session? A.     No." 

Corrected  to  read,  "No.  No  hard  liquor.  We  had 
two  small  bottles  of  beer  in  the  car." 

"Q.     You  didn't  take  a  drink  all  day  long? 
"A.    No." 

Corrected  to  read,   "No.    No  hard  liquor,  just 
some  beer." 

"Q.     What  time  did  this  accident  happen? 
"A.     The    accident    happened     about    5:00 
o'clock  that  afternoon,  I  guess.  [27] 
"Q.    Had  you  had  any  beer  that  day? 

"A.     No." 

That  is  corrected  to  read,  "Yes." 
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*'Q.     Or  any  other  intoxicant  of  any  kind? 

'*A.    No. 

^'Q.    Not  a  thing?  A.    No/' 

Corrected  to  read,  ''No.  Except  for  beer." 

Reading  from  page  15  of  the  same  deposition, 
questioning  by  Mr.  Hollingsworth,  beginning  on 
line  21: 

"Q.    Did  you  do  any  drinking  there? 

"A.     No." 

Corrected  to  read,  "No.  No  hard  liquor." 

"Q.     You  didn't  drink  any  beer? 

"A.    No." 

Corrected  to  read,  "No.  I  had  one  small  bottle." 
of  beer." 

"Q.    Nobody  else  did?  A.     No." 

Corrected  to  read,  "Yes.  Tommy  and  I  drank  a 
small  bottle  of  beer  each." 

"Q.  Everybody  was  cold  sober? 

"A.  Yes. 

"Q.  You  didn't  see  Mack  have  anything  to 
drink?  A.    No."  [28] 

Corrected  to  read,  "No,  except  for  the  beer  I 
have  mentioned." 

"Q.     You  didn't  take  any  of  any  kind? 
"A.    No." 

Corrected  to  read,  "No.  No  hard  liquor,  just 
beer." 
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Then  reading  from  page  21,  the  examination  of 
Mr.  Billy  Ray  Towry,  beginning  line  18: 

''Q.     And  your  driving  was  not  influenced  by 
anything  that  you  had  had  to  drink  ? 
'*A.     No. 

*'Q.    Had  you  been  in  any  cocktail  bars  be- 
fore taking  that  trip  that  afternoon? 
''A.    No.'^ 

Shall  call  my  next  witness,  your  Honor? 
The  Court :    Yes,  call  the  witness. 
Mr.  Wynn:     Mr.  Medlen. 

JOHN  WILLIAM  MEDLEN 
called  as  a  witness  by  and  on  behalf  of  the  defend- 
ant, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The   Clerk:    Be  seated,  please,  and  state  your 
name. 

The  Witness:     John  William  Medlen.  [29] 

Direct  Examination 
By  Mr.  Wynn: 

Q.     What  is  your  business,  Mr.  Medlen? 
Claims  adjuster. 
By  whom  are  you  employed? 
Cass  &  Johansing. 

Were  you  so  employed  in  1949  and  1950? 
I  was. 
What  is  the  address  of  your  place  of  busi- 


A 

Q 

A 

Q 

A 

Q 

ness? 
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A.  1301  Santa  Barbara  Street,  Santa  Barbara, 
California. 

Q.    Are  you  acquainted  with  Billy  Ray  To  wry? 

A.    I  am. 

Q.  Is  he  present  in  the  courtroom  at  the  present 
time?  A.    He  is. 

Q.    When  did  you  first  meet  Mr.  Towry  ? 

A.  I  am  not  certain  of  the  date,  but  I  believe  it 
was  approximately  two  weeks  following  his  accident 
of  January,  1949. 

Q.     Where  did  you  meet  him? 

A.  I  am  not  certain  of  that  either,  but  I  believe 
it  was  in  the  Auto  Club  in  Ventura. 

Q.  At  the  time  you  first  met  Mr.  Towry,  had 
you  been  advised  by  him  or  on  his  behalf  as  to  the 
occurrences  of  [30]  the  accident?  A.     I  was. 

Q.     How  were  you  advised? 

A.  By  means  of  a  form  report  that  was  taken 
by  the  Auto  Club  adjuster  in  Ventura  and  it  was 
mailed  to  me  in  Santa  Barbara, 

Q.  Did  the  form  report  which  you  received  pur- 
port to  have  been  signed  by  Mr.  Towry? 

A.    Yes,  it  did. 

Mr.  Heily:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial  and  not  the  best  evidence. 

Mr.  Wynn:  I  am  laying  the  foundation  for  the 
evidence,  if  the  court  please. 

The  Court:    Let's  have  the  question. 

(The  question  was  read  by  the  reporter.) 
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The  Court:     Just  answer  it  yes  or  no. 

The  Witness :     Yes. 

Q.  (By  Mr.  Wynn) :  I  show  you  a  printed 
sheet  entitled  '' Assured 's  report,"  bearing  typing 
on  both  the  front  and  reverse  sides,  and  bearing 
the  signature  ''Billy  R.  Towry.'' 

Is  this  the  report  to  which  you  have  referred  ? 

A.    Yes,  it  is. 

Q.     Do  you  know  the  signature  of  Mr.  Towry  % 

A.  No,  I  doubt  that  I  could  identify  it  now  unless 
I  had  this.  [31] 

Mr.  Wynn:  We  offer  this  for  identification,  if 
the  court  please. 

The  Court:  It  may  be  received  for  identifica- 
tion only. 

Mr.  Wynn:     May  I  ask  one  further  question? 

The  Court:    Yes. 

Q.  (By  Mr.  Wynn)  :  Was  all  of  the  typing 
appearing  on  this  document  on  it  when  you  first 
received  it? 

A.     To  the  best  of  my  knowledge,  it  was. 

The  Court:  That  will  be  marked  as  Defendant's 
Exhibit  D  for  identification. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  D  for  identification.) 

Q.  (By  Mr.  Wynn)  :  Did  you  state  that  shortly 
after  the  receipt  of  this  document  marked  Defend- 
ant's Exhibit  D  for  identification  you  had  a  meet- 
ing with  Mr.  Towry  % 

A.     I  don't  believe  it  was  an  arranged  meeting. 
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I  happened  to  be  in  the  Ventura  office,  and  I  be- 
lieve it  was  at  that  time  he  also  happened  to  be  in 
there. 

Q.    About  what  date  was  that? 

A.  I  would  say  that  was  approximately  two 
weeks  following  the  accident. 

Q.  Did  you  have  any  conversation  with  him  at 
that  time  concerning  the  accident  ? 

A.     To  the  best  of  my  knowledge,  I  did.  [32] 

Q.    Was  anyone  else  present? 

A.    I  believe  Mr.  Eraser  was  there. 

Q.  Do  you  recall  what  the  substance  of  that 
conversation  was  at  the  present  time  ? 

A.  Not  definitely,  but  I  think  it  pertained  to  the 
medical  payments  feature  of  the  policy  he  held. 

Q.  In  any  event,  during  that  conversation  was 
any  mention  made  as  to  whether  or  not  Mr.  Towry 
had  or  had  not  been  drinking  prior  to  the  accident  % 

A.     None,  to  my  recollection. 

Q.  Did  you  have  occasion  to  discuss  this  acci- 
dent with  Mr.  Towry  subsequently? 

A.     Yes,  I  did. 

Q.  Can  you  tell  us  approxunately  the  next  time 
you  talked  to  him  % 

A.     I  believe  it  was  in  July  of  1949. 

Q.    Where  did  that  conversation  take  place? 

A.     At  his  home  in  Oxnard. 

Q.    What  time  of  the  day  was  it  ? 

A.     I  think  it  was  in  the  morning. 

Q.    Was  anyone  else  present? 

A.    Mrs.  Towry,  his  wife. 
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Q.    His  wife?  A.    Yes. 

Q.  Is  his  wife  related  to  either  of  the  plain- 
tiffs [33]  in  this  action? 

A.  I  believe  his  wife  is  the  former  Helen  De- 
lozier,  the  sister  of  Vivian  Winget,  the  plaintiff. 

Q.  Did  you  ask  Mr.  Towry  any  questions  relat- 
ing to  the  accident  at  that  time?  A.    I  did. 

Q.  Did  you  reduce  the  statement  made  by  him 
to  writing?  A.     I  did. 

Q.     When  did  you  do  that? 

A.  I  believe  I  took  notes  from  Mr.  Towry  on 
one  day  and  perhaps  wrote  the  statement  out  in 
longhand,  and  perhaps  a  day  or  two  later  had  a 
typed  statement  and  returned  to  his  home  and 
asked  him  to  sign  it. 

Q.     Several  days  after  your  first  conversation? 

A.     I  believe  it  was  two  or  three. 

Q.  And  did  Mr.  Towry  sign  the  statement  when 
you  returned  it  to  him  ?  A.     Yes,  he  did. 

Q.  Did  you  have  any  further  discussion  or  con- 
versation with  him  concerning  the  statement  at  the 
time  he  signed  it  ? 

A.  When  I  returned  with  the  typewritten  state- 
ment, I,  of  course,  asked  him  to  read  it  over  and 
make  certain  everything  I  had  caused  to  be  typed 
there  was  correct.  [34] 

Q.  Did  he  read  the  statement  you  had  typed  in 
your  presence?  A.     Yes. 

Q.     And  did  he  then  sign  it  ? 

A.     That  is  correct. 

Q.     I  show  you  a  two-page  typewritten  statement 
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bearing  date  July  11,  1949,  and  purporting  to  be 
signed  by  Billy  Ray  Towry,  and  ask  if  that  is  the 
document  to  which  you  have  referred  1 

A.     That  is  the  document,  yes. 

Q.  I  note  on  page  1  the  initials  "B.R.T."  Can 
you  tell  us  who  put  the  initials  on  the  first  page? 

A.     Billy  Ray  Towry. 

Q.     That  was  in  your  presence  f 

A.     That  was  in  my  presence. 

Q.  I  notice  the  initials  on  the  second  page  after 
the  sentence  reading,  "I  have  read  the  above  state- 
ment of  approx.  1%  pages  and  it  is  true  to  the  best 
of  my  knowledge.   B.R.T." 

Who  put  the  initials  ' '  B.R.T. ' '  there  ? 

A.     Billy  Ray  Towry. 

Q.    In  your  presence?  A.     That  is  correct. 

Q.  And  he  subsequently  signed  on  the  following 
line,  "Billy  Ray  Towry"?  [35] 

A.     That  is  correct. 

Mr.  Wynn:  We  offer  this  as  defendant's  ex- 
hibit next  in  order,  if  the  court  please. 

The  Court:  It  may  be  received  and  marked 
Exhibit  E. 

The  Clerk:     So  marked. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Defendant's  Exhibit  E.) 

The  Court:  I  notice  it  is  12:00  o'clock.  I  think 
it  is  time  to  take  our  noon  recess. 

Ladies  and  gentlemen  of  the  jury,  we  are  about 
to  take  another  recess.   It  is  my  duty  to  admonish 
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you  you  are  not  to  discuss  this  case  with  anyone, 
you  are  not  to  allow  anyone  to  discuss  it  with  you, 
you  are  not  to  formulate  or  express  any  opinion 
as  to  the  rights  of  the  parties  until  this  case  has 
been  finally  submitted  to  you. 

With  that  admonition,  we  will  now  recess  until 
2:00  o'clock,  this  afternoon. 

(Thereupon,  a  recess  was  taken  until  2;00 
p.m.)  [36] 

March  27,  1951—2 :00  P.M. 

(The  following  proceedings  were  had  outside 
the  hearing  and  presence  of  the  jury:) 

Mr.  Wynn:  If  the  court  please,  in  these  con- 
solidated cases,  counsel  for  plaintiff  Mack  have 
agreed  with  counsel  for  the  defendant  to  a  settle- 
ment of  the  claim  of  Mack  upon  the  stipulated 
judgment  in  favor  of  Mack  in  the  sum  of  $6,000. 
Together  with  this  stipulation  for  judgment  is  sub- 
mitted at  the  present  time  an  application  for  a 
ruling  of  the  court  that  the  plaintiff  Winget  in 
limited  in  any  event  to  a  recovery  under  the  policy 
of  the  defendant  in  the  principal  sum  of  $10,000 
plus  interest  and  costs. 

It  is  further  moved  by  defendant  Standard  Acci- 
dent Insurance  Company  and  the  plaintiff  Mack 
that  this  court  make  its  order  at  this  time  author- 
izing the  defendant  Standard  Accident  Insurance 
Company  to  effect  and  conclude  the  settlement  with 
the  plaintiff  Mack  upon  the  terms  stated. 
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Mr.  Hollingsworth :  We  join  in  that  stipulation, 
may  it  please  the  court,  on  behalf  of  the  plaintiff 
Thomas  B.  Mack,  and  also  in  the  request  for  the 
order  to  the  effect  that  the  total  recovery  on  behalf 
of  the  plaintiff  Winget  under  the  terms  of  the 
policy  set  forth  in  the  pleadings  and  admitted  by 
counsel  be  limited  to  the  sum  of  $10,000,  together 
with  costs  and  interest  to  date.  [37] 

Mr.  Heily :  Your  Honor,  on  behalf  of  the  plain- 
tiff Winget,  I  oppose  the  motion  and  point  out  to 
the  court  there  is  at  the  present  in  existence  an 
injunction  by  the  State  court,  which  I  believe  is  a 
valid  injunction,  preventing  the  defendant  Stand- 
ard Accident  Insurance  Company  from  settling  with 
the  plaintiff  Mack  at  any  time  until  final  disposi- 
tion of  this  case. 

In  addition,  I  have  a  letter  signed  by  Mr.  Wynn, 
dated  September  26,  1950,  advising  me  that,  "Our 
client,"  referring  to  Standard  Accident  Insurance 
Company,"  has  no  intention  of  paying  any  amount 
to  Harry  B.  Mack,  his  attorneys  or  agents,  before 
a  final  decision  in  this  case." 

In  addition,  your  Honor,  we  feel  that  the  law, 
and  the  only  law  that  has  been  found  on  the  point, 
favors  the  position  of  the  plaintiff  Winget  to  the 
effect  that  she  is  entitled  to  the  pro  rata  share  of 
the  total  of  $20,000  due  and  payable  under  the 
terms  of  the  policy. 

I  further  direct  your  attention  to  the  fact  that 
once  liability  has  been  established,  then  it  becomes 
a  matter  of  a  moot  question  so  far  as  the  insurance 
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company  is  concerned  as  to  whether  the  money  is 

split  pro  rata  or  not. 

I  direct  your  attention  further  to  the  fact  that 
you  denied  a  motion  to  remand  this  cause  to  the 
State  court  on  the  grounds,  as  I  understand  it,  that 
the  controversy  between  the  plaintiff  Winget  and 
the  plaintiff  Mack  was  entirely  [38]  a  separate 
controversy  from  the  one  between  the  plaintiff  Win- 
get  and  the  defendant  Standard  Accident.  If  the 
court  is  to  remain  consistent  with  that  ruling  given 
on  that  motion  to  remand,  it  must  decide  against 
the  present  motion  before  the  court. 

There  is  a  brief  on  file  in  the  Winget  case  by  me 
in  which  I  brought  out  these  points  of  law,  in  which 
I  have  set  out  definite  State  law  against  the  grant- 
ing of  this  motion  in  favor  of  prorated  distribution. 
There  is  no  law  to  the  contrary  anywhere  in  the 
country  that  I  have  been  able  to  find,  and  I  have 
searched  diligently,  no  law  whatsoever  to  the  con- 
trary. 

The  Court:  Doesn't  it  seem  awfully  strange  to 
you  that  this  question  hasn't  been  raised  before? 

Mr.  Heily:  No,  your  Honor,  it  does  not  seem 
strange  to  me,  because  it  seems  so  just  and  fair, 
and  that  is  probably  why  it  never  has  been  raised 
before.  That  is  why  it  has  never  been  raised  very 
often.  It  has  been  raised. 

The  Court:     In  California? 

Mr.  Heily:  Not  in  California.  Counsel  for  the 
other  side  has  cited  no  cases  in  the  whole  country 
in  favor  of  their  position. 
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Mr.  Wynn :     I  must  challenge  that. 

The  Court:  Just  a  moment,  please.  It  seems  to 
me  that  the  insurance  companies  have  been  writing 
policies  like  this  [39]  for  years  in  California,  where 
they  have  a  10  and  20  liability.  It  seems  to  me  that 
if  there  was  any  merit  to  your  contention  that  you 
could  set  aside  the  terms  of  the  policy  so  that  one 
person  could  collect  more  than  the  limits  that  there 
would  be  some  recorded  cases.  I  am  quite  sure  that 
the  insurance  companies  wouldn't  allow  a  contract 
to  be  interpreted  in  that  way  without  protesting  in 
some  way  by  a  hearing.  The  fact  that  there  are  no 
cases  is  an  indication  to  me  that  nobody  has  ever 
raised  the  issue. 

Mr.  Heily:  The  reason  why  the  insurance  com- 
pany has  never  raised  the  issue  is  because  the 
insurance  company  is  paying  the  limit  of  their 
liability  under  the  policy,  anyway,  for  the  one 
accident,  and  how  the  money  is  split  from  that 
time  on  is  a  matter  entirely  immaterial  to  them. 
That  is  my  understanding  of  your  ruling  in  refus- 
ing to  remand  the  case,  that  that  very  point  pre- 
vents a  controversy  between  the  insurance  company 
and  the  defendant  Mack  and  the  plaintiff  Winget, 
and  that  is  the  reason  why  the  case  was  not  re- 
manded. 

Let's  put  it  on  another  basis  of  any  time  a  cred- 
itor has  money  coming  from  a  debtor,  and  another 
creditor  has  money  coming  from  a  debtor.  Surely 
you  are  not  going  to  prefer  one  over  the  other  when 
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the  money  is  all  there  to  be  divided  pro  rata  accord- 
ing to  their  just  dues. 

The  Court:  How  are  you  going  to  get  around 
this  where  it  says,  "bodily  injury  liability,  $10,000 
each  person"?  [40] 

Mr.  Heily:  $10,000  each  person.  I  will  explain 
how  I  get  around  that,  and  that  is  this.  $10,000  for 
each  person  is  the  limit  of  the  company's  liability 
to  any  one  person  injured  in  the  accident.  $20,000 
is  the  limit  of  the  company's  liability  for  the  whole 
accident  regardless  of  how  many  people  are  injured. 
When  they  satisfy  that  liability  by  paying  the 
money  into  court  or  by  paying  it  pursuant  to  an 
order  of  court,  designating  pro  rata  distribution, 
then  their  liability  under  the  policy  is  discharged. 
From  that  time  there  is  nothing  further  for  them 
to  be  concerned  with.  It  is  just  like  a  creditor 
putting  his  money  into  this  court  for  distribution— 
I  mean  a  debtor  putting  his  money  into  this  court 
for  distribution  between  his  creditors  on  a  pro  rata 
basis.  There  isn't  a  single  difference.  The  contract, 
as  far  as  I  am  concerned,  means  only  that  there  is 
$20,000  due  mider  it.  How  it  shall  be  pro  rated  is 
up  to  the  court. 

The  Court:  Well,  you  cite  this  case  in  161  At- 
lantic 101.  In  that  case,  evidently,  there  was  a 
$10,000  limit. 

Mr.  Heily :    A  5  and  10  policy. 

The  Court :     And  there  were  four  judgments. 

Mr.  Heily:    Yes. 

The  Court:     Kendered  at  different  times. 
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Mr.  Heily:  In  that  case,  the  court  held  the 
money  would  be  applied  pro  rata. 

The  Court :  If  we  had  a  third  party  in  here  and 
each  of  [41]  the  parties  had  a  judgment  for  more 
than  $10,000,  then  it  would  be  impossible  to  have 
settled  with  each  of  the  parties  with  a  liability  of 
$10,000.  Then  there  might  be  some  reason  for  pro 
rating  it. 

Mr.  Heily:  Let  me  give  you  a  little  of  the  his- 
tory behind  this  law  that  I  have  discovered  on  this 
point.  If  the  case  has  not  proceeded  to  judgment, 
then  a  person  that  has  a  claim  that  has  not  pro- 
ceeded to  judgment  has  no  standing  in  court  to 
make  the  request  we  have.  There  is  one  distinction. 
But  where  the  creditors  have  proceeded  to  judg- 
ment, and  especially  in  the  same  case,  on  the  same 
day,  at  the  same  time,  each  of  them  has  a  property 
interest  in  the  nature  of  a  judgment  lien  upon  this 
fund  of  $20,000.   That  is  what  the  cases  say. 

The  Court:  Well,  if  this  policy  provided  that 
the  liability  would  be  $20,000  for  each  accident  and 
eliminated  the  $10,000  for  each  person,  I  would  go 
along  with  you.  You  cite  two  cases  here,  an  Oregon 
case,  Morris  vs.  Port  of  Astoria,  and  Lewis  and 
Dolan,  Inc.,  vs.  Clark  Lumber  Company,  also  an 
Oregon  case,  204  Pacific  130.  In  those  two  cases 
there  was  a  fund.  There  was  no  limitation  as  to 
each  individual.  There  was  a  fund  and  the  court 
held  where  there  was  a  fund,  it  should  be  pro  rated. 

Mr.  Heily:  Yes.  I  believe  I  distinguish  those 
cases  on  that  point.    The  Sentry  case  is  the  onh' 
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case  directly  in  [42]  point  that  has  been  presented 
to  you  by  any  of  the  parties  to  this  action.    It  is 
directly  on  the  point  involved. 

The  Court:  Well,  I  don't  think  there  is  any 
question  about  what  the  policy  says.  There  is  no 
dispute.  The  policy  says  the  limit  is  $10,000  for 
each  person.  If  I  awarded  more  than  $10,000  to 
each  person,  I  am  really  setting  aside  the  contract. 

Mr.  Heily:  No,  your  Honor.  Let  me  give  you 
this  case  of  0  'Donnell  vs.  New  Amsterdam  Casualty 
Company,  146  Atlantic  770.  In  that  case  several 
plaintiffs  brought  action  to  recover  on  judgments 
totaling  $55,000.  The  limit  of  liability  under  the 
policy  was  $20,000.  There  were  several  complaints 
still  pending  for  trial.  The  ones  that  were  before 
the  court  had  judgments,  you  see,  the  same  as  here. 
They  had  agreed  upon  a  distribution  of  the  pro- 
ceeds. The  question  of  priority  or  pro  rata  didn't 
arise  in  that  case  because  they  had  agreed  on  a 
pro  rata  distribution,  but  the  court  held  in  that 
case  the  company  was  discharged  from  further 
liability,  from  paying  the  full  amount  of  the  li- 
ability under  their  policy.  That  isn't  changing  their 
contract  in  any  respect.  Their  contract  is  discharged 
and  completely  fulfilled  by  paying  their  $20,000. 

The  Court :  If  the  insurance  company  would  pay 
$20,000  in  this  court  and  the  plaintiffs  could  agree 
as  to  its  distribution,  I  don't  think  there  would  be 
any  of  this.  [43] 

Mr.  Heily:  That  is  true,  but  we  are  asking  for 
a  determination  by  the  court  of  what  we  are  en- 
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titled  to.  That  is  the  only  difference.  Under  the 
law  and  justice  of  equity,  it  is  the  only  fair  thing 
to  do,  to  give  the  one  with  the  greater  judgment 
the  greater  share.  Supposing  we  had  a  terribly 
mangled  case,  Mrs.  Winget  here  terribly  mangled, 
and  her  judgment  was  $150,000  and  Mr.  Mack  had 
$15,000.  Are  we  to  say  that  she  is  only  entitled 
to  $10,000? 

The  Court :     That's  what  the  policy  says. 
Mr.  Heily:     Xo,  your  Honor,  the  policy  does  not 
say  that.   I  contend  that  the  policy  says  exactly  the 
reverse. 

The  Court:  Let's  hear  from  the  insurance  com- 
pany to  see  what  they  have  to  say  about  this,  for 
the  purpose  of  the  record. 

Mr.  WjTin:  There  isn't  much  more  I  can  add, 
your  Honor,  except  to  comment.  No.  1,  on  my  letter 
that  counsel  read.  Do  you  have  that  available,  coun- 
sel ?  I  want  to  read  the  preceding  paragraph. 

'*At  the  time  of  filing  of  notice  above  men- 
tioned"— that  is  the  notice  of  removal — "with 
Deputy  Clerk  Margaret  Harrison,  I  advised 
said  deputy  an  order  to  show  cause  was  set  for 
hearing  at  10:00  a.m.,  and  requested  the  clerk 
to  make  sure  the  documents  on  file  by  me  were 
called  to  the  attention  of  the  judge  prior  [44] 
to  the  time  of  the  hearing.  The  deputy  clerk 
immediately  left  her  desk,  stating  that  she 
would  at  once  place  the  documents  in  the  file 
so  that  the  judge  would  have  them  before  him 
when  the  case  came  on  for  hearing." 
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The  Court:  My  miderstanding  is  that  the  min- 
ute the  petition  for  removal  is  filed,  a  bond  is  put 
up  in  the  Superior  Court,  and  there  is  nothing  the 
Superior  Court  can  do  until  it  is  remanded  back  to 
them.  Any  order  made  after  the  filing  of  the  peti- 
tion and  putting  up  of  the  bond  is  a  nullity.  That 
is  my  understanding  of  the  law. 

Mr.  Wynn:  That  is  my  understanding.  Next, 
counsel  observed  that  your  Honor's  denial  of  the 
petition  to  remand  here  was  based  on  the  belief  that 
there  was  a  separable  controversy.  At  that  time  we 
cited,  and  I  think  the  court  considered,  the  case  of 
Mannheimer  Brothers  against  Kansas  Casualty  In- 
surance Company,  184  Northwestern  189.  Without 
quoting  the  language  from  that,  the  court  will  re- 
call that  that  was  precisely  in  point.  Two  judg- 
ments had  been  obtained  against  the  assured.  The 
total  amount  exceeded  the  $10,000  total  coverage  of 
the  policy.  One  assured  had  been  paid  $2,500.  After 
making  such  payment,  the  plaintiff  brought  suit 
against  the  defendant  insurance  company,  the 
plaintiff  being  the  assured.  Having  paid  the  amount 
of  the  other  judgment,  the  policy  involved  provided 
the  company's  liability  [45]  under  paragraph  1  of 
the  insuring  agreements  on  account  of  ])odily  injury 
to  or  death  of  one  person  was  limited  to  $5,000, 
just  as  in  the  case  at  bar  it  is  limited  to  $10,000, 
and  subject  to  the  same  limit  for  each  person.  The 
company's  total  liability  on  account  of  bodily  injury 
to  or  death  of  more  than  one  person  is  limited  to 
$10,000. 
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It  was  contended  by  the  plaintiff  that  since  the 
insurance  company  had  only  been  compelled  to  pay 
$2,500  on  account  of  the  injuries  sustained  by  one 
person  it  should  be  compelled  to  add  the  remaining 
$2,500  to  the  $5,000  admittedly  due  on  account  of 
the  other  judgment. 

The  court  held  the  position,  therefore,  that  the 
liability  of  defendaing  under  the  terms  of  the  con- 
tract above  quoted  is  limited  to  $5,000  for  each  per- 
son injured,  and  the  trial  court  was  right  in  so 
holding.  This  disposes  of  plaintiff's  further  i3oint 
that  since  the  full  $5,000  wasn't  used  in  paying  the 
claim,  the  plaintiif  may  claim  the  balance  of  the 
amount  to  $10,000.  To  grant  this  contention  would 
also  amount  to  a  judicial  remodeling  of  the  contract. 

The  Court :  Well,  in  my  mind,  there  is  no  ques- 
tion that  the  limit  is  $10,000  for  each  person,  and 
the  fact  that  one  person  cannot  get  judgment  for 
$10,000  or  cannot  collect  $10,000  is  no  reason  the 
difference  should  be  added  to  the  other  liability. 

I  understand  that  there  was  a  restraining  [46] 
order  issued  in  this  case  after  the  petition  for 
removal  had  been  filed.  I  will  now  make  an  order 
vacating  that  restraining  order  on  the  ground  that 
the  Superior  Court  does  not  have  jurisdiction  to 
make  the  order. 

Mr.  Heily:  May  I  point  out  that  is  a  question 
of  fact  as  to  whether  it  was  filed  before  the  order 
was  granted  or  not. 

The  Court :  I  miderstood  you  stipulated.  If  you 
haven't  stipulated,  then 
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Mr.  Wynn:  May  I  ask  permission  to  be  shown 
my  testimony  as  to  the  filing 

Mr.  Heily:  Your  Honor,  perhaps  we  can  stipu- 
late. I  will  stipulate  as  to  the  fact  that  Mr.  Wynn 
was  there  and  presented  the  court  with  the  papers. 

The  Court :     And  presented  the  bond  ? 

Mr.  Heily:  Presented  the  papers  to  the  clerk  at 
the  time  when  the  file  was  before  the  court  and  on 
the  court's  desk.  It  becomes  a  question,  in  my  mind, 
of  law  then  as  to  whether  that  constitutes  filing  or 
not. 

The  Court:  When  you  file  a  case  in  this  court, 
what  do  you  do?  You  go  to  the  clerk's  ofl&ce  and 
file  it. 

Mr.  Heily:     Yes. 

The  Court:  And  they  put  a  stamp  on  it.  Isn't 
that  filing  it? 

Mr.  Heily :  It  is  filed,  but  isn't  it  also  [47]  neces- 
sary when  you  file  something  in  a  case  that  is  pend- 
ing for  that  file  to  refiect  the  fact  that  it  is  filed 
in  it? 

The  Court :     I  don't  think  so. 

Mr.  Heily:  It  must  be,  your  Honor,  because 
otherwise  this  very  situation  would  not  have  oc- 
cuired. 

The  Court:  I  don't  think  so.  You  go  over  to  file 
it  with  the  clerk,  and  it  is  put  in  a  drawer  and  it 
may  not  be  in  the  file  for  two  or  three  days. 

Mr.  Heily :  That  is  negligence  on  the  part  of  the 
clerk. 
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The  Court:  I  wouldn't  say  so.  It  is  a  question 
of  personnel,  not  a  question  of  negligence. 

Mr.  Heily:  I  contend  it  is  not  filed,  especially 
in  a  case  where  the  thing  is  before  the  court. 

The  Court:  I  am  going  to  rule  against  you  on 
that.  The  minute  they  take  it  to  the  clerk's  office 
and  file  it,  and  the  clerk  accepts  it  and  stamps  it,  it 
is  filed  regardless.  If  that  was  done  before  the 
court  ruled,  the  court  didn't  have  jurisdiction. 

Mr.  Heily:     That  was  done. 

The  Court :     Is  that  the  fact  ? 

Mr.  Heily:     Yes. 

The  Court:  Then  I  will  vacate  the  restraining 
order  on  the  gi'ound  that  the  Superior  Court  lost 
its  jurisdiction  upon  the  filing  of  the  jDctition  to 
remand.  [48] 

Mr.  Heily:  We  also  have  a  request  in  the  com- 
plaint for  the  issuance  of  a  restraining  order,  and 
that  request  would  apply  in  this  court. 

The  Court :  All  right.  I  will  deny  it.  I  will  dis- 
pose of  that  right  now. 

Mr.  Heily:  I  relied  upon  Mr.  Wynn's  statement 
he  would  not  pay  anyone  off,  or  in  an  abundance  of 
caution,  I  would  have  requested  this  court  to  issue 
it. 

Mr.  Wynn :  Mr.  Wynn  stated  he  would  not  pay 
until  further  order  of  the  court. 

The  Court:  Do  you  want  to  file  a  petition  re- 
straining the  insurance  company  from  settling  ? 

Mr.  Heily:  No,  your  Honor.  The  petition  is  on 
file  and  you  have  just  denied  it. 
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The  Court:  I  will  deny  it.  If  you  want  to  do 
some  more  work  and  file  a  petition,  I  will  deny  it 
when  you  get  around  to  it. 

Now,  I  assume  that  with  the  vacating  of  the  re- 
straining order,  the  insurance  company  can  make 
any  settlement  it  wants  to  as  far  as  Mack  is  con- 
cerned. I  will  make  a  ruling  the  liability  to  each 
person  is  $10,000  as  set  forth  in  the  policy. 

Mr.  Wynn:  Your  Honor,  I  thought  I  had  of- 
fered that  on  behalf  of  counsel  for  Mack  and  the 
defendant,  there  is  a  stipulated  judgment  in  favor 
of  the  plaintiff  Mack  in  the  sum  [49]  of  $6,000. 
Wasn't  that  correct? 

Mr.  Hollingsworth :     Yes. 

The  Court:     $6,000? 

Mr.  Hollingsworth :     $6,000. 

The  Court :     How  about  interest  ? 

Mr.  Hollingsworth:     That  is  the  total  amount. 

The  Court:     $6,000? 

Mr.  Hollingsworth:     Correct. 

The  Court:     No  costs? 

Mr.  Hollingsworth:     No  costs. 

The  Court :  Such  may  be  the  order.  Will  you 
prepare  a  formal  order  for  the  files  in  this  case? 
We  like  to  have  a  formal  order  prepared  on  these 
matters. 

Mr.  W>T:in :     That  will  be  done,  your  Honor. 

The  Court :  That  leaves  for  disposition  the  other 
case. 

Mr.  Henderson:  I  assume  that  we  may  witli- 
draw  ? 
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The  Court:  As  far  as  I  know,  you  may  with- 
draw. You  have  no  other  interest  in  this  case  unless 
you  want  to  help  associate  counsel. 

Are  you  ready  to  proceed  in  the  other  matter? 

Mr.  Heily :     Yes,  your  Honor. 

The  Court:  We  will  take  our  recess  first  and 
then  start  in. 

(Recess.)  [50] 

The  Court:  Is  it  stipulated  the  jury  is  present 
and  in  the  box"? 

Mr.  Heily:     So  stipulated. 

Mr.  Wynn:     So  stipulated. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
since  noon  a  settlement  has  been  made  with  the 
j)laintiff  Mack,  and  the  plaintiff  Mack  is  no  longer 
in  this  case.  The  only  plaintiff  in  this  case  now  is 
the  plaintiff  Winget.  The  fact  that  a  settlement  has 
]:)een  made  with  the  plaintiff  Mack  shall  not  be  con- 
sidered by  you  in  any  way  relative  to  the  establish- 
ment of  the  liability  in  the  case  now  before  you. 
You  must  disregard  it  entirely. 

The  defendant  in  this  case  is  not  waiving  in  any 
way  the  issue  that  has  been  raised  in  this  case  rela- 
tive to  the  question  of  cooperation.  That  is  the  only 
issue  before  you  in  this  case,  is  the  question  of 
cooperation. 

Do  you  want  me  to  add  anything  more?  Doesn't 
that  express  the  situation  to  the  jury. 

Mr.  Heily:     Yes. 

Mr.  Wynn:     Yes,  sir. 
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The  Court:     You  may  proceed. 

Mr,  Wynn:  I  have  two  preliminary  matters. 
The  clerk  of  the  Superior  Court  of  the  State  of 
California  for  Ventura  is  here  under  subpoena  with 
the  files  in  the  two  actions  mentioned.  I  think 
counsel  has  agreed  with  me  that  all  items  [51]  from 
those  files  which  we  desire  to  submit  in  evidence 
here  have  been  so  submitted,  with  the  exception  of 
a  partial  transcript  which  counsel  has  handed  me 
and  which  I  am  willing  to  stipulate  to.  So  I  would 
ask  the  court  to  relieve  the  Clerk  of  the  Superior 
Court  from  further  attendance,  with  the  agreement 
of  counsel. 

Mr.  Heily :  If  the  court  please,  that  was  not  my 
understanding  with  reference  to  the  clerk.  It  was 
with  reference  to  the  court  reporter.  There  is  one 
matter  of  some  jury  instnictions  I  want  the  clerk 
for. 

The  Court:  Might  I  suggest  to  you  you  with- 
draw this  witness  and  put  the  clerk  on  the  stand 
and  get  the  testimony  you  want  from  him  so  he 
won't  have  to  come  back  tomorrow?  I  know  the 
clerks  are  very  busy. 

Mr.  Wynn:     I  have  no  questions,  your  Honor. 

The  Court:  Have  you  got  a  document  there  you 
want  introduced  in  evidence? 

Mr.  Wynn :     Plaintiff's  counsel  has. 

Mr.  Heily:     Yes,  your  Honor. 

The  Court:     Then  will  you  step  down,  please? 

(Witness  withdrawn.)  [52] 
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called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk :     Will  you  state  your  name,  please  ? 

The  Witness :     William  R.  Peacock. 

Direct  Examination 
By  Mr.  Heily : 

Q.  You  are  a  deputy  clerk  of  the  Superior  Court 
of  Ventura  County,  State  of  California  ? 

A.     I  am. 

Q.  Do  you  have  with  you  the  files  of  the  two 
actions,  one  of  which  is  entitled  Delozier  vs.  Towry, 
and  the  other  is  entitled  Mack  vs.  Towry  '^ 

A.     I  have. 

Q.  Do  you  have  with  you  the  instructions  given 
at  the  time  of  the  trial  of  those  actions  ? 

A.     I  have. 

Q.  Will  you  direct  your  attention  to  the  instruc- 
tions offered  by  the  plaintiff  Delozier,  No.  27  and 
No.  30"?  A.     Yes. 

Q.  Directing  your  attention  to  instruction  No.  27, 
defendant's  requested  instruction,  is  that  an  instruc- 
tion that  was  offered  by  the  defendant  in  that 
case  ?  [53]  A.     To  my  knowledge,  it  was. 

Q.    And  was  that  instruction  given  ? 

A.     No.   It  was  either  withdrawn  or  refused. 

Q.  Do  you  find  a  notation  on  it  as  to  whether 
it  was  given  or  refused?  A.     It  was  refused. 

Q.    And  what  does  the  notation  say? 

Mr.  Wynn:     Just   a  moment.    I   object   to   this 
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witness  testifying  as  to  whatever  the  instruction 
was,  the  contents  thereof,  or  as  to  what  notations 
are  made  by  the  trial  court,  on  the  ground  gener- 
ally that  it  is  immaterial  in  this  action,  the  only 
issue  being  raised  by  the  defendant's  affirmative 
allegations  in  its  answer  being  the  truth  or  falsity 
of  representations  made  prior  to  the  date  of  the 
trial.  Whatever  occurred  during  the  trial  has  no 
bearing  on  that  issue. 

The  Court :  May  I  ask  counsel  how  the  fact  that 
an  instruction  was  or  was  not  given  would  bear 
upon  the  question  of  the  cooperation  of  the  insured 
in  this  case? 

Mr.  Heily:  Your  Honor,  the  reason  the  defend- 
ant Standard  Accident  Insurance  Company  claims 
non-cooperation  is  because  it  deals  with  the  matter 
of  intoxication.  We  propose  to  prove  there  was  no 
evidence  of  intoxication  in  this  case.  That  instinic- 
tion  goes  to  prove  that  very  fact. 

The  Court:  My  understanding  is  that  at  a  cer- 
tain time  prior  to  the  trial,  the  insurance  company 
notified  the  [54]  insured  that  it  would  not  be  re- 
sponsible because  of  the  non-cooperation  of  the 
insured.  It  seems  to  me  that  anything  that  hap- 
pened after  that  is  absolutely  immaterial.  In  other 
words,  I  don't  think  the  insurance  company  could 
rely  upon  any  non-cooperation  after  they  had  re- 
fused to  accept  liability. 

Mr.  Heily:  It  goes  to  this  point,  your  Honor. 
In  order  for  the  insurance  company  to  avoid  liabil- 
ity on  the  ground  of  non-cooperation,  they  must 
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show  that  Mr.  Towry  wilfully  and  falsely  repre- 
sented a  fact,  and  that  that  fact  is  a  material  fact. 
Now,  if  this  matter  of  drinking  is  material  to  the 
issues  in  the  case  in  the  state  court,  then  perhaps 
there  is  something  to  their  defense,  but  we  intend 
to  show,  and  that  is  what  I  am  attempting  to  do 
now,  that  the  matter  of  whether  the  man  was  drink- 
ing or  not  is  immaterial,  and  any  representation  he 
makes  is  immaterial  because  there  wasn't  any  evi- 
dence of  intoxication. 

The  Court:  Let  me  ask  you,  in  your  complaint 
did  you  allege  that  the  insured  was  drinking  at  the 
time  of  the  accident  ? 

Mr.  Heily:  Yes.  We  alleged  that  in  our  com- 
plaint and  we  moved  to  dismiss  that  allegation  and 
that  count  in  our  complaint,  and  our  motion  was 
denied  because  counsel  objected. 

Mr.  Wymi:  Just  a  moment.  I  am  going  to  ob- 
ject to  these  statements.  [55] 

The  Court:  If  you  are  going  to  argue,  it  should 
be  outside  the  presence  of  the  jury. 

Mr.  Heily:     This  is  what  we  propose  to  prove. 

Mr.  Wynn:  I  think  that  is  prejudicial  and  the 
court  feels  likewise.  Any  statement  made  by  coun- 
sel now  as  to  what  occurred  would  be  prejudicial 
at  this  time. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
you  are  instructed  no  statement  made  by  counsel, 
either  in  speaking  to  the  court  or  speaking  to  each 
other  or  to  you,  is  evidence  in  this  case.  It  is  purely 
the  opinion  of  counsel.    The  court  may  disagree 
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with  either  counsel  or  both  counsel  as  to  what  the 
law  of  this  case  is,  so  you  will  disregard  the  state- 
ment of  counsel  as  to  what  the  facts  are. 

Mr.  Heily:  You  see,  your  Honor,  the  evidence 
concerning  intoxication  only  goes  to  prove  the  ma- 
teriality of  any  representation  concerning  it. 

The  Court:  My  understanding  is,  and  you  have 
stated  before  the  jury,  that  this  instruction  was 
offered  and  it  has  been  refused. 

Mr.  Heily:  And  the  reason  why  it  is  refused  is 
what  we  are  presenting. 

The  Court:  Is  there  a  notation  on  the  instruc- 
tion? 

Mr.  Heily:     Yes,  your  Honor. 

The  Court:  Usually  the  court  just  marks  it 
*' Refused,"  without  any  other  reason.  [56] 

Mr.  Heily:  In  this  case  the  court  indicated  a 
reason. 

Mr.  Wynn :     Of  course,  I  object. 

The  Court :  Coimsel,  I  suggest  that  you  have  the 
instruction  marked  for  identification  and  leave  it 
here,  that  is,  if  the  clerk  will  leave  it  here,  and  I 
will  rule  upon  the  question  a  little  later  on  as  to 
whether  or  not  the  refusal  or  the  reason  for  it  can 
be  read  to  the  jury. 

Mr.  Wynn:     That  is  agreeable  to  the  defendant. 

The  Court:  Of  course,  the  clerk  may  not  want 
to  be  locked  up  all  night  with  his  instruction. 

Mr.  Heily:  That  will  be  satisfactory.  I  don't 
know  whether  the  clerk  can  leave  the  instruction. 

The  Clerk :     Could  it  be  photostated  ? 
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The  Court :     Yes,  I  think  it  could  be  photostated. 

Counsel,  I  suggest  this  to  you,  that  you  make  a 
copy  of  the  memorandum  and  stipulate  that  is  what 
is  on  the  instruction  and  leave  it  here  subject  to 
future  ruling  of  the  court. 

Mr.  Heily:  Very  well.  I  will  offer  that  for 
identification  purposes,  your  Honor,  with  the  right 
to  substitute  a  copy. 

The  Court:  It  can  be  marked  for  identification 
only. 

The  Clerk:     Winget 's  Exhibit  1,  your  Honor. 

(The  document  referred  to  was  marked 
Plaintiff  Winget 's  Exhibit  No.  1  for  identi- 
fication. [57] 

The  Court :  Before  the  clerk  gets  away,  will  you 
make  a  copy  of  that  and  agree  as  to  the  copy  so 
that  there  can  be  no  question  as  to  what  is  in  the 
record  ? 

Mr.  Wynn:  I  was  going  to  inquire  of  counsel 
whether  he  had  a  copy  of  that  instruction  in  his  file. 
Otherwise,  we  could  substitute  it. 

Mr.  Heily :     I  may  be  able  to  locate  one. 

The  Court:  Is  there  more  than  one  instruction 
you  want? 

Mr.  Heily :     There  are  two,  your  Honor. 

The  Court :     This  was  what  instruction  ? 

Mr.  Heily:  That  was  instruction  of  the  defend- 
ant 27. 

If  the  court  please,  due  to  the  fact  that  this  wit- 
ness was  called  out  of  order  and  we  did  not  have 
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him  fully  prepared,  I  therefore  now  ask  to  with- 
draw him  and  allow  him  to  make  an  examination 
of  those  instructions  so  he  can  testify  regarding 

them. 

The   Court:     How  many  more  instructions  are 

there  ■? 

Mr.  Heily:  I  don't  believe  there  are  any  more 
to  introduce,  but  I  want  him  to  testify  generally 
regarding  all  of  the  instructions. 

The  Court:     In  what  way? 

Mr.  Heily:  As  to  whether  there  are  any  in  the 
file  that  were  given  concerning  this  point. 

The  Court:  I  don't  think  that  the  instructions 
are  material.  The  judgment  was  rendered  in  this 
case  against  the  [58]  defendant  in  that  particular 
lawsuit.  The  judgment  speaks  for  itself. 

Mr.  Wynn:  Our  defense  is  clearly  defined  and 
that  is  that  there  were  matters  of  fact  falsely  repre- 
sented to  the  defendant  prior  to  the  time  of  trial. 
What  occurred  at  the  time  of  the  trial  is  a  matter 
of  interest,  perhaps. 

The  Court:  I  think  the  only  question  in  this 
case  was  the  lack  of  cooperation  on  the  part  of  the 
insured,  and  I  think  that  lack  of  cooperation  must 
be  lack  of  cooperation  before  the  insurance  com- 
pany denied  liability.  After  they  denied  liability,  I 
don't  think  they  could  raise  the  question. 

Mr.  Heily:  Your  Honor,  it  is  lack  of  coopera- 
tion regarding  a  material  point.  To  determine 
whether  the  point  is  material,  we  must  go  to  tlie 
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trial  itself.   That  is  the  only  purpose  of  his  testify- 
ing. 

Mr.  Wynn :  Perhaps,  if  I  may  be  permitted,  our 
discussion  and  the  argument  now  is  going  to  be  on 
matters  that  should  be  presented  out  of  the  presence 
of  the  jury  in  that  we  are  necessarily  involved  in 
questions  of  law. 

The  Court:  I  am  rather  satisfied  that  if  this 
argument  is  continued,  the  jury  ought  to  be  excused. 
You  don't  want  to  bring  back  the  witness  before 
tomorrow  % 

Mr.  Wynn:  As  a  matter  of  fact,  we  have  an- 
other witness  who  is  an  attorney  and  in  the  same 
position  and  would  like  to  [59]  be  called  today,  and 
I  agreed,  with  the  court 's  consent,  to  do  so. 

The  Court:  Supposing  you  withdraw  this  wit- 
ness and  let  him  look  at  his  instructions.  We  will 
call  this  attorney  and  maybe  we  won't  get  in  an 
argument  with  him.  Maybe  we  can  get  rid  of  him 
this  afternoon,  and  then  we  can  still  get  rid  of  the 
clerk. 

Mr.  Wynn :     Mr.  Willard. 

ROBERT  B.  WILLARD 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk :     Will  you  state  your  name,  please  ? 
The  Witness :     Robert  B.  Willard. 
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Direct  Examination 
By  Mr.  Wynn : 

Q.  You  are  an  attorney  at  law  admitted  to  prac- 
tice in  the  State  of  California  ? 

A.     That  is  correct. 

Q.    And  have  been  for  several  years  last  past? 

A.     That  is  correct. 

Q.  You  maintain  offices  in  the  City  of  Ventura 
and  County  of  Ventura  ?  [60] 

A.     For  the  last  two  years,  yes. 

Q.  During  that  period  of  time,  that  is,  during 
the  last  two  years,  have  you  had  occasion  to  repre- 
sent professionally  Mr.  Towry?  A.     I  have. 

Q.  Do  you  recall  any  professional  dealings  with 
Mr.  Towry  on  or  about  March,  1950  ? 

A.    Yes,  I  do. 

Q.  I  recognize,  of  course,  your  professional  rela- 
tionship, but  did  you  have  occasion  to  discuss  with 
Mr.  Towry,  the  signing  of  a  deposition  in  an  action 
in  which  he  was  the  defendant,  pending  in  the 
Ventura  Superior  Court? 

A.     Yes,  I  did  discuss  it  with  him. 

Q.  Approximately  when  was  the  first  discussion 
you  had  with  Mr.  Towry  concerning  this  deposi- 
tion? 

A.  Mr.  Towry 's  father  came  in  to  my  office  on 
either  March  14th  or  March  15th  in  1950,  and  asked 
if  I  would  help  his  son  with  respect  to  this  lawsuit 
that  was  pending  against  him.  I  discussed  the  mat- 
ter rather  fully  with  his  father,  and  Mr.  Towry 
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came  in  a  day  or  two  later.    I  can't  give  you  the 
exact  date.    But  it  was  in  the  week  commencing 
Monday,  March  13th,  and  it  was  probably  the  16th 
or  17th  of  March,  1950. 

Q.     That  is  the  year  1950?  A.    Yes,  sir. 

Q.  At  the  time  Mr.  Towry  came  in,  did  he  bring 
with  [61]  him  the  original  deposition  he  had  given 
in  the  lawsuit? 

A.     I  am  quite  sure  he  did  not. 

Q.  On  any  occasion  while  he  was  in  your  office, 
did  he  have  the  original  deposition  with  him  % 

A.  Yes,  he  did.  I  am  not  sure  whether  he 
brought  it  in  or  whether  I  obtained  it  from  the 
reporter's  office,  but  we  had  the  original  deposition 
during  March,  1950,  in  my  office. 

Q.  In  any  event,  you  discussed  with  him  the 
contents  of  the  deposition?  A.     That's  right. 

Q.  During  that  conversation,  did  Mr.  Towry  in- 
dicate to  you  he  wished  to  change  some  of  the 
answers  made  in  the  deposition  ? 

A.    Yes,  he  did. 

Q.  Did  he,  in  your  presence,  change  those  an- 
swers? A.    Yes,  he  did. 

Q.  Did  he  then  sign  the  deposition  before  a 
notary  public?  A.    Yes. 

Q.  To  the  best  of  your  recollection,  that  was 
somewhere  around  March  16, 1950? 

A.  Mr.  Towry  corrected  the  deposition  in  his 
own  handwriting  and  signed  it  and  swore  to  it 
before  a  notary  public.  I  think  it  was  probably  a 
few  days  after  March  16th.  [62]  He  came  in  the 
office  several  times  and  we  talked  this  over  fully. 
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and  I  know  that  it  was  prior  to  the  time  the  trial 
started  on  March  27th,  but  I  can't  give  you  the 
exact  day. 

Q.  Do  you  recall  the  name  of  the  notary  public 
before  whom  he  signed  the  deposition  ? 

A.    Walter  J.  Fourt. 

Q.  And  he  officed  just  across  the  hall  from  your 
office?  A.     That  is  correct. 

Q.  Were  you  present  when  Mr.  Towry  signed 
the  deposition?  A.     I  was  present,  yes. 

Q.  Had  Mr.  Towry  made  these  changes  in  the 
deposition  in  his  handwriting  at  the  time  he  ap- 
peared before  Judge  Fourt? 

A.  He  had  just  completed  making  the  changes 
in  his  handwriting. 

Q.  Immediately  after  the  changes  were  made, 
you  went  to  Judge  Fourt 's  office  and  he  signed  the 
deposition  ? 

A.  I  might  explain  it  this  way.  It  was  either  on 
a  Saturday  afternoon,  Sunday,  or  in  the  evening, 
when  he  finished  making  the  corrections  on  the 
deposition,  and  we  then  began  looking  for  a  notary 
public.  While  I  was  telephoning  a  notary  public 
at  his  home,  I  heard  Mr.  Fourt  come  in  and  we 
then  went  over  to  Mr.  Fourt 's  office.  It  was  prob- 
ably 15  or  [63]  20  minutes  following  the  time  Mr. 
Towry  had  completed  making  the  changes  that  he 
signed  the  deposition. 

Q.  Further  to  fix  the  date  of  your  conversation 
with  Mr.  Towry,  when  he  made  these  changes,  did 
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Mr.  Towry  indicate  to  you  that  he  had  received  any 

communication  from  his  insurance  company  ? 

A.  Yes,  he  did  so  indicate,  and  showed  me  the 
communication. 

Q.  Do  you  recall  the  date  of  that  communica- 
tion ?  A.     It  was  March  13, 1950. 

Q.  And  then  it  was  in  a  matter  of  two  or  three 
days  after  that  that  he  came  to  you  to  change  the 
deposition  ? 

A.     That  is  correct,  to  the  best  of  my  recollection. 

Mr.  Wynn:     That's  all. 

The  Court:     May  I  ask  this  witness  a  question? 

Mr.  Wynn:     Certainly. 

The  Court :  I  imderstand  that  your  testimony  is 
that  he  didn't  sign  the  deposition  until  after  he  had 
made  the  changes'? 

The  Witness:     That  is  correct,  yes,  your  Honor. 

Cross-Examination 
By  Mr.  Heily : 

Q.  After  he  had  made  those  changes,  Mr.  Wil- 
lard, did  you  advise  the  attorneys  for  the  insurance 
company  that  the  [64]  changes  had  been  made? 

A.    Yes,  I  did. 

Q.    When  did  you  notify  them  to  that  effect? 

A.  Well,  it  was  prior  to  the  trial  on  March  27th. 
I  can't  state  the  exact  date.  On  March  20,  1950, 
there  was  a  motion  filed  in  this  case,  in  which  I 
represented  Mr.  Towry  in  opposition  to  the  attor- 
ney for  the  insurance  company,  and  on  that  date 
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I  had  a  rather  lengthy  discussion  with  one  of  the 
attorneys  for  the  insurance  company,  at  which  I 
know  I  either  told  him  that  the  changes  had  been 
made  or  would  be  made.  I  do  not  recall  whether 
they  had  been  completed  at  that  time. 

Q.  Did  he  ask  you  anything  about  the  nature  of 
the  changes'? 

Mr.  Wynn:  I  object  to  this  question.  No  proper 
foundation  laid.  I  would  like  to  have  the  date, 
time,  persons  present,  and  so  on,  as  long  as  he  is 
going  into  a  conversation. 

The  Court:  You  are  the  one  who  laid  the  foun- 
dation. You  opened  the  door. 

Mr.  Wynn :  Well,  now  he  is  relating  a  conversa- 
tion, but  no  date  or  time.  There  is  no  foundation 
for  this  conversation. 

The  Court:  It  is  my  understanding  that  when 
he  came  in  to  sign  the  deposition  is  the  time,  or  am 
I  wrong?  [65] 

Mr.  Heily:  It  is  on  the  20th  of  March,  to  the 
best  of  my  recollection. 

Mr.  Wynn:     This  is  another  date,  your  Honor. 
The  Court:    Well,  I  will  sustain  the  objection 
upon  the  ground  that  the  proper  foundation  has  not 
been  laid. 

Q.  (By  Mr.  Heily)  :  Where  did  this  conversa- 
tion with  the  attorney  for  the  insurance  company 
take  place? 

A.  It  took  place  in  the  court  house  at  Ventura 
in  the  law  library  or  in  the  court  room,  one  of  the 
two  places. 
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Q.    Who  was  the  attorney  ? 

A.  I  will  have  to  refer  to  my  notes.  It  was  one 
of  the  five  or  six  gentlemen  in  the  firm  there. 

Q.    May  I  suggest  Thompson  1 

A.  Mr.  Thompson  of  Kelly,  Bauder,  Thompson, 
Kelly  and  Veatch. 

Q.  It  was  Mr.  Thompson  with  whom  you  had 
that  conversation  I  A.    That  is  correct. 

Q.  That  was  on  or  about  the  20th  of  March  in 
the  court  house  in  Ventura ?  A.     That's  right. 

Q.    Who  else  was  present? 

A.  No  one  else  was  present  who  overheard  the 
conversation. 

Q.  At  that  time  was  Mr.  Thompson  represent- 
ing the  [66]  insurance  company  on  behalf  of  Mr. 
Towry? 

Mr.  Wynn:  That  calls  for  an  opinion  and  con- 
clusion of  the  witness. 

Q.     (By  Mr.  Heily)  :     If  you  know. 

A.  I  can  only  answer  that  by  this  explanation. 
Mr.  Thompson  was  present  in  Ventura  presenting 
a  motion  to  withdraw  as  counsel  for  Mr.  Towry. 
I  represented  Mr.  Towry  in  opposition  to  the  mo- 
tion allowing  Mr.  Thompson  to  withdraw.  The 
court  refused  to  grant  Mr.  Thompson's  motion  and 
stated  that  Mr.  Thompson  must  remain  as  counsel 
and  try  the  case. 

Then  Mr.  Thompson  and  I  sat  down  to  discuss 
the  case  on  its  merits. 

Q.  In  making  his  motion  to  withdraw  from  the 
case,  did  he  advise  the  court  he  was  acting  on  be- 
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half  of  the  Standard  Accident  Insurance  Company 

in  making  his  motion  ? 

A.  To  the  best  of  my  recollection,  he  indicated 
Standard  Accident  Insurance  Company  had  dis- 
claimed liability  and  he  wanted  to  be  let  out  as 
attorney  of  record  in  the  trial  of  the  case. 

Q.  In  order  to  refresh  your  memory  regarding 
that  matter,  I  hand  you  what  purports  to  be  a 
notice  of  motion  to  withdraw  as  attorney  for  de- 
fendant Towry,  and  ask  you  to  look  at  the  verifica- 
tion on  that  and  then  tell  us,  if  you  can,  for  whom 
Mr.  Thompson  advised  you  he  was  working. 

A.  Mr.  Heily,  I  think  I  have  explained  that 
rather  [67]  fully  to  you.  Mr.  Thompson  sought  to 
be  relieved  as  counsel  for  Mr.  Towry.  I  looked  over 
the  notice  of  motion  which  he  had  served  upon — 
purported  to  serve  upon  Mr.  Towry,  and  found  that 
he  had  not  mailed  it  to  Mr.  Towry 's  address.  Mr. 
Towry  didn  't  have  that  paper  or  any  notice  of  that 
action,  and  only  after  I  examined  the  full  file  did 
I  find  the  motion  was  coming  up. 

I  then  made  a  special  appearance  in  opposition 
to  the  motion  on  the  ground  that  the  court  had  no 
jurisdiction  to  hear  the  motion  and  the  court  agreed 
with  me  and  refused  to  hear  the  motion  on  the 
groimd  it  had  no  jurisdiction  to  pass  upon  the  mat- 
ter. That  left  Mr.  Thompson  as  attorney  of  record 
in  the  case. 

I  don't  recall  any  discussion  with  him  as  to  whom 
he  represented,  but  he  was  attorney  for  Mr.  Towry 
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and  he  couldn't  get  out  of  it,  and  he  told  me  he  was 

going  to  go  ahead  and  to  defend  the  case. 

Q.  Do  you  recall  seeing  the  original  of  what  this 
purports  to  be  ? 

A.  I  did  see  the  original  of  that  notice  of  motion 
in  the  court  file  in  Ventura. 

Q.  Does  that  indicate  therein  for  whom  Mr. 
Thompson  was  acting  % 

Mr.  Wymi :  I  object  to  that  question  as  leading 
and  suggestive.  The  witness  has  already  been  asked 
and  has  answered  [68]  the  question. 

The  Court :  Might  I  suggest  to  coimsel,  we  have 
the  file  here,  don't  we?  The  file  is  the  best  evidence. 
If  you  have  got  the  file  here  with  the  copy  of  the 
motion,  the  motion  speaks  for  itself.  I  don't  know 
whether  the  file  will  disclose  what  the  ruling  was. 

Q.  (By  Mr.  Heily) :  I  hand  you  an  official  file 
and  ask  you  if  that  is  the  motion  you  examined. 

A.    Yes,  Mr.  Heily,  that  is  the  motion. 

Mr.  Heily:  I  now  ask  permission  to  read  a  por- 
tion of  that  document.  This  is  a  notice  of  motion 
to  withdraw  as  attorney  for  defendant  Towry  and 
an  affidavit  in  support  thereof  filed  by  Bauder, 
Gilbert,  Thompson,  Kelly  and  Veatch  for  the  de- 
fendant Towry.  The  affidavit  in  support  of  it  reads 
in  part  as  f  ollow^s : 

''State  of  California, 
"County  of  Los  Angeles — ss. 

"Robert  E.  Kelly,  being  first  duly  sworn, 
says  he  is  one  of  the  attorneys  of  record  for 
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defendant  Billy  Towry.  On  October  7, 1949,  my 
firm  was  retained  by  Cass  and  Johansing,  le- 
gally authorized  agents  for  Standard  Accident 
Insurance  Company  of  Detroit,  to  defend  Billy 
Towry,  sued  as  Billy  Ray  Towry. 

''I  proceeded  to  file  an  answer  in  behalf  [69] 
of  said  Billy  Towry  and  said  company.  On  the 
13th  of  March  I  was  informed  by  Standard 
Accident  Insurance  Company  of  Detroit,  plain- 
tiff, through  their  legally  authorized  agent,  that 
they  had  sent  to  defendant  Billy  Ray  Towry  a 
notice  of  disclaimer  under  that  said  automobile 
policy  No.  J894065,  stating  in  said  notice  of 
disclaimer  the  reasons  thereof,  and  I  was  in- 
structed by  said  Standard  Accident  Insurance 
Company  of  Detroit,  through  their  legally  au- 
thorized agent,  to  file  notice  and  withdraw  as 
attorney  for  defendant  Billy  Towry." 

The  Court:  What  was  the  date  of  the  notice  of 
disclaimer,  when  the  notice  was  sent? 

Mr.  Wynn:     March  13th. 

Mr.  Heily:    March  13,  1950. 

Q.  So  it  was  on  the  20th  of  March  that  Mr. 
Thompson  appeared  in  court  to  be  relieved  of  rep- 
resentation on  the  part  of  Billy  Towry,  is  that 
correct?  A.     That  is  correct,  yes. 

Q.  And  you  opposed  that  motion  on  behalf  of 
Mr.  Towry  ?  A.     That  is  correct. 

Q.  And  the  court  would  not  let  Mr.  Thompson 
get  out  of  the  case,  is  that  correct  ? 
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A.     That  is  correct.  [70] 

The  Court:  Can  it  be  stipulated  he  continued  in 
the  case  and  handled  the  defense  ? 

Mr.  Heily:     Yes. 

Mr.  Wynn:     So  stipulated. 

Mr.  Heily:  He  did  continue  and  handled  the 
defense  very  ably. 

The  Court:  I  don't  know  whether  opposing 
counsel  will  agree  to  that  last  statement. 

Mr.  Wynn :     I  refuse  to  stipulate  that. 

Q.  (By  Mr.  Heily)  :  At  the  time  Mr.  Towry 
made  the  changes  in  the  deposition,  did  he  discuss 
with  you  the  reasons  for  making  the  changes  1 

A.     Yes,  he  did. 

Q.    What  did  he  say '? 

Mr.  Wymi:  Well,  I  think  I  wdll  object  to  that 
as  hearsay,  not  made  in  the  presence  of  any  persons 
representing  the  defendant. 

The  Court:     I  think  I  will  overrule  the  objection. 

Mr.  Wynn :     Very  well. 

The  Witness:  We  had  a  lengthy  discussion  of 
this,  Mr.  Heily.  It  lasted  probably  two  hours.  It 
was  a  year  ago  and  I  don't  remember  everything 
that  was  said,  but  I  do  recall  asking  him  to  tell  me 
in  detail  everything  that  happened  on  the  day  of 
this  accident,  which  he  did. 

I  asked  him  in  particular  about  drinking,  [71] 
whether  he  had  had  anything  to  drink,  and  if  so, 
what,  and  he  told  me  he  had  had  a  small  quantity 
of  beer  during  the  day  and  nothing  else  to  drink. 

I  asked  him  what  he  had  told  the  insurance  com- 
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pany  and  why  they  were  attempting  to  withdraw 

from  the  case,  if  he  knew. 

He  explained  to  me  in  his  deposition  he  had  in- 
dicated he  had  not  had  any  intoxicating  liquor  to 
drink. 

I  was  concerned  about  that  and  asked  him  why, 
what  the  circumstances  were  when  the  deposition 
was  given. 

He  stated  to  me  that  he  had  not  had  any  oppor- 
tunity to  talk  with  counsel  for  the  insurance  com- 
pany prior  to  the  giving  of  the  deposition,  that  he 
met  his  attorney,  went  into  Mr.  Hollingsworth's 
office,  and  they  immediately  started  asking  him 
questions,  and  when  they  came  to  the  question  of 
intoxicating  liquor,  he  wasn't  sure  in  his  own  mind 
whether  beer  was  within  the  category  of  intoxicat- 
ing liquor ;  that  he  wanted  to  protect  the  insurance 
company  as  much  as  he  could,  and  he  just  said  no, 
he  hadn't  had  any  intoxicating  liquor  to  drink. 

I  then  explained  to  him  I  thought  it  of  the  utmost 
importance  that  he  correct  his  deposition  until  it 
stated  the  actual  and  absolute  truth,  I  thought  that 
was  his  duty,  and  he  agreed  that  he  would  do  so. 

Then  I  went  through  the  deposition  with  him 
in  [72]  detail,  question  by  question,  and  asked  him 
exactly  what  the  facts  were,  and  when  he  came  to 
any  answer  that  he  considered  not  wholly  accurate, 
I  had  him  write  in  his  own  handwriting  the  cor- 
rection on  the  face  of  the  deposition. 

In  addition  to  that,  I  had  quite  a  leng-thy  discus- 
sion  with   him   about  this   technical   point,   as   to 
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whether  the  insurance  company  lawyers  could  with- 
draw from  his  defense.   I  don't  know  whether  you 
want  me  to  go  into  that. 

Q.  That  is  sufficient.  Thank  you.  That's  all.  I 
believe  I  was  about  to  go  into  the  conversation  with 
Mr.  Thompson. 

At  the  time  you  had  the  conversation  with  Mr. 
Thompson,  you  did  advise  him,  did  you  not,  the 
deposition  w^as  changed  or  about  to  be  changed,  is 
that  correct?  A.     That  is  correct. 

Q.  Did  you  go  into  a  discussion  as  to  in  what 
particulars  the  deposition  had  been  changed  ? 

A.  I  don't  remember  at  this  time  how  much 
detail  I  went  into  but  I  do  know  that  I  told  Mr. 
Thompson  that  the  deposition  either  had  been  or 
would  be  changed  with  respect  to  the  question  of 
his  having  had  beer  on  the  day  of  the  accident. 

Mr.  Heily:     That's  all.  [73] 

Redirect  Examination 
By  Mr.  Wynn: 

Q.  Mr.  Willard,  when  you  first  saw  Mr.  Towry 
in  connection  with  this  case,  did  he  advise  you  that 
he  had  made  a  report  to  the  insurance  company 
shortly  after  the  accident  in  which  he  denied  the 
use  of  any  intoxicants  1 

A.  I  think,  if  I  refer  to  my  notes,  I  could  prob- 
ably answer  that  better. 

Q.  Without  referring  to  your  notes,  do  you  have 
any  recollection'? 

A.     I  don't  have  any  recollection  of  that. 
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Q.  Do  you  have  any  recollection  that  he  told  you 
that  during  the  summer  of  1949,  he  had  made  a 
written  statement  signed  by  him  in  which  he  denied 
the  use  of  any  intoxicants  ? 

A.     I  have  no  recollection  of  that. 

Q.  When  you  went  over  the  deposition  with  him 
in  detail  and  he  indicated  to  you  he  did  not  think 
beer  was  an  intoxicant  and  answered  as  he  did,  did 
you  point  out  to  him  the  questions  where  he  was 
directly  asked  whether  he  had  consumed  any  beer? 

A.  We  certainly  went  over  those  questions  be- 
fore we  got  through  correcting  the  deposition. 

Q.  And  when  you  and  Mr.  Towry  appeared 
before  Judge  Fourt  to  sign  the  deposition,  that 
is,  for  your  client  to  sign,  Judge  Fourt  said,  "You 
are  doing  the  correct  thing  by  [74]  making  a  true 
statement  now,"  did  he  not? 

A.     Substantially  that,  yes. 

Mr.  Wynn:     In  substance.  That's  all. 

Recross-Examination 
By  Mr.  Heily: 

Q.  Mr.  Towry  told  you  at  the  time  of  taking  the 
deposition  he  wanted  to  help  the  insurance  company 
all  he  could,  is  that  correct  ? 

A.     That  is  correct. 

Mr.  Heily:     That's  all. 

The  Court :     May  this  witness  be  excused  ? 

Mr.  Heily:    Yes,  your  Honor. 

Mr.  Wynn:    Yes. 
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The  Court :     You  may  be  excused. 
(Witness  excused.) 

The  Court :  Now,  can  we  get  the  clerk  and  see  if 
we  can  get  him  excused  this  afternoon  ? 

Mr.  Wynn:  We  have  one  other  person  in  con- 
nection with  the  deposition  of  Mr.  Towry.  The 
reporter  is  here  who  took  that  deposition,  and  I 
think  there  is  no  purpose  in  retaining  him. 

The  Court:  There  is  no  insinuation  that  the  re- 
porter didn't  transcribe  the  notes  correctly?  [75] 

Mr.  Wynn:     No. 

The  Court:  Counsel  wants  to  know  if  you  will 
enter  a  stipulation. 

Mr.  Wynn:  That  Mr.  Van  Vleck,  the  reporter, 
may  be  excused. 

Mr.  Heily :     So  stipulated. 

The  Court :  You  are  not  raising  the  issue  that  he 
couldn't  read  his  notes? 

Mr.  Heily:     No. 

The  Court :     All  right.  You  may  be  excused. 

Mr.  Heily:     Mr.  Peacock,  please. 

WILLIAM  R.  PEACOCK 
recalled  as  a  witness  by  and  on  behalf  of  the  plain- 
tiff having  been  heretofore  duly  sworn,  resumed  the 
stand  and  testified  further  as  follows: 

Direct  Examination 
(Continued) 
By  Mr.  Heily : 

Q.  Did  you  just  finish  examining  the  instructions 
in  the  trial  of  this  action  in  the  state  court  ? 
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A.     Yes. 

Q.     You  did  complete  your  examination? 

A.     Yes. 

Q.  Did  you  find  any  that  referred  to  intoxica- 
tion? [76] 

Mr.  W}Tin:  I  interpose  the  same  objection,  your 
Honor,  I  made  originally. 

The  Court:  Same  ruling.  I  don't  think  it  is 
proper  to — ^well,  I  don't  know.  The  complaint  in 
this  case  did  say  something  about  intoxication.  Ob- 
jection overruled. 

You  can  answer  yes  or  no.   Did  you  find  some? 

The  Witness:  I  did  and  I  didn't.  It  is  there,  but 
it  is  stricken  out  by  the  court. 

Q.  (By  Mr.  Heily) :  You  say  the  intoxication  is 
mentioned  in  the  instruction  but  stricken  by  the 
court?  A.    Yes,  sir. 

Q.  Are  you  acquainted  ^^'ith  the  handwriting  of 
the  judge  that  tried  the  case?  A.     I  am. 

Q.     What  is  his  name  ? 

A.    William  A.  Freeman. 

Q.  Were  you  clerking  for  him  at  the  time  he 
sei-ved  as  judge  in  Ventura  County? 

A.    I  was. 

Q.  That  is  how  you  became  acquainted  with  his 
handwriting?  A.     It  is. 

Q.  Is  that  his  handwriting  that  the  word  * 'in- 
toxication" is  stricken  out  of  the  instruction  with? 
Is  it  signed  by  him?  [77] 

A.  The  word  "intoxication"  has  two  lines  drawn 
through  it  in  ink  and  Judge  Freeman's  signature  is 
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below.  I  would  say  it  is  the  same  ink.   There  is  also 

another  notation  above  in  his  handwriting. 

Mr.  Wynn :  Just  for  the  sake  of  the  record,  may 
I  now  move  to  strike  the  answer  of  the  witness  sub- 
ject to  the  court's  ruling  as  immaterial  in  this 
action  ? 

The  Court :  The  only  thing  I  am  trying  to  do  is 
get  the  instruction  identified. 

Mr.  Wynn:  That  is  what  I  thought.  Now  we 
are  reading  something  into  the  record. 

The  Court:  I  don't  want  it  read.  I  want  it  iden- 
tified so  tomorrow  I  can  make  a  ruling  on  the  ques- 
tion of  whether  it  is  material.  What  is  the  number 
of  that  instruction? 

The  Witness :     14,  your  Honor. 

The  Court :  Can  you  make  a  copy  of  that  instruc- 
tion and  have  it  here  ? 

Q.  (By  Mr.  Heily) :  Was  that  instruction  given 
to  the  jury,  Mr.  Peacock? 

Mr.  Wynn:  I  object  to  that  as  entirely  imma- 
terial in  this  action  under  the  case  of  Valladao 
against  Firemen's  Fund  Insurance  Company.  It  has 
no  bearing. 

The  Court:  Does  the  instruction  itself  say 
whether  it  was  given  or  refused  ? 

Q.     (By  Mr.  Heily) :    Does  it?  [78] 

A.    Yes,  it  does. 

The  Court:  Then  I  will  sustain  the  objection  as 
the  instruction  itself  is  the  best  evidence.  If  you 
can  get  a  copy  of  it,  we  will  rule  on  all  these  matters 
at  one  time. 
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The  Clerk:  Should  they  be  marked  as  Winget's 
exhibit  for  identification? 

The  Court:     Yes. 

Mr.Heily:     That's  all. 

Cross-Examination 
By  Mr.  Wynn: 

Q.  You  have  the  file  in  the  case  of  Winget  vs. 
Towry  ? 

A.     I  believe  it  was  Delozier  at  that  time. 

Q.     Delozier?  A.    Yes. 

Q.  Will  you  turn  to  the  complaint  in  the  action? 
This  is  the  original  file  of  the  Superior  Court  of 
Ventura  County?  A.     Yes,  sir,  it  is. 

Q.  And  this  is  the  original  complaint  filed  in  the 
action?  A.    Yes. 

Mr.  Wynn:  With  the  court's  permission,  I  would 
like  to  read  the  counts  2  and  3  of  the  complaint.  It 
should  be  before  [79]  the  jury. 

The  Court:  I  have  no  objection  to  your  reading 
those  counts  to  the  jury,  but  if  you  read  those  counts 
to  the  jury,  I  think  the  defendant  should  then  have 
the  right  to  establish  the  fact  that  he  made  a  motion 
to  dismiss  which  was  denied.  I  understand  that  was 
the  statement.  I  want  all  the  facts  to  go  to  the  jury. 
I  don't  want  just  part  of  the  facts. 

Mr.  Wynn:  I  agree  with  you.  I  don't  think  that 
is  pertinent  in  this  action  and  I  will  withdraw  the 
offer. 

That's  all. 
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The  Court:  Now  are  we  going  to  get  a  copy  of 
the  complaint  in  this  case  that  was  filed? 

Mr.  Wynn:     I  think  not,  your  Honor. 

Mr.  Heily:  I  have  a  copy,  official  copy,  your 
Honor. 

The  Court:  It  would  be  fine  if  opposing  counsel 
would  stipulate  that  was  a  copy,  but  I  don't  want  to 
excuse  this  witness  and  then  tomorrow  find  out  you 
can't  establish  it  is  the  original  or  a  certified  copy. 

The  Witness:  I  will  be  glad  to  come  back  to- 
morrow. 

The  Court :     Will  you  be  in  town  tonight  ? 

The  Witness:  No,  but  I  only  live  60  miles  away 
and  I  would  just  as  soon  come  back. 

Mr.  Heily:  I  have  a  completed  copy  of  the  com- 
plaint here.  Will  you  stipulate  this  is  a  copy? 

The  Witness :  We  have  a  photostatic  copy  of  the 
complaint  [80]  in  the  file. 

Mr.  Heily :  I  believe  that  is  the  complaint  in  the 
Winget  action. 

The  Court:  Can  you  stipulate  that  is  a  copy  of 
the  complaint? 

Mr.  Wynn:  I  have  a  photostatic  copy.  Counsel 
and  I  will  stipulate.   We  will  have  no  difficulty. 

The  Court:    All  right. 

Mr.  Heily :     I  now  offer  this  for  identification. 

The  Court:  It  may  be  received  and  marked 
Winget  for  identification. 

The  Clerk:     So  marked.  Exhibit  No.  3. 

(The  document  referred  to  was  marked  Plain- 
tiff Winget 's  Exhibit  No.  3  for  identification.) 
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The  Court :  Can  this  witness  be  excused  % 

Mr.  Wynn:  Yes. 

Mr.  Heily:  Yes. 

The  Court :  You  may  be  excused. 

(Witness  excused.) 

The  Court:  Now  it  is  nearly  4:00  o'clock.  I 
think  we'd  better  take  a  recess  until  in  the  morning. 

Ladies  and  gentlemen  of  the  jury,  again  it  is  my 
duty  to  admonish  you  you  are  not  to  discuss  this 
case  with  anyone,  you  are  not  to  allow  anyone  to 
discuss  it  with  you,  [81]  you  are  not  to  formulate 
or  express  any  opinion  as  to  the  rights  of  the  parties 
or  you  must  not  speculate  as  to  any  of  the  things 
that  occurred  in  the  court  room  today.  The  testi- 
mony you  will  consider  is  the  testimony  that  will  be 
given  to  you  from  the  witness  stand  or  by  sti2:)ulation 
of  counsel.  It  is  very  important  that  you  do  not 
discuss  this  case  with  your  inmiediate  family  or  your 
friends. 

When  this  case  has  been  finally  submitted  to  you, 
you  can  discuss  it  and  you  can  form  an  opinion. 
Until  that  time,  you  are  not  to  discuss  this  case  or 
you  are  not  to  formulate  or  express  an  opinion. 

With  that  admonition,  we  will  now  recess  until 
10:00  o'clock  in  the  morning. 

Mr.  Heily:  May  I  request  you  to  instruct  wit- 
nesses that  they  are  to  return  tomorrow? 

The  Court :  All  witnesses  who  have  not  been  ex- 
cused in  this  case,  including  Mr.  Mack,  will  return 
to  this  department  tomorrow  at  10:00  o'clock  witli- 
out  any  further  notice. 
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(Thereupon,  an  adjournment  was  taken  until 
10:00  o'clock  a.m.,  March  28,  1951.)  [82] 

March  28,  1951,  10:00  A.M. 

The  Clerk:  No.  12327-HW  CivH,  Winget  vs. 
Standard  Accident  Insurance  Company  of  Detroit 
for  further  jury  trial. 

Mr.  Heily :     Ready  for  the  plaintiff. 

Mr.  Wynn :     Ready  for  the  defendant. 

The  Court:  Is  it  stipulated  the  jury  is  present 
and  in  the  box  f 

Mr.  Heily:     So  stipulated. 

Mr.  Wynn:     So  stipulated. 

The  Court:    You  may  proceed. 

Mr.  Wynn:  If  the  Court  please,  ladies  and 
gentlemen  of  the  jury,  there  have  been  interludes, 
as  you  may  recall,  since  the  witness  I  was  examin- 
ing, Mr.  Medlen,  was  last  on  the  stand.  At  the  time 
he  was  under  examination,  a  document  was  admitted 
in  evidence  as  Defendant's  Exhibit  E.  I  will  ask 
the  court  for  permission  at  this  time  to  read  that 
document  to  the  jury. 

The  Court :     It  may  be  read. 

Mr.  Wynn:  Perhaps  it  would  be  well  for  Mr. 
Medlen  to  take  the  stand  again.  He  was  under 
examination. 

The  Court :    All  right.  [84] 
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JOHN  WILLIAM  MEDLEN 
recalled  as  a  witness  herein,  having  been  heretofore 
duly  sworn,  was  examined  and  testified  further  as 
follows : 

Mr.  Wynn:  I  am  now  reading  the  legend.  De- 
fendant's Exhibit  E,  which  is  dated  July  11,  1949. 

"My  name  is  Billy  Ray  Towry,  age  22.  I  live 
with  my  wife,  Helen,  at  11-18  Alameda  Dr., 
Oxnard,  Calif.  My  wife  is  the  former  Helen 
DeLozier.  I  am  employed  by  the  Associated 
Oil  Co.,  164  W.  Santa  Clara  St.,  Ventura,  Calif. 

"On  the  afternoon  of  Jan.  26, 1949,  some  time 
between  3:00  and  4:00  p.m.,  my  brother-in-law, 
Thomas  Mack,  and  my  sister  came  to  my 
mother's  place  at  120  E.  Ramona  St.,  in  Ven- 
tura. At  that  time  this  was  also  my  home.  From 
that  time  until  about  5 :00  p.m.,  we  just  chatted. 
At  about  5 :00  p.m.,  Tom  and  I  got  into  my  1948 
Chevrolet  sedan  to  drive  to  the  DeLozier  home, 
located  on  the  outskirts  of  Oxnard,  to  as  Helen 
and  Vivian  DeLozier  to  have  dinner  at  Tom's 
home.  We  drove  directly  to  the  DeLozier  home 
on  Beach  Road,  which  is  about  4  miles  west  of 
Oxnard.  When  we  arrived,  Mrs.  DeLozier  told 
us  that  the  girls  were  in  Oxnard.  We  then  drove 
into  Oxnard  to  try  to  find  them,  we  did  find 
them  at  the  bus  stop.  [85] 

"The  four  of  us  then  started  for  the  DeLozier 
home.  Before  we  left  Oxnard,  Tom  wanted  to 
stop  at  a  Bonding  Co.  to  try  to  arrange  to  ob- 
tain a  bond  that  he  said  was  necessary  for  a  job 
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he  was  trying  to  get.  We  did  this  and  I  under- 
stand he  was  not  successful.  We  drove  to  the 
DeLozier  home  and  waited  while  the  two  girls 
changed  clothes.  At  about  6:00  p.m.,  we  started 
back  toward  Ventura.  The  weather  was  clear 
and  dry  and  it  was  not  dark  enough  to  require 
headlights.  Tom  was  in  the  front  seat  with  me 
and  the  two  girls  were  in  the  back.  We  were 
driving  east  on  W.  5th  St.  at  a  speed  of  about 
55  m.p.h.  The  road  is  a  two-laned  concrete 
road  about  18  feet  wide,  with  wide  dirt  shoul- 
ders on  either  side.  At  a  point  about  2  miles 
west  of  Oxnard  I  saw  a  hole  ahead  of  me  in 
the  concrete.  The  hole  was  located  about  in  the 
center  of  the  road  and  appeared  to  be  about  2 
feet  wide.  It  was  though  the  top  one  or  two 
inches  of  the  concrete  had  been  knocked  or 
chipped  out.  I  turned  my  car  to  the  right  to  go 
around  the  hole  and  at  that  time  the  two  right 
wheels  of  the  car  left  the  pavement  and  dug 
into  the  soft  shoulder. 

"When  I  returned  to  the  scene  of  the  acci- 
dent [86]  several  days  later  my  tire  marks  were 
still  there  and  I  saw  that  the  tires  had  sunk  into 
the  soft  dirt  to  depth  of  about  3  inches.  The 
road  is  about  2  inches  higher  than  the  dirt 
shoulders.  The  car  started  to  weave  slightly  and 
I  then  applied  my  brakes  and  at  the  same  time 
turned  to  get  back  on  the  road.  The  car  did 
turn  back  on  the  road  very  suddenly  and  I  lost 
control  swinging  clear  across  the  road,  across 
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the  dirt  shoulder  on  the  other  side  and  ended 
up  in  the  ditch  on  the  north  side  of  the  road.  I 
was  knocked  unconscious.  The  next  thing  I  re- 
member there  were  two  California  Highway 
Patrolmen  at  the  scene.  Helen  and  I  were 
loaded  into  the  police  car  and  taken  to  the  Ly- 
ing-in Hospital  in  Oxnard,  None  of  us  had  any 
intoxicating  liquor  to  drink.  No  one  paid  or 
offered  to  pay  me  for  any  part  of  the  ride.  To 
the  best  of  my  knowledge,  no  one  asked  me  to 
slow  down  or  in  any  way  cautioned  me  about 
my  dri^dng.  I  say,  to  the  best  of  my  knowledge, 
because  my  wife  Helen  has  since  told  me  that 
her  sister,  Vivian,  said  on  the  way  to  the  De- 
Lozier  home — 'Hey  Bill  take  it  easy.'  Helen 
says  this  was  said  laughingly  just  after  I  had 
rounded  a  corner.  Thomas  Mack  had  ridden 
with  me  on  several  occasions  prior  to  this  date 
and  several  [87]  times  since  the  accident  and 
has  never  complained  about  my  driving.  The 
California  Highway  Patrol,  who  investigated 
this  accident,  did  not  cite  me  for  any  violation. 

"I  have  read  the  above  statement  of  approx. 
1%  pages  and  it  is  true  to  the  best  of  my  knowl- 
edge.  B.R.T.  (signed) 

Signed    ' '  BILLY  RAY  TO  WRY. ' ' 
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Direct  Examination 
(Continued) 
Bj^  Mr.  Wynn: 

Q.  Now,  Mr.  Medlen,  the  statement  I  just  read 
to  the  jury,  you  obtained  on  or  about  July  11,  1949  ? 

A.     That  is  correct. 

Q.  Had  you  had  any  conversations  with  Mr. 
Towry  prior  to  that  time  concerning  the  happening 
of  the  accident,  other  than  you  have  related  in  your 
testimony?  A.     I  don't  recall  any. 

Q.  Had  you  had  any  conversations  with  either 
the  plaintiff  Vivian  Delozier,  now  Vivian  Winget, 
or  the  plaintiff  Thomas  Mack,  prior  to  this  time  in 
July,  1949? 

A.  I  don't  believe  I  talked  to  the  plaintiff  Vivian 
Delozier.  As  I  recall,  her  memory  was  gone  at  the 
time.  She  had  no  recollection  of  it.  I  don't  know 
whether  I  learned  that  prior  to  that  or  afterwards. 
I  did  talk  to  Mr.  Mack  [88]  about  the  first  part  of 
April,  1949. 

Q.     Where  did  that  conversation  take  place? 

A.  That  was  at  Mr.  Mack's  home.  I  think  it  was 
two  or  three  doors  down  from  the  Towry  residence. 

Q.     They  lived  on  the  same  street  ? 

A.     They  lived  on  the  same  street,  yes,  sir. 

Q.  To  your  knowledge,  were  they  related  at  the 
time  you  talked  to  Mr.  Mack  ? 

A.  Mrs.  Mack  was  Mr.  Towry 's  sister.  He  was 
his  brother-in-law. 

Q.    W^ho  was  present  at  the  conversation  ? 
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A.    Just  Mr.  and  Mrs.  Mack. 

Q.  Will  you  relate  not  the  substance  of  the  con- 
versation which  occurred  at  that  time  ? 

A.  Well,  I  went  out  there  for  two  purposes. 
One,  a  medical  payment  feature,  and  also  an  answer 
to  a  form  questionnaire  or  statement  that  Mr.  Mack 
had  returned  to  my  office.  This  statement  consisted 
of  the  nature  of  his  injuries,  who  were  his  doctors, 
his  hospitalization,  and  the  purpose  of  the  trip,  and 
then  describing  the  accident. 

Under  the  description  of  accident,  I  recall  that 
there  was  written,  "Not  gross  negligence.  You  guys 
find  out  the  rest." 

So  I  questioned  Mr.  Mack  about  this,  and  I  recall 
him  saying  something  to  the  effect  that,  "Well,  I 
must  have  [89]  been  very  angry  at  that  time  or 
upset,"  or  something  to  that  effect. 

Q.  Did  you  have  any  conversation  with  Mr. 
Mack  at  that  time  as  to  whether  any  of  the  parties, 
and  specifically  Mr.  Towry,  had  been  drinking  any- 
thing during  the  day? 

A.  Yes.  I  believe  Mr.  Mack  told  me  that  there 
was  no  drinking  involved. 

Q.    This  occurred  about  April  1949,  is  that  right  ? 

A.     Some  time  the  first  part  of  April,  yes,  sir. 

Q,  Then  was  the  next  conversation  you  had  with 
either  Mr.  Towry  or  any  of  the  plaintiffs-claimants 
in  this  action  July  of  1949? 

A.  No.  I  believe  I  talked  to  Mr.  Mack  probably 
two  months  later  at  the  Towry  home  on  Ramona. 


vs.  Vivian  Winget,  et  al.  115 

(Testimony  of  John  William  Medlen.) 

Q.  Did  that  conversation  relate  to  the  occurrence 
of  the  accident  ? 

A.  No,  merely  to  the  medical  bills  that  had  been 
submitted  for  his  injuries. 

Q.  When  was  the  next  conversation  you  had  with 
either  of  the  parties  to  this  action  or,  I  should  say, 
with  either  Mr.  Mack  or  with  Vivian  Delozier 
Winget?  When  was  the  next  conversation  after  the 
July  conversation? 

A.  I  don't  believe  I  talked  to  Mr.  Mack  again. 
I  talked  to  Vivian  Delozier  or  Vivian  Winget  at  the 
home  of  her  parents  in  Oxnard,  and  at  that  time  I 
recall  that  her  memory  [90]  was  still  a  complete 
blank  as  to  how  the  accident  occurred. 

Q.  Then  subsequently  did  you  talk  to  Mr.  Towry 
again?  A.    Yes,  I  did. 

Q.     When  was  that? 

A.  That  was  either  in  the  evening  of  November 
30th  or  December  1st. 

Q.     Of  the  year A.     1949. 

Q.    Where  did  the  conversation  take  place  ? 

A.     That  was  at  the  home  of  Mr.  Towry 's  parents. 

Q.     What  time  of  the  day  was  that  ? 

A.  I  believe  it  was  early  evening.  I  think  he 
had  just  got  home  from  work,  and  I  am  quite  certain 
I  was  waiting  for  him  when  he  did  get  to  his  par- 
ents' home. 

Q.  Who  was  present  at  the  conversation,  either 
participating  in  it  or  close  enough  to  overhear  what 
was  said? 

A.    Mr.  and  Mrs.  Towry,  the  parents. 
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Q.  Did  you  state  to  Mr.  Towry  at  that  time  the 
purpose  of  your  call  %  A.     I  did. 

Q.    What  did  you  say  to  him  % 

A.  I  told  him  that  I  had  received  a  communica- 
tion from  my  office  and  after  reviewing  the  deposi- 
tions of  Mr.  Mack  and  Mr.  Towry,  that  it  was 
obvious  someone  was  lying.  [91] 

Q.    In  what  respect? 

A.  In  the  question  of  drinking.  I  believe  Mr. 
Mack  testified  there  had  been  drinking  and  Mr. 
Towry  denied  there  had  been  drinking  in  the  deposi- 
tion. 

Q.     What  was  said  by  Mr.  Towry,  in  substance  ? 

A.  Of  course,  I  went  out  there  to  try  to  get  the 
truth,  and  if  it  was  the  truth,  to  make  sure  he  was 
telling  us  the  truth,  and  he  remarked  at  that  time, 
*' Well,  if  I  change  this  story,  you  guys  might  dump 
that  back  in  my  lap. ' ' 

I  said,  *'That  is  a  decision  for  the  company  to 
make.  I  cannot  say.  I  don't  believe  they  will." 

And  then  he  went  ahead  to  relate  he  had  been  in 
either  three  cocktail  bars  or  beer  places  and  he  had 
been  drinking. 

Q.  Did  anything  further  occur  at  that  conversa- 
tion"? Was  anything  further  said  by  any  of  the 
parties  in  substance  that  you  have  not  yet  related? 

A.     I  don't  recall  anything,  sir. 

Q.  You  passed  on  the  information  you  obtained 
in  the  regular  course  of  your  business? 

A.     That  is  correct. 
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Q.  Have  you  had  any  further  dealings  with  Mr. 
Towry  in  connection  with  this  case  ? 

A.     I  saw  him  next,  I  think,  about  a  week  ago. 

Q.     At  my  request?  [92] 

A.     That  is  correct,  sir. 

Q.  And  that  was  in  connection  with  Mr.  Towry 's 
being  requested  to  appear  in  this  court  room? 

A.     That  is  correct. 

Q.  You  had  no  conversation  with  him  at  that 
time  concerning  the  events  surrounding  the  acci- 
dent? 

A.  No.  The  only  thing  we  said  is  we  both  hoped 
it  would  be  over  with  before  long. 

Mr.  Wynn:     That's  all.  Cross-examine. 

Cross-Examination 
By  Mr.  Heily: 

Q.  You  talked  to  Mr.  Mack  in  the  first  part  of 
April  1949,  is  that  correct? 

A.     That  is  correct. 

Q.  At  that  time,  he  told  you  that  there  had  been 
no  drinking  of  beer  involved! 

A.    To  the  best  of  my  recollection,  that  is  correct. 

Q.    You  are  quite  positive  of  that? 

A.  No,  I  say  that  was  to  the  best  of  my  knowl- 
edge. I  am  relatively  certain,  but  I  cannot  make  a 
definite  statement  he  did  tell  me  there  was  no  drink- 
ing. 

Q.  Did  you  have  a  suspicion  that  there  had  been 
drinking  at  that  time  ? 

A.     No.    I   asked  that  question   always  to  pas- 
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sengers  in  [93]  a  car  under  the  guest  statute  of 
California,  as  to  whether  or  not  there  was  any  drink- 
ing or  wilful  misconduct. 

Q.  You  just  asked  him  the  one  question,  "Was 
there  any  drinking"? 

A.  I  think  I  also  asked  if  there  was  any  payment 
for  the  transportation. 

Q.  Concerning  the  drinking,  you  just  asked  the 
one  question,  "Had  there  been  any  drinking?" 

A.     I  believe  so. 

Q.    And  he  said  "No"? 

A.  That's  right,  to  the  best  of  my  knowledge.  I 
want  to  qualify  it  that  way. 

Q.  When  did  you  first  obtain  any  knowledge  that 
there  had  been  some  drinking  ? 

A.  When  Mr.  Towry  told  me  on  either  the 
evening  of  November  30th  or  the  evening  of  Decem- 
ber 1st,  1949. 

Q.     That  is  the  first  time? 

A.     That  is  the  first  time. 

Q.  AVhen  did  you  get  the  depositions  back  to 
read  ? 

A.  I  have  never  read  the  depositions.  I  have 
never  seen  them. 

Q.  You  told  us  you  went  to  Mr.  Towry 's  home 
on  December  1st,  approximately,  and  you  told  him 
that  the  depositions  indicated  that  there  had  been 
drinking. 

A.  Mr.  Mack's  deposition  indicated  there  had.  I 
had  [94]  received  a  brief  letter,  you  might  say  a 
resume  of  the  depositions. 
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Q.    When  did  you  receive  that  letter  ? 

A.  I  believe  it  is  dated  November  8th,  so  I 
assume  I  received  it  in  my  office  probably  two  or 
three  days  later  than  Novemer  8,  1949. 

Q.  About  November  10,  1949,  you  had  some  indi- 
cation, didn't  you,  that  there  had  been  some  drink- 
ing? 

A.    At  least  Mr.  Mack  was  contending  that. 

Q.     That  was  the  first  indication  you  had  had? 

A.     That's  right. 

Q.  Then  you  waited  until  about  the  30th  of  No- 
vember or  1st  of  December  to  go  and  see  Mr. 
Towry? 

A.  I  don 't  know  whether  you  would  call  it  wait- 
ing, or  waiting  to  take  a  statement.  I  believe  Mr. 
Towry  was  then  and  still  is  working  out  in  the  oil 
fields. 

Q.  In  your  conversation  in  the  home  of  Mr. 
Towry  when  his  parents  were  present,  do  you  re- 
member saying  words  to  this  effect  to  Mr.  Towry 
about  this  drinking:  "We'd  better  keep  this  quiet"? 

A.    I  certainly  do  not. 

Q.    You  didn't  say  that?  A.    No. 

Q.     You  are  positive  of  that  ? 

A.    I  am  positive  of  that.  [95] 

Q.  When  you  asked  Mr.  Towry  at  that  time 
whether  he  had  been  drinking,  he  said  yes,  he  had 
been  drinking  some  beer  ? 

A.  Not  quite  as  soon  as  that.  It  was  after  some 
conversation. 
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Q.  He  told  you,  though,  he  had  been  drinking 
some  beer?  A.     That's  right. 

Q.  He  didn't  say  anything  about  intoxicating 
liquor.   He  said  beer,  didn't  he? 

A.     I  believe  that  is  correct. 

Q.     And  that's  all  he  said  he  had  been  drinking? 

A.     I  believe  that  is  correct. 

Q.  Throughout  your  dealings  with  Mr.  Towry 
after  these  actions  were  filed  against  him,  you 
noticed,  didn't  you,  that  he  was  verv  disturbed  and 
very  angry  that  the  actions  had  been  filed  against 
him,  didn't  you? 

Mr.  Wynn :  Just  a  moment.  That  calls  obviously 
for  an  opinion  or  conclusion  of  this  witness,  as  to 
whether  he  was  disturbed  or  angry. 

Mr.  Heily :  I  will  withdraw  the  question.  I  think 
that  is  correct. 

Q.  Did  Mr.  Towry  ever  say  anything  to  you 
about  how  he  felt  concerning  the  bringing  of  these 
actions  against  him  ?  [96] 

A.  I  don't  recall  any  definite  words.  I  rather 
imagine,  of  course,  he  was  quite  disappointed  that 
his  in-laws  had  filed  such  an  action  against  him. 

Mr.  Heily:     I  believe  that's  all. 

Mr.  Wynn :  No  further  questions.  You  may  step 
down. 

(Witness  excused.) 

Mr.  Wynn :     I  will  call  Mr.  Towry. 
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BILLY  R.  TO  WRY 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ant, having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk :  Will  you  be  seated,  please,  and  state 
your  name  1 

The  Witness:     Billy  R.  Towry. 

Direct  Examination 
By  Mr.  Wynn: 

Q.  Mr.  Towry,  you  were  the  defendant  in  actions 
filed  against  you  in  the  Superior  Court  of  Ventura 
County  arising  out  of  an  automobile  accident,  were 
you?  A.    I  was. 

Q.  And  the  plaintiffs  in  those  actions  were 
Vivian  Delozier  and  Thomas  Mack  ?  [97] 

A.     They  were. 

Q.  At  the  time  of  the  accident,  were  these  parties 
related  to  you  in  any  way? 

A.     Thomas  Mack  was  the  only  one. 

Q.     What  was  his  relationship  to  you? 

A.     Brother-in-law. 

Q.  Subsequently,  you  became  related  with  the 
plaintiff  Vivian  Delozier,  now  Vivian  Winget  ? 

A.    Yes. 

Q.    What  is  the  nature  of  that  relationship? 

A.     Sister-in-law. 

Q.  What  was  the  date  of  the  accident  giving  rise 
to  these  actions,  do  you  recall. 

A.    I  don't  recall  the  exact  date,  no. 

Q.     Some  time  in  January,  1949? 
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A.     That  was  the  accident? 

Q.    Yes.  A.    But  not  the 

Q.     The  lawsuit. 

A.     The  lawsuit,  that  was  later  on. 

Q.  The  accident  occurred  some  time  in  January 
1949  and  the  suits  were  not  filed  until  a  number  of 
months  later,  is  that  right?  A.     Yes,  correct. 

Q.  Shortly  after  the  occurrence  of  the  accident, 
do  [98]  you  recall  making  a  written  report  of  the 
occurrence  to  your  insurance  company? 

A.     I  did  not  make  the  report. 

Q.  I  show  you  a  document,  which  has  been 
marked  Defendant's  Exhibit  D  for  identification, 
and  ask  whether  you  have  seen  that  document  or  the 
original  of  which  this  purports  to  be  a  copy  before  ? 
Examine  both  sides,  if  you  will. 

A.  I  signed  them  from  the  Automobile  Club.  He 
fixed  it  up  and  brought  them  down  to  me  to  sign 
them. 

Q.  And  then  I  take  it  this  appears  to  be  a  carbon 
copy  of  your  signature  in  the  lower  right-hand 
corner?  A.    Yes,  it  is. 

Q.     On  the  reverse  side  of  the  document? 

A.    It  is. 

Q.  That  was  prepared  for  you  and  you  signed  it, 
is  that  right?  A.    Yes. 

Q.  It  appears  from  figures  I  see  in  the  lower 
left-hand  corner,  1/28/49,  possibly  the  date  of  Janu- 
ary 28,  1949,  was  indicated.  Does  that  refresh  your 
recollection  as  to  when  you  signed  it? 

A.     January  28th,  it  was  about  that  time,  yes. 

Mr.  WjTin:     We  offer  this  document  as  defend- 
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ant's  exhibit  next  in  order,  having  been  marked  only 

for  identification.  [99] 

Mr.  Heily:  May  I  question  the  witness  on  voir 
dire  before  the  offer  is  ruled  on  ? 

The  Court :     You  may. 

Voir  Dire  Examination 
By  Mr.  Heily : 

Q.  Now,  Mr.  Towry,  where  were  you  when  this 
statement  was  presented  to  you  to  sign? 

A.  I  was  in  the  hospital.  Lying-in  Hospital  in 
Oxnard. 

Q.     What  was  your  condition  of  health? 

A.  I  don't  remember  signing  it.  This  guy  brought 
it  in  from  the  Automobile  Club,  and  I  recognized 
him.  That  is  when  I  signed  the  document. 

Q.     Were  you  in  the  hospital  for  what  injury? 

A.    I  had  a  cut  on  my  eye: 

Q.     The  accident  was  January  26? 

A.    January  26. 

Q.  And  this  was  the  28th  when  he  came  in  to  see 
you?  A.     It  was. 

Q.  At  that  time,  did  he  hand  you  the  document 
for  reading? 

A.     No,  I  did  not  read  it.  [100] 

Q.     You  did  not  read  it  ? 

A.  He  said  it  has  to  be  in  Sacramento  within  10 
days  after  the  accident,  and  he  was  from  the  Auto- 
mobile Club,  so  he  filled  it  out  and  I  signed  it. 

Q.  He  filled  it  out  and  you  signed  it  without 
reading  it?  A.     I  did  not  read  it. 
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The  Court:  May  I  ask  a  question?  Was  it  read 
to  you? 

The  Witness:     No,  sir. 

Q.  (By  Mr.  Heily)  :  Do  you  recall  anything 
that  was  stated  in  it,  or  have  you  ever  read  it? 

A.     No,  sir,  I  have  never  read  it. 

Q.     You  don't  know  anything  that  is  in  it? 

A.     I  don't  know. 

Mr.  Heily:  I  will  object  to  the  admission,  your 
Honor,  under  the  circumstances.  No  proper  founda- 
tion. 

Mr.  Wynn :  The  foundation  is  there.  The  person 
has  signed  the  document. 

The  Court :  Supposing  he  says  he  has  never  read 
it,  it  was  not  read  to  him,  he  was  in  the  hospital  and 
somebody  came  in  and  presented  it  to  him  and  asked 
him  to  sign  it  ?  Do  you  think  he  is  bound  by  the  con- 
tents of  the  document  ? 

Mr.  Wynn:  I  think  he  is  bound  by  it.  He  is  a 
man  over  the  age  of  21  years.  [101] 

The  Court:     I  will  sustain  the  objection. 

Direct  Examination 
(Resumed) 
By  Mr.  Wynn : 

Q.  Mr.  Towry,  before  the  occasion  on  which  you 
affixed  your  signature  to  the  document,  had  you 
talked  with  any  representative  of  the  Auto  Club 
concerning  the  accident?  A.     No. 

Q.  This  person  you  spoke  of  as  one  you  rec- 
ognized from  the  Auto  Club,  what  was  his  name  ? 


vs.  Vivian  Winget,  et  al.  125 

(Testimony  of  Billy  R.  Towry.) 

A.     Kenneth  Eraser. 

Q.    You  had  known  him  for  some  period  of  time  ? 

A.    I  had. 

Q.    Long  prior  to  the  accident  ? 

A.  That's  right.  I  had  insurance  with  the  Auto 
Club  and  he  had  taken  care  of  anything  I  had 
through  the  Auto  Club.  I  would  always  go  to  him. 

Q.  When  did  Mr.  Fraser  first  discuss  this  acci- 
dent with  you  as  to  the  time  of  the  occurence,  or 
anything  in  connection  with  it  ? 

A.  I  don't  believe  he  obtained  the  information 
from  me. 

The  Court:  That  is  not  the  question.  The  ques- 
tion is  when  did  you  first  discuss  the  accident  with 
him,  Mr.  Fraser,  either  before  you  were  in  the 
hospital  or  after  you  were  in  [102]  the  hospital? 

The  Witness :  I  believe  it  was  after  I  was  out  of 
the  hospital. 

Q.  (By  Mr.  Wynn)  :  But  you  saw  Mr.  Fraser 
in  the  hospital  on  at  least  one  occasion? 

A.    Yes,  sir. 

Q.  Was  there  more  than  one  occasion  you  saw 
him  in  the  hospital? 

A.    I  don't  recall.  Just  the  once. 

Q.  When  he  came  to  the  hospital,  did  he  talk 
with  you  before  you  signed  the  document  ? 

A.  No.  He,  I  think,  already  had  it  filled  out  and 
he  says  he  had  to  have  this  signed  to  get  it  into 
Sacramento  within  a  certain  length  of  time,  and  he 
said  it  would  require  my  signature  to  be  in  and  I 
signed  it  for  him. 
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Q.  Did  you  inspect  the  document  as  to  the  de- 
scription of  the  car  involved?  A.     No,  I  did. 

Q.  Did  you  inspect  it  as  to  whether  it  reported 
any  injuries  to  any  persons?  A.     No,  I  didn't. 

Q.  Did  you  discuss  the  contents  of  the  document 
with  anybody  before  signing  it?  A.     No. 

Q.  Did  you  discuss  the  occurrence  of  this  acci- 
dent [103]  with  Mr.  Mack  before  signing  the  docu- 
ment? A.    No. 

Q.  When  did  you  first  discuss  the  facts  of  the 
accident  with  Mr.  Mack  ? 

A.  Oh,  it  must  have  been  approximately  four  or 
five  days  after  the  accident,  I  imagine. 

Q.     Were  you  still  in  the  hospital  then? 

A.    I  was. 

Q.  Do  you  wish  this  jury  to  understand  that  you 
did  not  read  any  portion  of  the  document  which  I 
have  handed  to  you  before  signing  it  ? 

Mr.  Heily:  Object  to  that  on  the  ground  that 
what  he  wishes  is  not  important  to  this  case. 

The  Court:     Sustained. 

Q.  (By  Mr.  Wynn)  :  Is  it  presently  your  testi- 
mony that  you  did  not  read  one  word  of  the  type- 
written matter  contained  on  the  document  which  I 
have  presented  to  you  for  examination  before  sign- 
ing it?  A.    I  didn't  read  it,  no. 

Q.    You  read  no  portion  of  it? 

A.    Not  to  my  knowledge. 

Q.  When  you  say  not  to  your  knowledge,  you 
mean  your  present  recollection,  is  that  right,  is 
neither  one  way  or  another? 
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A.  No,  sir.  I  couldn't  tell  you  what  was  on  the 
document,  [104]  one  word,  I  couldn't  tell  you  what 
was  on  it. 

Q.  Do  you  mean  you  don't  know  at  present 
whether  you  read  one  word  or  not? 

A.     I  didn't. 

Q.     You  are  positive  you  didn't? 

A.     Positive. 

Q.  Was  the  signature,  the  name  of  Mr.  Eraser, 
on  the  dociunent  at  the  time  you  signed  it  ? 

A.  Just  on  here  just  now  is  the  only  time  I 
saw  it. 

Q.     Was  that  signed  in  your  presence? 

A.  I  don't  believe  it  was  signed.  It  was  just 
typewritten  on  the  bottom  there  when  I  looked  at 
the  date  just  now. 

Q.  You  looked  at  the  date  and  you  found  the 
date,  apparently,  to  be  handwritten,  did  you? 

A.    Yes,  I  did. 

Q.  Do  you  know  who  placed  this  date  on  the 
document  shown  as  the  figures  1/28/49? 

A.    No,  sir,  I  do  not  know. 

Q.  Do  you  know  who  wrote  the  other  number 
below  it? 

A.    No,  sir,  I  don't.  That  isn't  my  writing. 

Q.    I  say  appearing  above  your  signature 

Mr.  Heily:  I  am  going  to  object  to  any  state- 
ments taken  [105]  out  of  the  document  as  not  prop- 
erly in  evidence. 

The  Court:     I  don't  know  whether  you  have  a 
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right  to  cross-examine  this  witness  on  that.    He  is 

your  witness. 

Mr.  Wynn:  That  is  true.  I  am  examining  as  to 
something  which  appears  here  as  to  when  he  did  it. 

The  Court:  You  are  cross-examining,  as  far  as 
I  am  able  to  ascertain.  Of  course,  no  objection  is 
raised. 

Mr.  Heily:  I  will  object  to  the  fact  that  he  is 
cross-examining  his  own  witness. 

The  Court :  I  don't  think  you  are  entitled  to  read 
to  the  jury  an}i:hing  that  is  in  the  document. 

Mr.  Wynn:     I  don't  intend  to,  your  Honor. 

Q.  Did  you  place  any  writing  or  did  you  depict 
anything  on  this  document  before  you  other  than 
the  signature  which  you  have  identified? 

A.     No,  sir. 

Q.     That  question  is  clear? 

A.     He  put  the  cross  on  there  and  I  signed. 

Q.  My  question  was  clear,  you  did  not  put  any- 
thing else  on  this  document  ?  A.     No,  sir. 

The  Court:  May  I  ask  a  question?  The  only 
thing  you  signed  was  your  name  ? 

The  Witness :    Yes,  sir,  that  is  all. 

Q.  (By  Mr.  Wj^nn) :  After  this  occasion  in 
January  1949,  [106]  did  you  later  make  any  state- 
ments concerning  the  facts  surrounding  the  accident 
to  anyone  acting  on  behalf  of  your  insurance  com- 
pany? A.     I  don't  recall. 

Mr.  Heily:     Do  you  understand  the  question. 

The  Witness:  No,  I  don't  understand  the  ques- 
tion. 
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Q.  (By  Mr.  Wynn)  :  You  recall,  do  you,  that 
some  time  after  the  statement  or  the  report  of 
January  1949,  you  had  some  conversation  with  some 
representative  of  the  insurance  company? 

A.     Yes,  sir. 

Q.     About  when  was  that  next  conversation  ? 

A.  I  think  I  went  into  Mr.  Fraser's  office  and 
talked  to  him  after  the  accident. 

Q.     And  when  was  that? 

A.  Oh,  approximately  two  weeks  after  the  acci- 
dent. 

Q.  Then  subsequently  did  you  meet  Mr.  Medlen 
in  connection  with  the  accident? 

A.    Yes,  I  did. 

Q.  And  you  recognize  Mr.  Medlen  seated  at  the 
counsel  table  ?  A.     I  do. 

Q.     When  did  you  first  meet  him  ? 

A.  It  was  in  Mr.  Eraser 's  office  in  the  Auto  Club 
in  Ventura,  I  believe.  [107] 

Q.  Did  you  have  a  conversation  with  Mr.  Medlen 
in  Mr.  Fraser's  presence? 

A.  I  am  not  sure.  We  probably  had  conversa- 
tion, introduction,  everything.  I  don't  recall  the 
conversation. 

Q.  But  this  date  approximately  two  weeks  after 
the  accident  is  the  first  one  you  recall? 

A.    Yes,  sir. 

Q.  At  that  time  did  you  examine  a  copy  of  the 
^* Assured 's  Report"  that  you  made  on  January  28 
of  1949? 


130  Standard  Accident  Insurance  Co. 

(Testimony  of  Billy  R.  Towry.) 

A.  You  mean  renew  the  insurance?  Or  what  do 
you  mean  on  that? 

Q.  I  was  directing  your  attention  to  the  docu- 
ment you  have  inspected. 

A.    No,  I  did  not  read  that. 

Q.    At  that  time?  A.     No,  sir. 

Q.  What  was  the  substance  of  the  conversation 
at  that  meeting  in  Santa  Barbara? 

Mr.  Heily :     In  where  ? 

Q.  (By  Mr.  Wynn)  :  I  thought  you  said  Santa 
Barbara.  Am  I  incorrect  ? 

A.     No,  sir.  Ventura. 

Q.    Ventura.   I  am  sorry. 

A.    I  went  to  see  Mr.  Fraser  on  several  occasions 
on  my  car.    He  had  my  car  towed  to  Los  Angeles     | 
for  repairs,  and  [108]  that  was  probably  the  con- 
versation. I  don't  recall,  but  I  saw  him  on  several 
occasions  for  that  purpose. 

Q.  Do  you  recall  on  or  about  July  11,  1949,  hav- 
ing a  conversation  with  Mr.  Medlen  in  your  home? 

A.    I  do. 

Q.     Who  was  present  at  that  time? 

A.    My  wife. 

Q.     Did  she  participate  in  the  conversation? 

A.    No. 

Q.  Can  you  state  in  substance  what  was  said  now 
by  Mr.  Medlen  and  what  was  said  by  yourself  at 
that  time? 

A.  No,  I  don't  recall.  I  don't  recall  the  conver- 
sation. 
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Q.  But  you  do  recall  making  some  statements  to 
him?  A.     I  do. 

Q.  And  subsequently  did  Mr.  Medlen  hand  to  you 
a  statement  purporting  to  be  the  substance  of  what 
information  you  gave  on  that  occasion? 

A.    Yes,  he  did. 

Q.  I  show  you  a  document  dated  July  11,  1949, 
consisting  of  two  typewritten  pages,  which  is  in 
evidence  as  Defendant's  Exhibit  E,  and  ask  you 
if  you  have  ever  seen  that  document  before? 

A.     Yes,  I  saw  it.  [109] 

Q.  Directing  your  attention  to  the  initials  B.R.T. 
appearing  on  the  first  page  did  you  affix  jouv  initials 
there?  A.     Yes,  I  did. 

Q.  And  likewise  the  initials  B.R.T.  on  the  sec- 
ond page?  A.     I  did. 

Q.  And  the  signature  "Billy  Ray  Towry"  is 
yours?  A.     Yes. 

Q.  At  the  time  you  signed  that  statement,  you 
read  it,  did  you  ? 

A.  Well,  yes,  I  did.  I  was  asleep  when  he  came 
there.  I  was  working  the  morning  tour  in  the  oil 
fields,  and  my  wife  came  in  and  woke  me  up  and 
she  said,  "Mr.  Medlen  is  here.  He  would  like  to 
talk  to  you."  And  so  that  is  when  I  had  to  sign 
those. 

Q.  Do  I  understand,  Mr.  Towry,  that  Mr.  Medlen 
called  at  your  home  only  once  in  connection  with 
your  signing  this  statement? 

A.  Well,  I  don't  recall  that.  I  don't  know  if  it 
was  once  or  twice. 
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Q.  He  didn't  have  a  typewriter  with  him,  did  he, 
when  he  called  %  A.    No. 

Q.  You  do  recall  an  occasion  when  he  handed  you 
a  [110]  document  which  you  did  then  read  and  sign  ? 

A.     Yes,  sir. 

Q.  Do  you  recall  subsequently  giving  your  depo- 
sitions in  the  actions  pending  in  Ventura  County? 

A.     Yes,  sir. 

Q.     That  was  on  or  about  October  28,  1949? 

A.     Approximately. 

Q.  Did  you  later  have  an  opportunity  to  read  a 
transcript  of  the  deposition  given  by  you? 

A.     I  did. 

Q.     When  did  you  read  it  ? 

A.  I  don't  know  the  exact  date  on  that.  Probably, 
maybe,  two  months  later. 

Q.  Can  you  fix  it  as  before  or  after  the  holiday 
season  in  1949,  after  the  first  of  the  year? 

A.  I  believe  it  was  after  the  first  of  the  year, 
yes. 

Q.  What  was  the  occasion  of  your  reading  the 
deposition  ? 

A.  Well,  let's  see.  I  don't  recall  the  first  time  I 
read  it,  even. 

Q.  Do  you  recall  receiving  in  the  mail  some  time 
in  March  of  1950  a  notice  from  the  insurance  com- 
pany? A.     I  did. 

Q.  You  have  been  directed  by  subpoena  duces 
tecum  to  [111]  produce  that  in  court.  Do  you  have 
that  with  you? 
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A.  No.  I  have  it  in  my  car.  I  can  bring  it  in 
during  recess. 

Q.     It  is  available?  A.    It  is  available,  yes. 

Mr.  Wynn :  With  the  court 's  permission,  we  will 
pass  that  so  you  can  get  it  later. 

The  Court:  All  right.  We  will  take  a  recess  in 
a  few  minutes  and  you  can  get  it  during  the  recess. 

Q.  (By  Mr.  Wynn) :  The  notice  which  I  have 
referred  to,  and  which  I  will  shortly  present  to  you, 
or  a  copy,  was  received  some  time,  to  the  best  of 
your  recollection,  in  March  1950? 

A.     Yes,  it  was. 

Q.  And  that  notice  was  received  after  the  time 
that  you  had  given  your  deposition  in  the  case,  was 
it  not  ?  A.    It  was. 

Q.  Was  it  received  by  you  before  the  time  you 
had  first  read  a  transcript  of  the  deposition  ? 

A.    Let's  see,  now.  I  don't  recall  if  it  was  or  not. 

Q.  Mr.  Towry,  after  receipt  of  this  document, 
which  you  can  produce  after  recess,  can  you  not  ? 

A.    Yes. 

Q.  After  receipt  of  that  document,  did  you  con- 
sult with  Mr.  Willard,  an  attorney,  concerning  the 
case?  [112]  A.    I  did. 

Q.  In  your  consultation  with  Mr.  Willard,  did 
you  have  a  transcript  of  the  deposition  given  by 
you  ?  A.    Yes. 

Q.  Approximately  when  was  it  you  conferred 
with  Mr.  Willard? 

A.  Well,  let's  see.  I  had  talked  to  Mr.  Willard 
before  I  received  this  document  that  you  sent. 
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Q.  Before  you  received  the  notice  from  the  in- 
surance company?  A.    Yes. 

Q.  At  that  time  did  you  discuss  with  Mr.  Willard 
your  testimony  given  in  the  deposition? 

A.     I  did. 

Q.  And  did  you  have  a  copy  of  the  transcript  of 
that  testimony  at  the  time  you  first  talked  to  Mr. 
Willard?  A.    Yes. 

Q.  So  your  first  conversation  with  Mr.  Willard 
was  then  before  receipt  of  this  letter  of  March  1950, 
and  after  what  date?  In  other  words,  I  am  trying 
to  say,  was  it  after  the  first  of  the  year  you  first 
talked  to  Mr.  Willard? 

A.  Yes,  it  was  after  the  first  of  the  year.  It  was 
between  March  13th  and  March  20th,  along  about 
that.  On  March  13th  the  letter  was  dated  for  the 
notice  of  withdrawal,  which  was  the  following  Mon- 
day, would  be  the  20th.  In  the  meantime,  I  hadn't 
received  the  letter,  and  he  went  to  court  for  me  and 
they  couldn  't  get  the  motion  for  withdrawal  through 
the  court,  because  the  letter  was  not  properly  sent. 
It  hadn't  had  enough  time  to  reach  me  for  the  court. 

Q.  So,  as  I  understand  it,  and  I  don't  want  to  be 
misleading,  but  only  to  be  correct,  you  first  discussed 
the  matter  of  the  testimony  you  gave  in  your  deposi- 
tion with  Mr.  Willard  along  about  the  13th  of  March 
1950?  A.    Yes,  sir. 

Q.  Do  you  recall  a  conversation  with  Mr.  Medlen 
in  your  home  on  or  about  November  30,  1949,  or 
December  1,  1949?  A.     Yes,  I  believe  I  do. 

Q.     Do  you  recall  that  Mr.  Medlen  at  that  time 
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told  you  that  apparently  someone  was  lying  in  con- 
nection with 

Mr.  Heily:     I  object  to  this  as  leading. 

The  Court:     What  is  the  objection? 

Mr.  Heily :     That  it  is  leading,  your  Honor. 

The  Court :     I  think  it  is  leading. 

Q.  (By  Mr.  Wynn) :  What  conversation  did 
you  have  with  Mr.  Medlen  on  that  occasion?  First, 
will  you  tell  us  who  was  present  other  than  your- 
self and  Mr.  Medlen  ? 

A.  My  mother  and  father  were  present,  but  my 
father,  he  doesn't  hear  very  well,  so  he  wasn't  listen- 
ing to  the  conversation. 

Q.  What  did  Mr.  Medlen  say  to  you  in  substance 
at  [114]  that  time? 

A.  Well,  he  says  that  the  deposition  we  had  made 
the  month  before,  there  was  mistakes  in  them  some 
way  and  he  wanted  to  straighten  them  out,  that  he 
was  there  to  help  me  and  not  against  me. 

Q.  What  did  he  tell  you,  if  anything,  as  to  what 
you  have  referred  to  as  the  mistakes  ? 

A.     Yes,  he  mentioned  drinking  in  there. 

Q.     What  did  you  tell  Mr.  Medlen? 

A.     I  told  him  I  had. 

Q.    Did  you  say  anything  else?  A.    No,  sir. 

Q.     Did  Mr.  Medlen  say  anything? 

A.  He  just  said  he  wanted  to  get  it  all  straight- 
ened out  before  court,  that  the  deposition  was  incor- 
rect on  my  part  and  he  was  going  to  help  me,  not 
against  me  on  it. 

Q.     Following  that  conversation,  your  next  deal- 
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ing  with  the  insurance  company  was  when  you  re- 
ceived a  letter  from  them,  is  that  right,  in  March 
of  1950? 

A.  Yes,  I  believe  it  was.  I  am  not  too  certain 
about  that. 

Q.  Then  upon  receipt  of  the  letter  in  March, 
1950,  you  consulted  Mr.  Willard,  is  that  right? 

A.    Yes. 

Q.  And  in  the  course  of  your  dealings  with  [115] 
Mr.  Willard,  you  made  corrections  upon  the  orig- 
inal deposition  given  by  you,  did  you? 

A.     I  did. 

Q.  And  those  corrections  were  made,  to  the  best 
of  your  recollection,  about  w^hat  date? 

A.  It  was  about  the — approximately  the  18th  to 
the  20th,  approximately. 

Mr.  Wynn :  I  believe  I  have  no  further  questions, 
your  Honor,  with  one  exception.  I  want  permission 
to  introduce  the  original  document  we  have  re- 
ferred to  after  the  recess. 

The  Court:  Maybe  it  will  be  stipulated  the  copy 
can  be  introduced.  I  don't  know.  Do  you  have  any 
objection? 

Mr.  Heily:  I  will  have  an  objection  to  it,  your 
Honor. 

The  Court:     You  will? 

Mr.  Heily:     Yes. 

The  Court:  All  right.  You  can  present  it  after 
the  recess. 

Mr.  Heily:  Do  you  wish  me  to  start  my  cross- 
examination  now? 
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The  Court:  Well,  maybe  we'd  better  take  our 
morning  recess  now. 

Ladies  and  gentlemen  of  the  jury,  we  are  about 
to  take  another  recess.  Again  it  is  my  duty  to 
admonish  you  you  are  not  to  discuss  this  case  with 
anyone,  not  to  allow  anyone  [116]  to  discuss  it  with 
you,  you  are  not  to  formulate  or  express  any  opinion 
as  to  the  rights  of  the  parties  until  this  case  has 
been  finally  submitted  to  you. 

With  that  admonition,  we  will  now  recess  until 
10  minutes  after  11 :00. 

(Recess.) 

The  Court:  Before  cross-examination,  maybe 
you'd  better  introduce  the  document. 

Mr.  Wynn:     Yes. 

The  Court:  Is  it  stipulated  the  jury  is  present 
and  in  the  box? 

Mr.  Wynn:     So  stipulated. 

Mr.  Heily:     So  stipulated. 

Q.  (By  Mr.  Wynn)  :  Mr.  Towry,  you  have  now 
produced  a  letter  which  you  received  from  the 
Standard  Accident  Insurance  Company,  have  you? 

A.     I  have. 

Q.  That  is  a  letter  bearing  date  March  13,  1950, 
consisting  of  two  pages,  and  appearing  to  be  signed 
by  H.  T.  Ellerby?  A.    Right. 

Q.  You  received  that  letter  in  the  mail  shortly 
after  the  date  of  March  13,  1950?  A.    Yes. 

Mr.  Wynn :  We  offer  this  in  evidence  as  def end- 
ant 's  exhibit  [117]  next  in  order,  if  the  court  please. 
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Mr.  Heily:  To  which  I  object,  your  Honor,  on 
the  ground  that  the  letter  contains  self-serving  dec- 
larations and  statements  that  have  been  denied 
admission  into  evidence  already,  and  for  the  purpose 
of  facilitating  the  trial,  I  am  willing  to  stipulate 
that  the  letter  denies  liability  to  this  assured,  but 
so  far  as  it  being  pertinent  or  material  to  any  other 
issue  in  the  case,  it  is  entirely  inmiaterial. 

The  Court:  May  I  look  at  the  letter?  Mark  it 
for  identification  first. 

The  Clerk:  Defendant's  Exhibit  F  for  identifica- 
tion, your  Honor. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  F  for  identification.) 

The  Court:  I  think  the  letter  is  objectionable  be- 
cause of  the  detail  it  goes  into.  I  think  the  first  two 
paragraphs  are  admissible,  and  also  the  last  half  of 
the  next  to  the  last  paragraph  and  the  last  para- 
graph. 

Mr.  Wynn:  Would  you  indicate  again,  your 
Honor,  what  that  was?   The  first  two  paragraphs? 

The  Court:    Yes. 

Mr.  Wynn :  That  would  be  ending  with  the  quoted 
phrase  ? 

The  Court:  With  the  quoted  phrase.  Then  on 
the  next  page,  five  lines  down,  "The  company 
further  takes  the  position."  [118] 

Mr.  Wynn :    Through  the  remainder  ? 

The  Court:  The  rest  of  that,  I  think,  is  satis- 
factory.    I  will  allow  those  portions  of  the  letter 
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to  be  introduced  in  evidence  and  read  to  the  jury. 
The  other  portions  I  will  not  allow  to  be  introduced 
in  evidence  and  read  to  the  jury.  The  letter  cannot 
be  shown  to  the  jury  by  counsel,  but  you  can  read 
the  portion  indicated. 

Mr.  Wynn :  Yes.  I  will  read  that  at  the  present 
time  with  the  court 's  permission. 

Ladies  and  gentlemen,  I  am  reading  from  a  docu- 
ment which  has  been  admitted  in  evidence  in  part 
as  Defendant's  Exhibit  F,  reading  as  follows: 

Mr.  Heily:  May  I  interject  just  a  moment?  I 
believe  you  said,  your  Honor,  the  first  two  para- 
graphs. 

The  Court:     Yes. 

Mr.  Wynn:  Perhaps  we  should  approach  the 
bench. 

The  Court:    All  right. 

(The  following  proceedings  were  had  at  the 
bench  outside  the  hearing  of  the  jury: 

The  Court :  My  ruling  is  down  this  far  only,  the 
first  two  paragraphs,  and  then  beginning  over  here 
with  "The  company  further  takes  the  position." 

(The  following  proceedings  were  had  in  the 
hearing  and  [119]  presence  of  the  jury:) 

Mr.  Wynn:  The  letter  is  addressed  to  Mr.  Billy 
Towry. 

"Dear  Mr.  Towry: 

"On  February  10,  1948,  the  Standard  Acci- 
dent Insurance  Company  issued  to  you  its  pol- 
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icy  of  Automobile  Liability  Insurance  No. 
J894065,  covering  a  certain  1948  Chevrolet  4- 
door  Sedan  for  certain  bodily  injury  and  medi- 
cal payments  limits  for  a  period  of  one  year. 
The  policy  provided,  among  other  things,  under 
Condition  8 : 

'*  'Assistance  and  Cooperation  of  the  Insured 
— Coverage  A  .  .  .  The  insured  shall  cooperate 
with  the  company  and,  upon  the  company's  re- 
quest, shall  attend  hearings  and  trials  and  shall 
assist  in  effecting  settlements,  securing  and  giv- 
ing evidence,  obtaining  the  attendance  of  wit- 
nesses and  in  the  conduct  of  suits.'  " 


a* 


''The  company  further  takes  the  position 
that  by  virtue  of  your  false  testimony  that  you 
have  failed  to  cooperate  with  the  company  as 
required  by  the  terms  thereof  and  as  set  forth 
above.  You  are  advised  that  the  company  here- 
by disclaims  any  and  all  liability  under  its 
contract  [120]  by  virtue  of  your  breach  thereof, 
to  indemnify  you  for  any  loss  arising  out  of  any 
claims  or  law  suits  brought  because  of  said 
accident,  and  further,  denies  any  obligation  to 
defend  such  law  suits  and  further,  denies  any 
obligation  or  duty  under  said  contract  arising 
out  of  said  accident  or  inuries  to  any  person 
sustained  therein. 

"The  company's  attorneys.  Bander,  Gilbert, 
Thompson,    Kelly    &    Veatch,    have    been    in- 
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structed  to  withdraw  as  your  attorneys  of  rec- 
ord in  the  defense  of  said  actions,  and  you  are 
advised  to  make  arrangements  with  other  coun- 
sel to  carry  on  your  defense  if  you  so  desire." 

No  further  questions. 

Cross-Examination 
By  Mr.  Heily : 

Q.  Mr.  Towry,  I  hand  you  this  statement  you 
signed  in  July,  Defendant's  Exhibit  E,  and  direct 
your  attention  to  the  phrase  contained  therein, 
*'None  of  us  had  any  intoxicating  liquor  to  drink." 

Now,  Mr.  Towry,  what  did  you  mean  by  making 
this  statement  ? 

Mr.  Wynn:  Just  a  moment.  That  calls  for  a 
conclusion  of  this  witness.  The  document  speaks 
for  itself.  His  translation  [121]  is  not  admissible 
in  evidence. 

Mr.  Heily :    Withdraw  it. 

The  Court :    It  has  been  withdrawn. 

Q.  (By  Mr.  Heily) :  What  was  your  under- 
standing at  that  time  of  the  words  **  intoxicating 
liquor"? 

A.     Hard  liquor. 

Q.    Would  that  include  beer? 

A.     Not  including  beer. 

Q.  Since  that  time,  have  you  ascertained  that  the 
words  'intoxicating  liquor"  include  beer? 

A.    Yes,  I  understand  now. 

Q.     Now,   at  the  time  you  had  this   deposition 
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taken  in  October  of  1949,  had  you  been  notified  to 

be  present  at  Mr.  Hollingsworth's  office? 

A.    Yes. 

Q.    Who  had  notified  you? 

A.     I  am  not  certain  who  notified  me  on  that. 

Q.  Was  it  Mr.  Thompson,  the  insurance  com- 
pany attorney?  A.     No. 

Q.    You  don't  recall? 

A.    It  was  not  Mr.  Thompson. 

Q.    WasitMr.  Yeatch? 

A.    Yeatch  is  the  name. 

Q.  Did  you  arrive  at  Mr.  Hollingsworth's  office 
at  [122]  the  appointed  time?  A.     I  did. 

Q.    Did  you  see  Mr.  Yeatch  there? 

A.    I  did. 

Q.  Did  he  talk  to  you  about  the  facts  of  this 
accident  in  any  way,  in  any  particular? 

A.  No.  Ho  introduced  himself  to  me  and  he  said, 
**It  will  be  a  little  while  before  the  depositions  are 
taken."  He  explained  there  would  be  depositions 
taken  there,  but  he  didn't  say  of  what. 

Q.  Is  that  the  substance  of  his  conversation  with 
you  before  taking  the  deposition  ?  A.    Yes,  sir. 

Q.  Did  he  explain  to  you  anjrfching  about  what 
the  deposition  was?  A.    No,  sir. 

Q.  Did  he  instruct  you  on  what  the  effect  of 
taking  a  deposition  was? 

A.    No,  sir,  he  didn't  explain  to  me. 

Q.  He  didn't  explain  to  you  about  what  a  depo- 
sition was?  A.     No,  sir. 

The  Court:    May  I  ask  a  question? 
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Did  you  ever  have  a  deposition  taken  before  ? 

The  Witness:     No,  sir.  [123] 

Mr.  Heily:  That  was  to  be  my  next  question, 
your  Honor. 

Q.  When  you  did  sit  down  to  have  your  deposi- 
tion taken,  do  you  remember  who  all  was  present  ? 

A.  I  can  tell  you  as  many  as  I  know  I  remember 
being  there. 

Q.    All  right. 

A.    Mr.  Henderson,  Mr.  Hollingsworth. 

Q.    They  were  attorneys  for  Mr.  Mack? 

A.  That's  right.  And  Mack  himself,  Vivian 
Delozier,  and  you  were  there,  and  I  believe  the  court 
reporter  was  there. 

Q.    The  court  reporter  was  there,  too? 

A.    Yes. 

Q.    And  Mr.  Veatch? 

A.    And  Mr.  Veatch,  yes,  sir. 

Q.    He  was  representing  you,  is  that  right? 

A.    Well,  yes. 

Q.  And  I  was  representing  Vivian  Delozier,  now 
Vivian  Winget?  A.    Right,  yes,  sir. 

Q.    And  Vivian's  father  was  there,  was  he? 

A.    Yes,  he  was  there. 

Q.  At  that  time,  Mr.  Towry,  were  there  strained 
relations  between  you  and  your  father-in-law  and 
Vivian?  [124]  A.    Well,  yes,  sir. 

Mr.  Wynn:  I  think  that  is  immaterial  in  the 
first  place,  if  the  court  please,  and  in  the  second 
place,  it  calls  again  for  an  opinion  and  conclusion. 
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The  Court:  Sustained  upon  the  ground  it  calls 
for  a  conclusion. 

Mr.  Heily:  I  think  that's  right.  The  first 
ground  isn't  right,  though. 

Q.  What  was  your  feeling,  Mr.  Towry,  when 
these  actions  were  filed  against  you  insofar  as  your 
in-laws  were  concerned  ? 

Mr.  Wynn:  I  think  that  is  inadmissible  on  both 
grounds  previously  raised.    It  calls  for  his  feeling. 

The  Court:  Well,  the  only  issue  in  this  case  is 
whether  or  not  this  witness  cooperated  with  the 
insurance  company. 

Mr.  Heily:  Your  Honor,  may  I  point  out  the 
reason  behind  that?  He  has  brought  into  evidence 
the  fact  that  Mr.  Towry  was  related  to  Vivian  Win- 
get,  and  he  has  brought  out  the  fact  that  Mr.  Mack 
was  his  brother-in-law,  I  believe,  and  I  think  the 
implication  he  is  trying  to  get  is  something  that  the 
relatives  were  cooperating  to  beat  the  insurance 
company,  and  I  am  merely  now  trying  to  show  that 
is  not  the  case. 

The  Court:  Of  course,  the  question  here  is 
whether  or  not  this  witness  cooperated.  That  may 
be  a  question  of  state  of  mind  and  intent.  [125] 

Mr.  Heily:     It  goes  to  the  weight,  possibly. 

The  Court:     Objection  overruled. 

Q.  (By  Mr.  Heily)  :  You  tell  us,  Mr.  Towry, 
how  you  felt  about  these  actions  being  brought 
against  you. 

A.    Well,  I  didn't  like  it  when  I  heard  about  it. 
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I  knew  there  would  be  nothing  but  trouble,   and 

there  was  trouble  back  and  forth  on  the  deal. 

Q.     What  do  you  mean  by ''trouble'"? 

A.  I  mean  we  didn't  get  along  too  well  on  my 
wife's  part  and  I.    We  didn't  get  along  too  well. 

Q.     Your  wife  is  the  sister  of  Vivian  ? 

A.  That's  right.  I  couldn't  think  hard  of  my 
.wife's  sister,  because  it  was  her  sister. 

Q.  You  and  your  \^i.fe  had  a  number  of  quarrels, 
is  that  right?  A.     That's  right. 

Q.     How  about  your  father-in-law? 

A.    We  also  had  quarrels. 

Q.  Now,  then,  when  you  were  asked  this  question 
in  the  deposition,  "Did  you  have  any  intoxicating 
liquors,"  at  that  time  did  you  still  have  the  same 
understanding  that  you  had  in  July  regarding  the 
meaning  of  intoxicating  liquors? 

A.     Yes,  I  did. 

Mr.  Wynn:  Just  a  moment.  I  think  probably 
the  deposition  should  be  in  front  of  the  witness  and 
reference  made,  so  [126]  we  will  know  just  what 
question  is  being  referred  to,  your  Honor. 

The  Court :  I  think  possibly  that  is  proper.  The 
deposition  ought  to  be  shown  to  the  witness.  Now 
you  are  talking  about  the  time  when  the  deposition 
was  taken? 

Mr.  Heily :    Yes. 

Q.  I  am  showdng  you  page  8  of  the  deposition, 
and  quote  to  you  from  line  10: 

''Q.     No  intoxicating  liquor? 
"A.     No." 
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The  correction  is,  "No,  except  for  some  beer." 
The  Court:     Don't  read  the  corrections,  because 
the  corrections  are  immaterial  at  this  time.    You  are 
talking  about  the  time  the  deposition  was  taken. 
Mr.  Heily:    Very  well,  your  Honor. 
Q.     (Reading) 

"Q.     No  intoxicating  liquor  •? 
**A.    No." 

At  the  time  you  made  that  answer,  what  was  your 
understanding  with  reference  to  the  meaning  of  the 
words  '* intoxicating  liquor"? 

Mr.  Wynn:  Asked  and  answered,  your  Honor. 
Object  to  it  on  that  ground. 

The  Court:  Will  you  stipulate  the  answer  is  he 
didn't  think [127] 

Mr.  Wynn:  He  has  already  answered  over  my 
objection. 

The  Court:    Objection  overruled. 

Mr.  Heily:  That  was  concerning  July,  Mr. 
Wynn.  Now  we  are  referring  to  the  time  of  the 
deposition. 

The  Court:     Objection  overruled. 

The  Witness:  My  belief  on  intoxicating  liquor 
was  hard  liquor,  not  beer. 

Q.     (By  Mr.  Heily) :     Now,  I  direct  your  atten- 
tion to  the  question  on  page  15,  line  23 : 
"Q.    You  didn't  drink  any  beer? 
"A.    No." 

At  the  time  of  making  that  statement,  that  you 
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had  not  been  drinking  any  beer,  that  was  false, 

wasn't  it?  A.    Yes. 

Q.  Will  you  tell  us  the  reason,  if  any,  for  making 
that  false  statement? 

A.  Well,  there  hadn't  anyone  mentioned  about 
drinking  in  the  case  before  even  in  the  hospital  or 
after  we  left  the  hospital  or  anything.  There  hadn't 
been  any  mention  about  drinking.  That  is  why  I 
said  no.  I  was  cooperating  with  the  insurance  com- 
pany. 

Q.  You  felt,  in  other  words,  didn't  you,  if  you 
answered  no,  your  chance  of  having  judgment  taken 
against  you  would  bo  lessened,  isn't  that  right? 

A.     That's  right.  [128] 

Q.  And  that  would  amount  to  avoiding  the  lia- 
bility or  avoiding  having  the  insurance  company 
pay?  A.    That's  right. 

Q.    No  one  had  told  you  anything  about 

A.  No  one  had  said  anything  from  the  insurance 
company  or  anyone  else  about  drinking.  No  one  had 
mentioned  it. 

Q.  Had  anyone  ever  asked  you  if  you  had  drunk 
any  beer,  anyone  from  the  insurance  company,  prior 
to  that  time?  A.    No,  sir. 

Q.  Had  Mr.  Medlen  ever  asked  you  if  you  had 
drunk  any  beer? 

A.  I  don't  recall  if  he  asked  me  about  that  o  ' 
not.  There  wasn't  anything  in  the  small  deposition 
he  taken  at  my  home,  if  that  is  what  that  was. 

Q.  The  only  thing  he  asked  you  is,  "Was  there 
any  drinking  of  intoxicating  liquors,"  is  that  right? 
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A.     That's  right. 

Q.  And  there  was  none,  was  there,  of  hard  liquor, 
as  you  understood  it  ?  A.    No,  sir. 

Q.  How  much  beer  did  you  actually  have  that 
day  ?  A.    Approximately  six  bottles. 

Q.     Over  what  period  of  time  % 

A.  From  about  10:00  or  11;00  o'clock  that  morn- 
ing until  5:30  or  6:00.  [129] 

Q.    Did  you  eat  during  that  time  ? 

A.    I  did. 

Q.     How  many  times? 

A.  One  meal  at  noon  and  about  two  or  three 
sandwiches  in  the  afternoon. 

Q.  Let's  get  this  in  chronological  order.  After 
the  depositions  were  taken,  the  next  time  you  were 
contacted  by  anyone  from  the  insurance  company 
was  in  the  last  part  of  November  or  early  December, 
is  that  correct?  A.    That's  right. 

Q.    Mr.  Medlen  came  to  see  you  at  your  home  ? 

A.    That's  right. 

Q.  And  at  that  time  he  stated  to  you  that  there 
had  been  some  mistakes  in  the  deposition? 

A.    That's  right. 

Q.  And  he  asked  you  if  you  had  been  drinking 
beer?  A.    That's  right. 

Q.  And  you  told  him,  didn't  you,  that  you  had 
been  drinking  beer?  A.    That's  right,  I  did. 

Q.  Did  you  tell  him  how  much  beer  you  had  had 
to  drink? 

A.    Yes.    I  told  him  all  the  stops  we  made,  no 
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cocktail  lounge,  that  they  were  cafes  and  they  had 

beer. 

Q.    But  you  had  beer  there?  [130] 

A.     That's  right. 

Q.  And  you  had  a  total  of  not  more  than  five  or 
six  bottles  of  beer?  A.    That's  right. 

Q.     Small  bottles?  A.     Small  bottles,  yes. 

Q.  Then  at  that  time  didn't  Mr.  Medlen  say, 
about  the  time  he  was  leaving,  '* Let's  keep  this 
quiet, ' '  or  words  to  that  effect  ?  A.    He  did. 

Q.  And  didn't  he  step  out  of  the  house  and  then 
come  back  and  tap  on  the  door  again? 

A.    He  did. 

Q.    And  what  did  he  say  then? 

A.  I  opened  the  door,  I  was  standing  in  front  of 
the  door,  and  he  said,  "We  have  to  keep  this  quiet." 
He  said,  "Don't  go  talking  to  anyone  about  it." 

Q.  You  had  just  had  a  conversation  with  your 
mother,  didn't  you,  just  after  he  left  the  first  time? 

A.     That's  right. 

Q.  And  what  were  you  discussing  with  your 
mother  ? 

Mr.  Wynn :    That  is  objected  to  as  hearsay. 

The  Court :  I  think  that  the  conversation  is  hear- 
say, but  is  the  topic  of  the  conversation  hearsay  ? 

Mr.  Heily:    I  don't  think  so.  [131] 

The  Court:    Overruled. 

Q.  (By  Mr.  Heily) :  Just  tell  us  the  topic  of 
your  conversation. 

A.  Well,  I  was  just  talking  to  my  mother 
about 
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The  Court:  You  can't  tell  what  you  said.  The 
question  is  what  were  you  talking  about? 

The  Witness:  We  were  talking  about  keeping  it 
quiet,  what  did  he  mean  by  keeping  it  quiet. 

Q.  (By  Mr.  Heily)  :  Did  he  overhear  you  say- 
ing that? 

A.  Well,  I  don't  think  he  did.  He  might  have. 
I  don't  know  how  close  to  the  door  he  was,  but  he 
just  left  and  came  back  and  knocked. 

Q.  He  went  out  on  the  porch  and  turned  around 
and  came  back  and  knocked  and  said  something  to 
the  effect  that,  '* Don't  say  anything  about  it,  kee]) 
it  quiet "  ?  A.     That 's  right. 

Q.  During  all  of  your  negotiations  with  Mr. 
Fraser  of  the  insurance  company,  Mr.  Veatch  of  the 
insurance  company,  and  Mr.  Medlen  of  the  insur- 
ance company,  did  any  of  them  tell  you  you  had  to 
be  sure  and  tell  them  all  the  truth  and  all  the  facts  ? 

A.  No,  except  Medlen.  He  says,  when  he  came 
to  my  home  in  December,  about  December  1st,  that 
was  the  only  time. 

Q.  That  is  the  only  time  he  asked  you  to  tell  all 
of  the  truth  and  all  of  ih^  facts?  [132] 

A.    That's  right. 

Q.  In  other  words,  during  all  of  this  time,  had 
you  been  answering  any  questions  they  asked  you? 

A.    I  did. 

Q.  You  had  done  everything  they  had  asked  you 
to  do?  A.    Yes. 

Q.     Signed  the  papers  they  presented  to  you  ? 
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A.  Yes.  There  were  meetings  called.  I  had 
notices  to  go  to  them.    I  went. 

Q.    You  had  to  take  off  from  work,  did  you? 

A.    I  did. 

Q.     You  were  working  for  wages,  is  that  right? 

A.     That's  right. 

Q.    You  took  off  from  work  and  lost  pay? 

A.    I  did. 

Q.  You  did  everything  they  asked  you,  signed 
answers  to  the  complaints,  and  appeared  at  the 
offices  they  asked  you  to  appear  at?  A.    Yes. 

Q.  Answered  every  question  they  asked  you 
truthfully?  A.    Yes. 

Q.  This  question  you  were  asked  concerning 
your  drinking  of  beer  at  the  time  of  the  deposition, 
that  wasn't  [133]  asked  by  the  insurance  company, 
was  it,  or  any  of  their  representatives? 

A.  No,  not  the  insurance  company.  Mr.  Medlen 
is  the  only  one. 

Q.  Mr.  Medlen  is  the  only  one  that  asked  you 
concerning  drinking  of  beer,  but  that  was  in  Decem- 
ber? A.     That's  right. 

Q.  But  at  the  time  of  the  deposition,  the  insur- 
ance company  didn't  ask  you  whether  you  had  been 
drinking  beer,  did  they  ?  A.    No. 

Q.  Only  Mr.  Hollingsworth  and  myself,  is  that 
right?  A.     That's  right. 

Q.  Whenever  the  insurance  company  asked  you 
any  questions,  you  told  them  the  truth,  didn't  you? 

A.     I  did. 

Q.    Next  in  chronological  order,  you  had  a  meet- 
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ing  with  Mr.  Ellerby,  didn't  you?  A.     Yes. 

Q.     Where  did  that  take  place? 

A.  At  the  Ventura  County  Court  House.  We 
met  at  the  Automobile  Club.  We  got  into  his  car 
and  drove  to  the  Court  House  in  Ventura  County. 

Q.    How  was  that  meeting  arranged? 


A 

Q 

A 

Q 

A 

Q 

Q 


Q 

A 

Q 
Q 


By  mail.    He  had  written  me  a  letter.  [134] 

And  asked  you  to  appear  at  the  Auto  Club? 

Yes. 

On  a  certain  day  at  a  certain  time? 

That's  right. 

And  you  appeared  there?  A.    I  did. 

Were  you  to  work  that  day? 

I  was  supposed  to  work  that  day,  yes,  but  I 
did  not  work. 

You  took  off  from  work  to  appear? 

Yes. 

And  lost  some  wages?  A.    I  did. 

When  you  got  to  the  Auto  Club,  who  was 
there  ? 

A.  I  walked  in.  I  knew  Mr.  Fraser.  I  walked 
in  to  Mr.  Fraser  and  I  believe,  Mr.  Medlen 
wrote  the  letter,  he  had  his  name  on  the  letter, 
saying  to  meet  him  there,  and  I  walked  in,  and  I 
knew  Mr.  Fraser.  I  walked  in  and  shook  hands  and 
talked  to  him  and  he  introduced  me  to  Mr.  Ellerby, 
so  Mr.  Ellerby  and  I  went  to  his  car  and  went  to 
the  court  house. 

Q.  You  went  up  to  the  court  house  with  Mr. 
Ellerby?  A.    Yes. 
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Q.  Mr.  Ellerby  is  of  Cass  and  Johansing,  isn't 
he?  A.    Yes. 

Q.  When  you  got  to  the  Court  House,  what  did 
you  do?  [135] 

A.  He  asked  for  a  court  reporter.  They  were 
all  in  court  at  that  time,  and  the  lady  upstairs  asked 
if  we  would  want  another  reporter,  a  private  re- 
porter, I  believe  it  was,  and  the  lady  called  Mss 
Kay  Dawson. 

Q.  This  meeting  took  place  about  February  28, 
1950,  wasn't  it? 

A.  I  don't  recall  the  exact  date  on  that.  It  was 
in  February  some  time. 

Q.  I  direct  your  attention  to  Defendant's  Ex- 
hibit A,  the  deposition.  It  is  called  a  "Reporting  of 
Deposition  of  Billy  Ray  Towry,  February  28,  1950, 
reported  by  Kay  Dawson."    Is  that  the  one? 

A.    Yes. 

Q.  While  Miss  Dawson  was  coming  to  the  office, 
you  and  Mr.  Ellerby  were  alone  in  the  room,  is  that 
right?  A.     That's  right. 

Q.  During  the  time  you  were  alone  in  the  room, 
what  did  Mr.  Ellerby  say  to  you  with  reference  to 
the  purpose  of  your  visit? 

A.  I  asked  Mr.  Ellerby — ^he  introduced  himself 
from  the  insurance  company,  and  I  asked  him  when 
the  action  was  taking  place,  and  he  said  he  didn't 
know.  He  said,  ''I  have  some  questions  to  ask  you 
and,"  he  said,  ''I  want  you  to  answer  them  true  or 
false."     He  said,  ''When  the  court  reporter  geb. 
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here,  will  you  answer  the  questions  I  ask  you  true 

or  [136]  falser' 

Q.  Did  he  say  anything  about  limiting  your  an- 
swers just  to  true  or  false  ? 

A.  He  did.  He  said  he  didn't  need  any  explana- 
tion, just  answer  true  or  false. 

Q.    All  he  wanted  was  true  or  false  % 

A.  To  the  questions  he  asked  me,  he  said,  '*You 
answer  true  or  false  and  don't  explain  it." 

Q.    And  "Don't  explain  it"?  A.     Right. 

Q.  When  Miss  Dawson  appeared,  you  followed 
his  instructions,  didn't  you? 

A.  Yes,  I  did.  We  sat  at  the  table  in  the  court 
reporter's  office  in  the  Court  House,  and  he  didn't 
explain  anything  else.  He  just  said  he  had  some 
questions  to  ask  me  and  answer  true  or  false.  He 
said,  "We  might  as  well  look  at  the  magazines.  She 
might  take  some  time  to  get  here."  So  we  looked 
at  the  magazines  until  she  got  there. 

Q.  You  didn't  try  to  explain  your  answers,  is 
that  correct?  A.    No. 

Q.  In  other  words,  you  did  everything  he  told 
you  to  do  ?  A.    I  did. 

Q.  Did  he  have  that  deposition  or  a  copy  of  it 
with  [137]  him  at  the  time  you  were  in  the  court 
reporter's  office? 

A.  Well,  I  didn't  see  it.  But  he  was  reading 
from — it  looked  like  a  deposition  with  a  brown  cover 
on  it.    I  didn't  read  it. 

Q.    You  didn't  read  it?  A.     No. 
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Q.  Had  you  ever  read,  the  deposition  or  a  copy  of 
it  up  until  that  time  ?  A.    No,  sir. 

Q.    Had  it  ever  been  presented  to  you  to  read  ? 

A.    No. 

Q.    Did  you  know  where  to  get  it?  A.    No. 

Q.  Mr.  Veatch  was  representing  you,  so  far  as 
you  knew,  isn't  that  right?  A.    That's  right. 

Q.  And  he  never  arranged  to  have  the  deposi- 
tion presented  to  you  for  correction  or  review? 

A.     No,  sir. 

Q.    No  one  did? 

A.  No  one  gave  me  the  deposition  to  read  over 
or  anything. 

Q.  You  don't  know  for  sure  Mr.  EUerby  wa^ 
reading  from  that  deposition  at  the  time  he  was 
questioning  you,  but  you  think  he  was,  is  that 
right?  [138]  A.    Yes,  sir. 

Q.  He  didn't  show  you  what  was  said  in  there, 
did  he? 

A.  No,  sir.  He  just  read  the  questions,  and  then 
he  read  the  answer,  and  he  says,  "When  I  read  the 
answer,"  he  said,  **You  answer  true  or  false." 

Q.  Now,  then,  about  the  13th  of  March  T950, 
you  received  some  word,  did  you  not,  that  the  com- 
pany had  denied  liability? 

A.  Yes,  sir.  It  was  around  the  7th  or  8th  when 
I  received  the  letter. 

Q.    7th  or  8th.    The  letter  is  dated  March  13th. 

A.  I  mean  the  17th  or  18th.  It  was  along  there- 
abouts.   The  letter  was  dated  March  13th. 

Q.    You  got  it  around  the  17th  or  18th? 
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A.    I  did. 

Q.  You  had  received  word  in  between  the  time 
the  letter  was  dated  and  the  17th  or  18th,  that  they 
were  den3dng  liability?  A.    Yes. 

Q.  And  during  that  time  did  you  do  anything 
yourself  % 

A.  No,  I  didn't  do  anything.  Mr.  Medlen  says 
to  keep  it  quiet,  not  consult  with  everyone  or  any- 
one, and  I  didn't  go  to  see  anyone  about  it.  [139] 

Q.  You  are  referring  to  Mr.  Medlen 's  statement 
to  you  in  December  or  late  November? 

A.    Yes. 

Q.  He  told  you  not  to  consult  with  anyone,  not 
to  talk  with  anyone?  A.    That's  right. 

Q.  And  so  you  were  following  his  instructions, 
is  that  right?  A.    That's  right. 

Q.     What  did  you  do  with  reference  to  this? 

A.  Well,  I  was  on  a  job.  My  father  came  out 
and  said  he  talked  to  some  lawyers,  that  he  heard 
some  way,  I  don't  know,  it  sounded  pretty  bad,  they 
were  withdrawing  from  the  case.  I  hadn't  got  the 
letter,  I  hadn't  received  the  letter  yet. 

So  my  father  talked  to  two  lawyers  about  this 
and  they  told  my  father  to  have  me  come  in  to  talk 
to  them. 

So  I  figured  if  I  talked  to  the  lawyers,  they  would 
know  something  about  it  and  I  went  in  and  talked 
to  the  lawyers  about  it,  and  that  is  the  first  time  I 
consulted  anyone  about  this. 

Q.  That  is  the  first  time  you  had  said  anything 
to  anyone  about  the  accident  after  Mr.  Medlen  told 
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you  to  keep  it  quiet?  A.     That^s  right.  [140] 

Q.    At  that  time  when  you  talked  to  the  lawyers 
— that  was  Mr.  Willard,  wasn't  it? 

A.     That's  right. 

Q.     The  gentleman  that  testified  here  yesterday? 

A.    It  was  Mr.  Willard. 

Q.    At  that  time  he  presented  or  showed  to  you 
the  deposition  or  a  copy  of  it,  is  that  right? 

A.    Yes. 

Q.    You  had  not  brought  the  deposition  with  you, 
had  you? 

A.    No,  sir.    I  didn't  have  the  deposition. 

Q.    He  got  it  some  way  or  other,  is  that  right? 

A.    He  had  it  in  his  office. 

Q.    He  had  it  in  his  office  and  you  read  it  ovei' 
at  that  time  ?  A.    Yes,  I  did. 

Q.    And  did  you  make  your  corrections  at  that 
time?  A.    I  did. 

Q.     The  first  time  you  read  it  over  ? 

A.    Yes. 

Q.    Then  you  signed  it  before  Mr.  Fourt? 

A.    I  did. 

Q.    With  reference  to  this  policy  of  insurance 

Mr.  Heily :    We  don't  have  that  in  evidence,  your 
Honor.  [141] 

The  Court:    We  have  a  copy  of  it  in  the  plead- 
ings. 

Mr.  Wynn :    I  attached  a  copy  to  my  answer  and 
there  is  a  copy  attached  to  the  Mack  complaint. 

Mr.  Heily:     I  would  like  to  be  sure  it  is  in  evi- 
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dence.    Will  you  stipulate  the  copy  attached  to  the 

pleadings  may  be  introduced  in  evidence*? 

Mr.  Wynn:     Certainly. 

Mr.  Heily:  For  all  purposes  of  the  trial  of  fhe 
action.  As  I  understand  it,  it  may  be  stipulated 
that  the  policy  which  is  attached  to  the  answer  in 
the  case  may  be  introduced  in  evidence  as  the  plain- 
tiff's next  in  order  for  all  purposes  of  the  case. 

The  Court:    It  may  be  received  and  marked. 

The  Clerk :    Winget  exhibit  No.  4. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Plaintiff  Winget's  Ex- 
hibit No.  4) 

Q.  (By  Mr.  Heily) :  Mr.  Towry,  you  were 
charged  a  premium  for  that  policy  of  insurance! 

A.     I  was. 

Q.     Did  you  pay  that  premium?  A.     I  did. 

Q.  Did  you  ever  receive  any  refund  for  the  pay- 
ment of  that  premium? 

A.    Not  that  premium,  no.  [142] 

Q.  You  never  received  the  payment  for  the  un- 
used portion  of  the  premium?  A.    No,  sir. 

Q.  So  the  policy  remained  in  full  force  and 
effect  during  all  the  period  that  the  premium  was 
meant  to  have  applied?  A.    Yes. 

Mr.  Wynn :  That  calls  for  an  opinion  of  the  wit- 
ness. 

The  Court :  I  think  it  is  his  opinion  as  to  whether 
or  not  it  remained  in  full  force  and  effect.  That 
may  go  out. 
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Q.  (By  Mr.  Heily)  :  You  said  you  did  receive 
a  refund  on  something  else.    What  was  that? 

Mr.  Wynn:    That  is  immaterial. 

The  Court:  He  testified  he  didn't  get  a  refund 
on  this  policy.    What  difference  does  that  make  ? 

Mr.  Heily :    I  wanted  to  be  sure  it  was  clear. 

Q.    You  did  not  get  a  refund  on  this  policy? 

A.    No,  sir. 

The  Court:    May  I  ask  a  question? 

Mr.  Heily :     Certainly. 

The  Court:  After  you  received  notice  from  the 
insurance  company  that  they  denied  liability,  did 
they  send  you  a  refund  at  that  time  ? 

The  Witness :     No,  sir. 

The  Court:     Or  any  time  thereafter?  [143] 

The  Witness :     No,  sir. 

Q.  (By  Mr.  Heily) :  At  the  time  of  the  trial, 
did  Mr.  Thompson  request  you  to  testify? 

Mr.  Wynn:  There  I  don't  see  the  materiality, 
your  Honor.  This  was  an  occurrence  which  after 
the  date  upon  which  the  insurance  company  notified. 

The  Court :     Read  the  question,  please. 

(Question  read.) 

The  Court:  What  difference  does  it  make 
whether  he  did  or  didn't? 

Mr.  Heily:  It  merely  shows  cooperation,  your 
Honor.    He  cooperated  throughout. 

The  Court :  The  only  allegation  that  the  defend- 
ants have  made  in  this  case  that  there  wasn't  any 
cooperation  was  the  question  of  drinking.    The  in- 
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surance  company  doesn't  contend,  never  raised  the 
issue  that  this  witness  has  failed  to  cooperate  in  any 
way  except  for  that  one  reason.  Otherwise,  as  far 
as  I  know,  there  is  no  issue  here.  Objection  sus- 
tained. 

Mr.  Heily:  Very  well,  your  Honor.  I  am  glad 
to  get  that  understanding  across,  too.  I  believe 
that's  all,  Mr.  Towry. 

Mr.  Wynn:  May  I  point  out  to  the  jury  at  this 
time  that  the  policy  of  insurance,  copy  of  which 
has  been  admitted  in  evidence  pursuant  to  stipula- 
tion, by  its  terms  expired  on  [144]  February  10, 
1949. 

The  Court :  Well,  it  expired  after  the  date  of  the 
accident. 

Mr.  Wynn:     That's  right. 

Redirect  Examination 
By  Mr.  Wynn: 

Q.  Mr.  Towiy,  will  you  look  at  the  copy  of  your 
deposition,  which  I  hand  you  in  the  witness  box. 
and  refer  to  page  9,  the  top  of  the  page.  At  the 
time  you  gave  your  deposition,  was  the  following 
question  asked  you  and  did  you  give  the  answer 
which  I  will  now  read: 

"Q.    You  didn't  take  a  drink  all  day  long? 

'^A.    No." 

Was  that  question  asked  and  did  you  make  that 
answer?  A.     That  was  the  question  asked. 

Q.    And  that  was  the  answer  you  made? 
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A.     Yes. 

Q.    And  was  that  answer  true  or  false  ? 

A.     That  was  false.    No  hard  liquor. 

The  Court:  Just  a  minute.  You  mean  was  it 
true  or  false  at  the  time  it  was  given? 

Mr.  Wynn :  Yes,  your  Honor.  I  am  speaking  of 
the  time  he  gave  the  deposition. 

Q.  Then  I  direct  your  attention  on  the  same 
page  to  [145]  lines  6  and  7  reading : 

"Q.     Had  you  had  any  beer  that  day  ? 
^'A.    No.'* 

Was  that  question  asked  and  was  that  answer 
given  by  you  %  A.    Yes. 

Q.    And  was  that  answer  true  or  false? 

A.    False. 

Q.  And  when  you  were  asked  whether  you  had 
any  beer  that  day  and  answered  falsely,  you  did  not 
confuse  beer  with  any  other  kind  of  intoxicating 
liquor,  did  you  %  A.    No. 

Q.  Now  I  direct  your  attention  to  page  15  of 
the  deposition,  reading  from  line  21 : 

**Q.    Did  you  do  any  drinking  there? 
'*A.    No." 

Then  the  following  question : 

"Q.    You  didn't  drink  any  beer? 

''A.    No." 

Were  those  questions  asked  you  and  did  you  give 
those  answers? 

A.    Yes.    I  gave  *'No"  as  the  answer  on  there. 
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Q.    And  was  that  true  or  false  I 
A.     That  was  at  the  home?    The  answer  to  that 
is  "No,  not  at  the  home."  [146] 

Q.  Directing  your  attention  to  page  26,  reading 
from  line  6: 

"Q.    Did  you  at  any  time  that  day  go  into 
theU.  &LCafe? 
"A.     No." 

Was  that  question  asked  you  and  did  you  give 
that  answer  at  the  time  you  gave  the  deposition? 

Mr.  Heily:  I  will  object  to  that  question  as  not 
within  the  issues,  just  in  line  with  what  you  stated 
before.  Drinking  is  the  only  thing  that  is  concerned 
here.  Going  into  the  cafe  and  by  any  statements 
about  going  into  the  cafe  are  not  claimed  by  them  as 
lack  of  cooperation. 

Mr.  Wynn:  Of  course,  it  appears  in  the  ques- 
tions and  answers  specifically 

The  Court:  Overruled.  Do  you  remember  the 
question  ? 

The  Witness :  Yes.  I  did  go  in  the  U.  &  I.  Cafe. 
I  answered  "No"  here,  but  I  believe  I  was  in  the 
U.  &  I.  Cafe. 

Q.  (By  Mr.  Wynn) :  So  that  the  answer  given 
was  false  ?  A.    Yes. 

Q.     Then  the  following  question : 

"Q.    Did  you  at  any  time  that  day  have  a 
drink  of  beer? 
"A.    No." 
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Was  that  question  asked  you  and  did  you  so 
answer?  [147]        A.    I  answered  "No.'' 

Q.    Was  that  true  or  false?  A.     False. 

Q.     Then  the  next  question: 

*'Q.    Did  you  at  any  time  that  day  go  to 
Ziegler's  Cafe? 
**A.    No." 

Was  that  question  asked  you  and  that  answer 
given  % 

A.    It  was  given,  "No,"  and  it  is  false. 

Q.    That  was  false?  A.    Yes,  false. 

Q.     Then  the  next  question,  "Did  you  have  a 
glass  of  beer  in  Ziegler's  Cafe  that  day? 
"A.    No." 

Was  that  question  asked  you  and  that  answer 
given?  A.    I  believe  that  one  is  "No." 

Q.    Was  that  false  or  true? 

A.     That  is  false. 

Q.  At  the  time  you  gave  your  deposition,  you 
felt  that  beer  was  to  be  distinguished  from  hard 
liquor,  as  you  phrase  it?  A.     That's  right. 

Q.  But  you  understood  you  were  being  asked 
specifically  whether  you  had  any  beer  to  drink  that 
day?  A.    I  didn't  get  that.  [148] 

Mr,  Wynn:    May  the  question  be  read? 

(Question  read.) 

The  Witness:     I  did. 

Q.  (By  Mr.  Wynn)  :  At  the  time  you  gave  your 
deposition  and  before  any  questions  were  put  to 
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you,  did  you  take  an  oath  to  tell  the  truth,  the  whole 

truth,  and  nothing  but  the  truth  ? 

A.  I  believe  so.  I  am  not  sure  about  that, 
though. 

Q.  You  recall  making  the  statements  you  have 
described  on  February  28,  1950,  under  questions  of 
Mr.  Ellerby,  do  you  not  ?  A.    Yes,  I  do. 

Q.  At  the  time  you  were  asked  those  questions, 
you  were  sworn  by  Kay  Dawson  to  tell  the  truth, 
the  whole  truth,  and  nothing  but  the  truth? 

A.    Yes. 

The  Court :  Before  you  go  into  the  questions  and 
answers,  I  notice  it  is  12:00  o'clock  and  I  think  it  is 
time  to  take  a  recess. 

Ladies  and  gentlemen  of  the  jury,  we  are  abou+ 
to  take  another  recess. 

Again,  it  is  my  duty  to  admonish  you  you  are  not 
to  discuss  this  case  with  anyone,  you  are  not  to  allow 
anyone  to  discuss  it  with  you,  you  are  not  to  form- 
ulate or  express  any  opinion  as  to  the  rights  of  the 
parties  until  this  ease  has  been  finally  submitted  to 
you.  [149] 

With  that  admonition,  we  will  now  recess  until 
2 :00  o'clock  this  afternoon. 

(Thereupon,  an  adjournment  was  taken  unti' 
2:00  o'clock,  p.m.) 
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March  28,  1951;  2:00  P.M. 

(The  following  proceedings  were  had  outside 
the  hearing  and  presence  of  the  jury:) 

Mr.  Heily:  If  the  court  please,  the  policy  of  in- 
surance being  now  in  evidence,  I  now  move  to 
amend  the  complaint  to  pray  for  interest  on  the  full 
$32,000  since  the  date  of  the  judgment.  I  think  in 
the  memorandum  filed  by  me  before  trial,  you 
gained  the  impression  I  did  make  such  a  motion. 

The  Court:  Yes.  I  have  read  your  cases  with 
regard  to  the  interest.  I  assume  the  insurance  com- 
pany will  object  to  the  amendment. 

Mr.  Wynn:    Yes,  your  Honor. 

The  Court :  I  will  overrule  the  objection  and  al- 
low the  amendment  to  be  made  to  include  the  ques- 
tion of  interest.  That  doesn't  mean  I  am  allowing 
interest.  I  am  just  allowing  the  issue  to  be  pre- 
sented. I  don't  know  what  the  ruling  is  going  to 
be,  but  I  want  you  to  have  the  opportunity  to  argue 
you  are  entitled  to  interest.  I  have  instructed  yoii 
as  to  the  amount  of  recovery. 

Mr.  Heily:  The  evidence  is  in  on  that  point.  It 
is  just  a  matter  of  argument. 

The  Court:  Call  down  the  jury.  Tomorrow 
moi'ning,  I  am  going  to  have  to  go  to  a  funeral. 
How  much  longer  do  you  think  this  case  is  going 
to  take?  [151] 

Mr.  Heily:  I  doubt  if  I  will  have  more  than  15 
minutes  in  rebuttal  evidence. 

Mr.  Wynn :  I  expect  to  rest  upon  completing  the 
examination  of  the  present  witness  with  one  excep- 
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tion,  your  Honor.  I  have  a  witness  who  is  a  prac- 
ticing attorney  vrho  is  in  trial,  and  should  he  arrive 
before  or  after  the  matter  has  been  submitted,  I 
might  ask  to  reopen. 

The  Court:  How  long  are  you  going  to  want  to 
argue? 

Mr.  Wynn:  I  told  counsel  it  was  depending  on 
his  argument.    Not  over  15  or  20  minutes. 

The  Court:  I  will  want  to  discuss  instructions 
with  you.  I  am  wondering  if  when  we  finish  tonight 
I  can't  excuse  the  jury  until  2:00  o'clock  in  the 
afternoon  and  discuss  instructions  with  you  at  11 :00 
o'clock  in  the  morning. 

Mr.  Wynn:    Yes,  sir. 

(The  following  proceedings  were  had  in  the 
hearing  and  presence  of  the  jury:) 

The  Court:  Is  it  stipulated  the  jury  is  present 
and  in  the  boxf 

Mr.  Wynn:     So  stipulated. 

Mr.  Heily:     So  stipulated. 

The  Court:  Will  you  come  back  to  the  stand, 
please.  [152] 

BILLY  RAY  TOWRY 

the  witness  on  the  stand  at  the  time  of  recess,  re- 
sumed the  stand  and  testified  further  as  follows: 

Redirect  Examination 
(Continued) 
By  Mr.  Wynn: 

Q.     Mr.  Towry,  how  long  were  you  in  the  Lying- 
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In   Hospital   following   the    accident    of    January 

1949?  A.    Eight  days. 

Q.  During  the  time  you  were  in  the  hospital, 
were  you  interrogated  by  any  members  of  the  Cali- 
fornia Highway  Patrol? 

A.     The  California  Highway  Patrol  came  in 

The  Court :    Just  answer  yes  or  no. 

The  Witness :    Yes. 

Q.  (By  Mr.  Wynn) :  How  long  after  the  oc- 
currence of  the  accident  was  it  you  were  interro- 
gated by  those  men  ? 

A.  About  sometime  just  shortly  after  the  wreck 
that  night. 

Q.  So  that  you  did  give  a  statement  of  what  oc- 
curred to  the  California  Highway  Patrol  within  a 
matter  of  two  or  three  days  after  the  accident? 

A.    Yes. 

Q.  And  you  had  given  such  statement  to  the 
Highway  Patrol  men  prior  to  the  date  of  January 
28,  1949,  on  which  the  report  of  accident  signed  by 
you  and  marked  Defendant's  [153]  Exhibit  D  for 
identification  was  signed? 

A.    Yes,  I  believe  so. 

Q.  Now,  I  will  ask  you  to  read  on  the  reverse 
side  of  Defendant's  Exhibit  D  for  identification 

Mr.  Heily:  I  am  going  to  object  to  any  further 
questions  on  this  line  as  improper  cross-examination. 

The  Court:  Counsel  has  the  right  to  ask  the 
question.    You  may  object  to  it  being  answered. 

Mr.  Heily :    I  am  sorry. 

Q.     (By  Mr.  Wynn) :    the  typewritten  infor- 
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mation  on  the  reverse  side  of  Defendant's  Exhibit  D 
for  identification  as  to  the  version  of  the  accident 
given  thereon,  and  ask  you  whether  that  is  the  ver- 
sion you  gave  to  the  California  Highway  Patrol 
ofScers. 

Mr.  Heily:     I  object  as  improper  examination. 

The  Court:  Overruled.  You  can  answer  yes  or 
no. 

The  Witness:  I  don't  recall  what  I  told  the 
Highway  Patrol  that  night.  I  just  remember  see- 
ing them  there.  I  can't  say  it  was  even  two  hours 
after  the  accident.  I  don't  know  exactly  when  it 
was. 

Q.  You  have  read,  however,  from  the  exhibit 
now  before  you  the  statement  as  to  the  occurrence 
of  the  accident,  have  you  ?  A.    Yes. 

Q.  Do  you  agree  with  that  version  of  the  acci- 
dent as  [154]  stated  on  the  exhibit  before  you? 

Mr.  Heily:  Object  to  that  as  calling  for  a  con- 
clusion of  the  witness. 

The  Court:     Sustained. 

Mr.  Wynn :  May  I  be  heard,  your  Honor  ?  Now 
if  I  may  be  heard  just  a  moment,  we  are  confronted 
wdth  an  action  in  which  the  witness  called  by  us  is 
a  party  interested  in  the  outcome  of  the  action  and 
definitely  interested,  and  he  is  a  party  to  the  con- 
tract. Now,  I  have  called  him  as  my  witness  by 
virtue  of  the  fact  that  under  the  rulings  of  the 
court,  the  burden  is  upon  me  to  prove  our  affirma- 
tive defense.  That  defense  is  based  on  what  this 
witness  will  admit  upon  examination  on  the  witness 
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stand.  I  think  that  he  is  a  party  to  the  action  in 
effect.  He  is  a  party  for  whose  interest  the  action 
is  maintained,  in  the  first  place,  and,  secondly,  T 
believe  I  am  entitled  upon  it  appearing  in  evidence 
that  the  person  is  an  adverse  witness  in  effect,  to 
cross-examine  him,  although  called  by  me. 

The  Court:  Let  me  ask  you  a  question.  Sup- 
posing that  this  witness  had  made  a  statement  on 
which  you  could  rely  for  the  avoidance  of  your 
policy  to  a  stranger,  not  to  the  insurance  company, 
not  to  representatives  of  the  insurance  company,  but 
to  a  stranger.  Do  you  think  that  the  insurance 
company  can  rely  for  the  avoidance  of  a  policy  on  a 
misstatement  made  to  someone  else  other  than  the 
insurance  company  ?  [155] 

Mr.  Wynn :    Definitely  I  do. 

The  Court:    Have  you  any  authorities? 

Mr.  Wynn :  If  he  made  a  misstatement  to  a  per- 
son entitled  to  examine  him  upon  it  and  that  mis- 
statement of  fact  is  incorporated 

The  Court :  Does  a  highway  patrolman  have  the 
right,  as  a  matter  of  law,  to  examine  the — ^he  has 
the  right  to  ask  the  question.  If  the  witness  doesn  't 
answer,  he  has  no  way  of  forcing  the  witness  to  an- 
swer. It  is  purely  voluntary.  Does  he  have  the 
right  as  a  matter  of  law?  The  Highway  Depart- 
ment wasn't  representing  the  insurance  company. 
If  they  were  representing  anybody,  they  were  rep- 
resenting the  people  of  the  State  of  California, 
including  this  witness. 

Mr.  Wynn:    This  is  just  whether  your  Honor 
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should  declare  certain  things  immaterial  after  the 

accident. 

The  Court:  If  you  have  got  an  authority  that 
says  you  can  rely  upon  a  misstatement  made  to  a 
stranger,  someone  that  is  not  connected  with  the 
insurance  company,  I  will  read  it. 

Mr.  Wynn :  I  submit  the  fact  that  the  document 
containing  information  passed  to  the  third  person 
was  transmitted  to  the  insurance  company. 

The  Court;  I  am  going  to  have  to  hold  that  the 
representation  must  be  made  to  the  insurance  com- 
pany, and  the  insurance  company  cannot  rely  upon 
a  representation  made  to  a  stranger.  [156] 

Mr.  Wynn:  Not  wishing,  of  course,  to  inquire 
against  the  court's  ruling,  do  I  understand  I  may 
not  inquire  of  this  witness  as  to  whether  or  not  he 
did  state  he  had  had  nothing  intoxicating  to  drink 
upon  being  examined  by  anyone  shortly  after  the 
accident  ? 

The  Court :  Unless  you  can  show  this  was  a  mis- 
representation made  to  the  insurance  company  or 
its  legal  representative. 

Mr.  Wynn:  I  offer  to  prove  by  the  witness  on 
the  stand  that 

Mr.  Heily:  If  there  is  going  to  be  an  offer  of 
proof,  I  suggest  it  be  made  out  of  the  hearing  of 
the  jury. 

The  Court:  Yes,  I  think  your  offer  should  bo 
made  outside  the  presence  of  the  jury.  You  can 
wait  until  the  3:00  o'clock  recess.  Then  I  will  al- 
low you  to  make  your  offer  of  proof. 
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Mr.  Wynn :    Very  well.    No  further  questions. 

Recross-Examination 
By  Mr.  Heily: 

Q.  You  were  examined,  Mr.  Towry,  regarding 
questions  on  page  9,  line  6,  of  the  deposition.  I  be- 
lieve you  were  asked  if  you  had  testified — 

'^Q.     Had  you  had  any  beer  that  day? 

^'A.     No."  [157] 

You  said  that  was  false,  is  that  not  true? 

A.    That's  right. 

Q.  Then  you  later  corrected  that  to  read,  **Yes," 
is  that  not  true  ?  A.    Yes. 

Q.  And  you  not  only  corrected  it  to  read,  "Yes," 
but  you  told  Mr.  Ellerby  that  it  was  not  true  on 
February  28,  didn't  you?  A.     That's  right. 

Q.  And  all  of  these  corrections  in  this  deposition 
were  made  by  you  at  the  time  the  deposition  was 
first  presented  to  you,  weren't  they? 

A.    That's  right. 

Mr.  Wynn :  Just  a  moment.  That  assumes  a  fact 
not  in  evidence. 

The  Court:  Just  a  moment.  The  answer  may 
go  out  for  the  purpose  of  the  objection.  I  might 
instruct  the  w^itness  if  an  objection  is  made  he  is 
not  to  answer  until  after  the  court  has  ruled  upon 
the  objection. 

Now.  will  you  read  the  question,  please? 

(Question  read.) 
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Mr.  Wynn :  That  assumes  a  fact  not  in  evidence, 
at  the  time  it  was  first  presented. 

The  Court:  I  think  you  are  right,  because  there 
is  no  evidence  yet  as  to  ^Yhen  this  deposition  was 
presented  to  the  [158]  witness.  You  have  the  evi- 
dence in  that  the  deposition  was  taken  at  a  certain 
time.  You  have  the  evidence  he  went  to  a  second 
place  to  make  corrections.  I  don't  know  what  hap- 
pened. Neither  does  the  jury.  Was  the  deposition 
sent  to  this  witness  by  mail?  Did  he  pick  it  up  at 
the  office  of  the  court  reporter?  How  did  he  get 
hold  of  it?  Did  he  see  it  before  he  corrected  it? 
The  objection  is  good.  I  sustain  the  objection. 

Mr.  Heily:  I  was  mider  the  impression  this 
morning  he  testified  as  to  when  it  was  first  presented 
to  him. 

The  Court:  The  only  evidence  about  the  deposi- 
tion is  that  he  took  the  deposition  or  gave  it,  and 
then  some  months  later  he  went  in  and  corrected 
it  but  as  far  as  I  know,  there  is  no  evidence  as  to 
what  happened  between  those  two  dates. 

Q.  (By  Mr.  Heily)  :  Mr.  Towry,  the  deposition 
was  never  presented  to  you,  was  it,  until  you  went 
to  the  office  of  Mr.  Willard  during  this  period  of 
March  13th  to  March  20,  1950;  is  that  correct? 

Mr.  Wyim:  I  object  to  that  question  as  leading 
and  suggestive. 

The  Court:     Sustained. 

Mr.  Heily:     This  is  cross-examination. 

The  Court:  You  can  ask  him  when  he  first  saw 
the  deposition  after  it  was  transcribed. 
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Mr.  Heily:    AU  right.  [159] 

Q.  When  did  you  first  see  the  deposition  after 
it  was  transcribed? 

The  Court:  Do  you  know  the  meaning  of  the 
word  ''transcribed"? 

The  Witness:    Yes. 

The  Court:     When  it  was  written  up. 

The  Witness:  Yes.  Approximately  March,  be- 
tween the  13th  and  20th. 

The  Court:     What  year? 

The  Witness:     1950. 

Q.  (By  Mr.  Heily) :  That  is  the  first  time  you 
ever  saw  it  to  recognize  it  as  a  deposition,  is  that 
right?  A.     That's  right. 

Q.     That  was  where? 

A.  At  the  office  of  Hammons  and  Willard  in 
Ventura,  attorneys. 

Q.  Did  Mr.  Willard  present  it  to  you  to  read 
over?  A.    Yes,  he  did. 

Q.  That  is  when  you  made  the  corrections,  is 
that  correct?  A.    Yes,  that  is  correct. 

Q.  When  Mr.  Ellerby  was  examining  you  on 
February  28th,  he  didn't  show  you  the  deposition, 
did  he?  A.     No. 

Q.  Now,  I  direct  your  attention,  Mr.  Towry,  to 
page  1  [160]  of  the  deposition,  lines  15  to  19.  Will 
you  read  that  over,  and  I  will  ask  you  if  you  recall 
that  statement  having  been  made  ?  That  is  15  to  19, 
page  1.    Do  you  recall  that  statement? 

A.    Yes. 

Mr.  Heily:     I  will  read  it  for  the  benefit  of  the 
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jury.    It  is  a  statement  in  the  deposition  of  Mr. 

Towry.    ''Mr.  Veatcli:" 

Q.  Incidentally,  he  was  your  attorney,  wasn't 
he?  A.    Yes,  sir. 

Mr.  Heily:  Mr.  Veatch  states:  ''I  think  that  we 
might  include  in  the  stipulation  that  he  have  an 
opportunity  to  read  over  and  make  any  corrections 
should  he  choose  to  do  so,  and  if  he  does  not  sign 
after  a  reasonable  opportunity  has  been  given  it 
might  be  used  without  signature;  is  that  satisfac- 
tory?" 

Q.  Wliat  was  your  understanding  of  that  state- 
ment, Mr.  To\^Ty? 

Mr.  Wynn:     Object  to  the  question. 

The  Court:     Sustained. 

Mr.  Heily:     I  believe  that's  all. 

Redirect  Examination 
By  Mr.  Wynn: 

Q.  Mr.  Towry,  iimnediately  after  reading  it  and 
making  [161]  the  changes  which  you  made  in  the 
deposition,  you  appeared  before  Walter  J.  Fourt 
and  signed  the  same,  did  you  ?  A.     Yes,  I  did. 

Q.  And  Mr.  Fourt,  now  Judge  Fourt,  at  that 
time  asked  you  if  you  were  changing  your  testimony 
in  order  to  make  it  appear  truthful,  did  he  not? 

A.     Yes. 

Q.    And  you  said  that  that  was  your  desire  ? 

A-    Yes. 

Mr.  Wynn:     That's  all. 

Mr.  Heilv:     That's  all. 
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The  Court:    You  may  stej)  down. 
(Witness  excused.) 

Mr.  Wynn:    Defendant  rests,  your  Honor. 

The  Court:     Subject  to  the  other  mtnessf 

Mr.  Wynn:  A  qualification  which  I  will  urge 
upon  the  court,  if  necessary,  this  other  witness. 

The  Court:  If  you  have  another  witness  who 
comes  in,  we  will  allow  him  to  testify. 

Mr.  Heily:    I  will  call  Mr.  Mack. 

THOMAS  MACK 
called  as  a  witness  on  behalf  of  the  plaintiff  in 
rebuttal,  having  been  first  duly  sworn,  was  exam- 
ined and  testified  as  follows:  [162] 

The  Clerk:    Will  you  state  your  name,  please? 
The  Witness:     Thomas  Mack. 
The  Clerk:    Is  that  M-a-c-k? 
The  Witness:    Yes. 

Direct  Examination 
By  Mr.  Heily: 

Q.     Where  do  you  live,  Mr.  Mack? 

A.  Ventura. 

Q.  You  are  the  plaintiff  in  an  action  against 
Billie  Ray  Towry  in  the  Ventura  Circuit  Court? 

A.    Yes. 

The  Court:  Will  you  speak  up  a  little  louder, 
please  ? 

Q.  (By  Mr.  Heily) :  Calling  your  attention  to 
about  April,  1949,  did  you  have  a  conversation  with 
Mr.  Medlen?  A.    Yes. 
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Q.  You  are  acquainted  Avith  Mr.  Medlen,  who 
has  been  here  and  testified?  A.     Yes. 

Q.  And  did  that  concern  the  accident  in  ques- 
tion? A.     Yes,  it  did. 

Q.  AMiat  did  ^Ir.  Medlen  ask  you  concerning 
drinking  ? 

A.     He  asked  me  if  I  had  been  drinking. 

Q.     ^Miat  did  you  tell  him? 

A.     I  told  him  yes.  [163] 

Q.     Did  he  ask  you  anything  about  Mr.  Towry? 

A.     He  asked  me  if  he  had  been  drinking. 

Q.     What  did  you  tell  him? 

A.  Yes,  I  told  him  he  drank  a  small  quantity  of 
beer. 

Q.     X  small  quantity  of  beer?  A.     Yes. 

Q.  Is  that  all  he  asked  you,  concerning  drink- 
ing? 

A.  No.  He  asked  me  where  I  was  working  and 
how  the  accident  happened,  and  if  I  was  well  taken 
care  of  in  the  hospital,  and  the  approximate  amount 
of  my  bills,  and  things  like  that. 

Q.  You  distinctly  remember  telling  him  Mr. 
Towry  had  some  beer  to  drink,  do  you? 

A.     Yes. 

Q.     That  was  in  April,  1949? 

A.     It  was  in  April,  1949. 

Mr.  Heily:     That's  all. 

Cross-Examination 
By  Mr.  Wynn: 

Q.     Mr.  Mack,  you  gave  your  deposition,  did  you 
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not,   in   the   proceeding  you   brought   against   Mr. 

Towry  in  Ventura  Superior  Court? 

A.     Yes,  I  did. 

Q.  You  were  present  on  the  occasion  of  Mr. 
Towry  [164]  giving  his  deposition  in  that  action, 
were  you  not?  A.     Yes,  I  was. 

Q.  You  overheard  the  testimony  given  by  Mr. 
Towry  at  that  time,  didn't  you?  A.     Yes. 

Q.  And  it  was  a  fact  that  he  denied  having  con- 
sumed any  beer  on  the  day  of  the  accident,  didn't 
he  ?  A.     Yes. 

Q.  Did  you  speak  up  at  that  time  to  correct 
him  ?  A.     No. 

Q.  Did  you  subsequently  contact  anyone  on  be- 
half of  Mr.  To^vry's  insurance  company  to  tell  them 
that  that  testimony  was  false?  A.     No. 

Q.  To  3^our  own  knowledge,  it  was  false  at  the 
time  it  was  given,  was  it  ?  A.     Yes. 

Mr.  Wynn:     That's  all. 

Redirect  Examination 
By  Mr.  Heily: 

Q.  You  sa}^  you  did  not  speak  up  to  correct  Mr. 
Towry  at  the  time  he  gave  his  testimony.  Where 
were  you  at  the  time  he  gave  his  testimony? 

A.     In  Mr.  Hollingsworth 's  office.  [165] 

Q.     Were  you  present  in  the  same  room? 

A.     Sir? 

Q.    Were  you  present  in  the  same  room? 

A.    Yes. 
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Q.  You  had  your  attorneys  there  to  represent 
you,  didn't  you?  A.     Yes. 

Q.  It  was  rather  a  formal  proceeding,  as  far  as 
you  were  concerned?  A.     Yes. 

Q.  Was  there  any  reason  why  you  didn't  speak 
up? 

Mr.  "Wynn:  Just  a  moment.  Any  reason  why  he 
didn't  calls  for  his  opinion. 

The  Court:    Will  you  read  the  question,  please? 

(Question  read.) 

The  Court:     Sustained. 

Q.  (By  Mr.  Heily)  :  Mr.  Towry's  attorney,  Mr. 
Veatch,  was  there?  A.    Yes. 

Q.  And  you  had  Mr.  Henderson  and  Mr.  Hol- 
lingsworth  representing  you,  didn't  you? 

A.     That's  right. 

Mr.  Heily:  That's  all,  your  Honor.  May  this 
witness  be  excused? 

The  Court:    May  he  be  excused?  [166] 

Mr.  Wynn:    Yes,  your  Honor. 

The  Court :     He  may  be  excused. 

(Witness  excused.) 
Mr.  Heily:     Call  Mrs.  Towry. 
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MRS.  RAY  TOWRY 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff 
in  rebuttal,  having  been  first  duly  sworn,  was  exam- 
ined and  testified  as  follows : 

The  Clerk:  Will  you  be  seated,  and  state  your 
name? 

The  Witness:    Mrs.  Ray  Towry. 

Direct  Examination 
By  Mr.  Heily: 

Q.     Mrs.  Towry,  where  do  you  live'? 

A.     120  East  Ramona,  Ventura. 

Q.     Are  you  the  mother  of  Billie  Ray  Towry? 

A.     Yes,  sir. 

Q.  I  direct  your  attention  to  the  latter  part  of 
November  or  the  early  part  of  December,  1949.  Do 
you  recall  hearing  a  conversation  between  Billie, 
your  son,  and  Mr.  Medlen? 

A.     Well,  he  was  there,  yes. 

Q.     Did  you  hear  parts  of  that  conversation? 

A.     Part  of  it,  and  part  of  it  I  didn't.  [167] 

Q.  Will  you  relate  to  us  what  part  you  did  hear, 
please  ? 

A.    Well,  you  mean  just  tell  what  I  heard? 

Q.    Just  tell  what  you  heard. 

A.  Well,  he  asked  him  if  he  had  any  beer,  and 
he  says  now  is  the  time  to  tell  us. 

Q.    Billy  said  that,  or  did  Mr.  Medlen  say  it? 

A.     Mr.  Medlen  said  it. 

Q.  Mr.  Medlen  said,  ''Now  is  the  time  to  tell  us 
if  you  had  any  beer"?  A.     Yes. 
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Q.     What  did  Billy  say? 

A.    He  said,  "Well,  yes,"  he  says,  *'I  had  beer, 
and  he  says,  ''Is  that  all  you  had  to  drink?"   And 
he  said  ''Yes." 

Q.     Did  you  hear  anything  else  said  then? 

A.  Well,  he  said,  "Well,"  he  says,  "this  should 
be  kept  quiet." 

Q.  Mr.  Medlen  said,  "This  should  be  kept 
quiet"?  A.    Yes. 

Q.     Then  what  did  Mr.  Medlen  do? 

A.  Well,  they  talked  on,  you  know,  but  I  didn't 
pay  much  attention  to  what  they  said.  Of  course, 
I  noticed  that,  because  I  wondered  why  it  should 
be  kept  quiet.  Shortly,  then,  he  left,  went  out  the 
door.  Naturally,  we  started  talking,  you  [168] 
know. 

Q.     What  did  you  talk  about? 

A.  Well,  we  said,  you  know,  why  he  wants  it 
kept  quiet. 

Mr.  Wymi :  Just  a  moment,  your  Honor.  I  have 
no  objection  to  the  subject  of  the  conversation,  but 
as  to  what  she  said  is  hearsay. 

The  Court:  Sustained.  The  last  answer  may  go 
out. 

Q.  (By  Mr.  Heily) :  Just  tell  us  what  you 
talked  about,  not  what  was  said. 

A.  Well,  just  about  what — you  know,  about  him 
saying  it  should  be  kept  quiet,  that's  all. 

Q.    And  then  Mr.  Medlen  came  back? 

A.  Yes.  He  went  out  the  door  and  we  thought 
he  was  gone,  that  is  when  we  started  talking,  and 
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he  turned  around  and  tapped  on  the  door,  and  we 

opened  the  door  and  it  was  him. 

Q.     What  did  he  say  then? 

A.  He  said,  ^' Let's  be  sure,  now,  we  keep  this 
to  ourselves  and  keep  it  quiet."  I  don't  know  which 
it  was,  something  like  that. 

Mr.  Heily:    You  may  cross-examine. 

Cross-Examination 
By  Mr.  Wynn: 

Q.  Did  Mr.  Medlen  in  connection  with  advising 
the  matter  should  be  kept  quiet,  observe  that  there 
could  be  any  [169]  criminal  prosecution  against 
your  son?  A.     Well,  I  don't  know. 

Q.    You  don't  know? 

A.  I  don't  know  what  he  meant,  you  know.  That 
is  why  we  started  talking  about  it.  We  wondered 
what  he  meant. 

Q.  You  did  not  ask  Mr.  Medlen  why  he  felt  it 
should  be  kept  quiet? 

A.     No.   I  never  said  a  word  to  him. 

Q.  And  no  question  of  criminal  prosecution  of 
your  son  was  suggested  at  that  time  ?  A.     No. 

Mr.  Wynn:     That's  all. 

Mr.  Heily:    That's  all.   Thank  you. 

The  Court:    You  may  step  down. 

(Witness  excused.) 

Mr.  Heily:  If  the  court  please,  the  plaintiff 
rests,  and  I  would  like  to  have  these  witnesses  ex- 
cused now. 
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Mr.  Wynn:     The  defendant  rests,  your  Honor. 

The  Court:  You  don't  tliink  you  want  to  use 
this  other  witness? 

Mr.  Wynn:  I  am  embarrassed,  as  the  court  can 
understand.    I  would  like  to  use  him. 

Mr.  Heily:  May  I  interrupt,  your  Honor?  I 
have  rested,  really,  for  the  purpose  of  all  my  wit- 
nesses. I  neglected  to  ask  to  introduce  this  docu- 
mentary evidence  and  I  will  not  [170]  rest  until  I 
present  that. 

The  Court:  Well,  better  make  your  offer  of  in- 
troduction, then. 

Mr.  Heily:  At  this  time,  your  Honor,  I  will 
offer  in  evidence  Plaintiff's  Exhibit  1  for  identi- 
fication. 

Mr.  Wynn:  I  think  that  was  marked  for  identi- 
fication. My  objection  was  to  the  introduction  in 
evidence. 

The  Court:  It  was  marked  for  identification. 
He  is  now  offering  it  in  evidence. 

Mr.  Wynn:     I  misunderstood  counsel. 

The  Court:    It  is  being  offered  in  evidence. 

Mr.  Wynn:  I  object  to  its  introduction  on  the 
ground  that  it  is  immaterial  under  the  decisions  of 
the  court  in  the  Valledao  vs.  Firemen  Insurance 
Fund,  13  Cal.  2d,  322,  and  Home  Insurance  vs. 
Standard  Accident  Insurance. 

The  Court:  How  is  that  going  to  establish  the 
fact  that  the  insured  either  cooperated  or  didn't 
cooperate  ? 

Mr.  Heily:    It  does  establish  it  to  this  extent. 
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It  proves  that  the  falsification  was  not  material  in 
the  judgment  of  the  court  in  Ventura  County. 

The  Court:  Now,  there  was  some  testimony  al- 
lowed bordering  upon  the  question  of  willful  mis- 
conduct. I  don't  want  this  jury  to  get  the  idea  they 
are  trying  that  part  of  the  case.  That  case  has  been 
tried.  The  jury  made  its  decision.  It  is  over  with. 
That  question  has  been  resolved.  This  [171]  ques- 
tion, also,  has  been  resolved.  What  difference  does 
it  make? 

Mr.  Heily:  Again,  I  say  the  materiality  of 
whether  he  was  drinking  or  not  depends  upon  what 
occurred  at  that  trial. 

The  Court:  No.  It  depends  on  what  he  was  do- 
ing on  the  day  of  the  accident,  not  what  he  did  at 
the  trial,  but  it  is  what  happened  the  day  of  the 
accident  that  is  material. 

Mr.  Heily:  I  mean  the  materiality  from  the 
standpoint  of  whether  he  has  violated  the  coopera- 
tion clause. 

The  Court:  I  will  sustain  the  objection.  It 
hasn't  a  thing  in  the  world  to  do  with  this  case. 

Mr.  Heily:  I  offer  in  evidence  Plaintiff's  Ex- 
hibit No.  2  for  identification. 

Mr.  Wynn:  To  which  we  interpose  the  same 
objection,  on  the  same  ground  as  stated  to  the  plain- 
tiff's ofler  of  Exhibit  1  for  identification. 

The  Court:     Same  ruling. 

Mr.  Heily:  I  will  now  offer  Plaintiff's  Exhibit 
No.  3  for  identification  in  evidence. 

The  Court:  You  know,  Mr.  Heily,  I  don't  want 
this  jury  to  try  that  other  case  in  any  way  what- 
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soever.  The  issues  in  that  case  were  presented  to 
an  entirely  different  jury.  They  came  to  a  verdict. 
This  jury  is  bound  by  that  verdict.  They  may  not 
agree.  If  they  had  been  the  jury  in  that  case,  they 
might  not  have  given  you  a  judgment.  I  don't 
know.  I  don't  [172]  want  them  to  try  the  other 
case.  I  am  going  to  sustain  the  objection.  I  don't 
think  this  has  a  thing  in  the  world  to  do  with  the 
case  at  bar. 

I  might  say  if  there  was  any  evidence  that  the 
insured  did  not  cooperate  at  the  time  of  trial,  it 
might  be  a  different  situation,  but  the  only  non- 
cooperation  here  is  the  question  of  drinking,  not 
at  the  trial,  not  what  happened  when  the  complaint 
was  filed. 

Mr.  Heily :  Your  Honor,  I  now  offer  in  evidence 
the  motion  to  dismiss,  exemplified  copy  of  the  min- 
utes of  the  Superior  Court  of  Ventura  County 
showing  the  motion  to  dismiss,  Counts  2  and  3,  per- 
taining to  intoxication  at  the  trial  at  that  time, 
which  motion  was  denied  on  the  objection  of  coun- 
sel for  the  defendant. 

Mr.  Wynn:  To  the  introduction  of  which  we 
object  on  the  same  grounds  given  as  to  Plaintiff's 
Exhibits  1,  2  and  3  for  identification. 

The  Court:  I  don't  think  this  jury  is  interested 
at  all  in  the  complaint  that  was  filed,  the  various 
counts  filed,  the  motions  that  were  made  to  the 
court,  the  rulings  of  the  court,  as  far  as  that  case 
is  concerned.  This  jury  is  only  interested  in  one 
matter.  The  jury  found  in  favor  of  the  plaintiff 
for  a  certain  amount  of  money.    The  reason  for 
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the  jury's  finding,  the  requests  of  the  court,  the 
motions,  the  court's  rulings,  the  reasons  for  deny- 
ing motions,  are  absolutely  [173]  immaterial.  Your 
offer  is  rejected.    The  objection  is  sustained. 

The  Clerk:  Should  that  be  marked  for  identifi- 
cation, your  Honor? 

The  Court :    It  may  be  marked. 

The  Clerk;  Winget 's  Exhibit  5  for  identifica- 
tion. 

(The    document    referred    to    was    marked 
Plainti:ff's  Exhibit  No.  5  for  identification.) 

Mr.  Heily:     Now  the  plaintiff  rests,  your  Honor. 

The  Court:  You  have  an  offer  you  want  to 
make? 

Mr.  Wynn:    Yes,  I  did,  your  Honor. 

The  Court:  Supposing  we  excuse  the  jury  until 
3:00  o'clock,  and  in  the  meantime  if  your  party 
comes  in,  we  can  have  the  testimony.  Otherwise, 
not. 

Mr.  Wynn:  I  have  just  called  my  office  again 
through  my  assistant  and  he  is  not  available. 

The  Court:  I  have  some  matters  I  want  to  dis- 
cuss with  counsel,  also,  as  well  as  the  offer  of  proof. 

Mr.  Heily:  If  the  court  please,  if  we  are  going 
to  hear  the  other  witness,  undoubtedly  it  will  be 
pertaining  to  statements  made,  so  I  will  want  the 
witnesses  to  remain.   I  notice  they  are  still  here. 

The  Court:  All  the  witnesses  will  remain  sub- 
ject to  call  until  they  are  excused  after  the  3:00 
o'clock  recess. 

Mr.  Wynn:     Thank  you,  your  Honor.  [174] 
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The  Court:  Ladies  and  gentlemen  of  the  jury, 
we  are  about  to  take  another  recess.  Again  it  is  my 
duty  to  admonish  you  you  are  not  to  discuss  this 
case  with  anyone,  you  are  not  to  allow  anyone  to 
discuss  it  with  you,  you  are  not  to  formulate  or 
express  any  opinion  as  to  the  rights  of  these  par- 
ties. This  case  will  not  be  submitted  to  you  until 
after  the  argument  of  counsel  and  the  instructions 
of  the  court,  and  until  the  court  instiTicts  you,  you 
don't  know  what  the  law  is  applicable  in  this  case. 
Consequently,  it  is  very  important  you  keep  an 
open  mind  and  not  form  any  conclusions  whatso- 
ever. I  know  it  is  very  easy  now,  after  you  have 
heard  all  the  testimony,  to  come  to  some  conclusion, 
either  that  the  plaintiff  should  recover  or  that  he 
should  not  recover;  that  the  defendant  is  in  the 
right  or  he  is  not  in  the  right,  but  you  should  keep 
an  open  mind  and  formulate  no  opinions  at  all  as 
to  the  rights  of  the  parties. 

We  will  now  recess  until  3:00  o'clock. 

(Recess.) 

(The  following  proceedings  were  had  outside 
the  hearing  and  presence  of  the  jury:) 

The  Court:    You  can  make  your  offer. 
Mr.  Wynn :     I  will  recall  Mr.  Towry  to  the  [175] 
stand. 
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BILLY  RAY  TOWRY 

recalled  as  a  witness,  having  been  previously  duly 
sworn,  was  examined  and  testified  further  as  fol- 
lows: 

Mr.  Wynn:  I  now  offer  to  prove  by  the  witness 
Billy  Ray  Towry  that  subsequent  to  the  date  of  the 
occurrence  of  the  accident,  on  or  about  January  26, 
1949,  in  Ventura  County  and  prior  to  the  date  of 
January  28,  1949,  the  witness  gave  a  report  to  rep- 
resentatives of  the  California  Highway  Patrol,  in 
which  the  witness  reported  that  he  had  not  been 
drinting. 

I  think  that  is  the  limit  of  what  I  could  attempt 
to  prove  by  this  witness.  The  tie-in  would  be,  of 
course,  that  the  information  came  to  the  defendant, 
but  I  offer  to  prove  by  the  witness  those  facts. 

Mr.  Heily:  In  respect  to  that,  first  of  all,  the 
witness  has  already  testified  he  doesn't  remember 
what  he  told  the  Highway  Patrol. 

Secondly,  it  is  immaterial,  incompetent,  irrele- 
vant, no  proper  foundation,  not  the  best  evidence. 
It  is  an  attempt  to  impeach  his  own  witness. 

The  Court:  Well,  now,  your  insurance  policy 
provides  only,  if  I  can  recall  the  subdivision  cor- 
rectly, that  the  insured  shall  cooperate  with  the 
company.  It  doesn't  say  he  shall  cooperate  with 
anybody  else.  It  doesn't  say  he  should  cooperate 
with  the  Motor  Vehicle  Department.  It  doesn't  say 
he  should  cooperate  with  the  police  officers.  It  [176] 
doesn't  say,  even,  that  he  shall  cooperate  with  attor- 
neys.  It  says  cooperate  with  the  company.   I  think 
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you  are  bound  by  that  provision.  I  don't  think  you 
can  come  in  and  say  we  can  avoid  the  policy  be- 
cause the  insured  did  not  cooperate  with  a  stranger 
to  the  action.  So  I  am  going  to  deny  your  offer  of 
proof. 

Mr.  Wynn:    Yery  well. 

The  Court:    May  this  witness  step  down? 

Mr.  Wynn:    Yes. 

The  Court:    You  may  step  down. 

(Witness  excused.) 

« 

The  Court:  Now,  I  have  another  problem  I 
doubt  very  much  if  counsel  can  give  me  very  much 
light  on.  To  me  it  is  a  very  interesting  problem.  It 
has  to  do  with  the  deposition.  The  deposition  shows 
that  these  questions  were  asked  ))y  Mr.  Hollings- 
worth.  They  weren't  asked  by  the  insurance  com- 
pany at  all.  It  is  true  that  the  insurance  company 
was  represented  at  the  deposition. 

Can  you  give  me  any  authorities  as  to  whether 
or  not  a  misstatement  to  an  attorney  in  a  deposi- 
tion when  attorneys  for  the  insurance  company  are 
present  is  a  misrepresentation  to  the  insurance 
company  ? 

Mr.  Wynn:  You  pose  a  question  I  cannot  turn 
to  the  desk  behind  me  and  find  a  volume  and  turn 
to  the  page  so  holding,  but  I  will  say  in  reliance 
on  the  cases  already  [177]  cited  to  the  court  that 
the  truth  is  what  can  be  and  must  be  expected  from 
an  insured.  The  telling  of  a  falsehood  is  a  false- 
hood other  than  one  which  might  be  explained  by 
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forgetfulness.  The  telling  of  a  falsehood  goes  to 
the  meat  of  the  case,  just  as  in  the  Valledao  case 
where,  as  you  recall,  the  insured  said,  ''No,  I  was 
not  driving  the  automobile."  In  fact,  he  was  driv- 
ing the  automobile.  The  insurance  company,  upon 
learning  that  he  had  made  that  false  statement, 
said,  "We  are  through."  A  judgment  was  obtained 
against  him  and  suit  brought  on  the  policy. 

There  the  jury  enthusiastically  found  that  the 
plaintiff  was  entitled  to  recover,  but  on  motion  for 
judgment  notwithstanding  the  verdict,  the  court 
said,  "That  is  a  misrepresentation  of  a  fact  made 
to  the  insurance  comj^any  or  made  to  people  acting 
on  their  behalf." 

Here  is  a  deposition,  a  sworn  statement  of  the 
person  insured  by  my  company.  He  is  sworn  to 
tell  the  truth  as  though  he  were  in  a  court  of  law, 
nothing  but  the  truth,  before  a  notary  public,  and 
he  makes  a  false  statement,  admittedly  false,  in  his 
own  language.  Untrue.  He  knew  it  was  untrue  at 
the  time. 

Now  you  raise  the  question,  the  court  has  raised 
the  question  as  to  the  deposition.  Can  it  be  said 
that  a  man  who  swears  to  tell  the  truth  in  a  depo- 
sition, which  we  know  is  a  proceeding  in  the  action 
under  the  law  of  the  state  just  as  [178]  much  a 
part  of  that  action  as  though  it  were  in  open  court, 
and  he  makes  that  false  statement.  If  I  can't  rely 
on  that  false  statement,  then  I  could  not  say  as  to 
any  assured  sittting  on  the  witness  stand  sworn 
before  your  Honor,  who  told  a  lie,  that  that  was 
any  defense. 
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The  Court:  That  is  true,  but  evidently  this  wit- 
ness was  called  by  the  plaintiff.  He  was  not  called 
by  the  insurance  company.  He  was  called  not  by 
the  defendants,  but  he  was  called  by  the  plaintiff. 
It  says,  "Billy  Ray  Towry,  a  witness  produced  on 
behalf  of  the  plaintiffs."  The  insurance  company 
knew  of  the  deposition.  They  were  there  as  spec- 
tators. 

Mr.  Wynn:  And  we  also  know  as  defendants 
who  are  representing  the  defendant  that  that  fellow 
is  bound  by  the  testimony  he  gives.  Under  Section 
2055  of  the  Code  of  Civil  Procedure  of  the  State 
of  California,  he  is  subject  to  cross-examination 
and  that,  your  Honor,  I  say,  to  me  the  whole  an- 
swer is  that  the  deposition  proceeding  is  a  pro- 
ceeding in  the  Superior  Court  of  the  State  of 
California  in  and  for  the  County  of  Ventura  just 
as  though  the  man  was  in  court. 

Now,  when  we  put  a  witness  on  the  stand,  can  I 
go  up  and  question  him  and  say,  **Now,  it  is  true 
you  are  a  plaintiff  in  this  action.  I  want  to  know 
these  things,  but  it  isn't  binding  on  you  as  plain- 
tiff." Of  course  it  is.  Here  he  was  sworn  to  tell 
the  truth  and  he  lied. 

I  think  in  the  Valledao  case  there  was  a  [179] 
deposition  and  certainly,  if  not  in  that,  in  the  Home 
Accident  vs.  Standard  Accident,  167  F.  2d,  a  depo- 
sition was  given  in  which  these  false  statements 
were  made.  Of  course,  we  have  false  statements 
here,  referring  to  the  court's  ruling  as  to  the  as- 
sured's  report  of  the  accident,  we  have  the  written 
signed  statement  of  July  11,  1949,  of  the  facts.    In 


vs.  Vivian  Winget,  et  al.  191 

the  Valledao  case  and  in  the  Home  Accident  case, 
the  same  thing.  In  some  of  those  cases,  it  wasn't 
blessed  by  an  oath.  He  simply  came  into  the  office 
of  the  attorney  and  said,  ''This  is  what  occurred." 
It  turned  out  to  be  untrue  or  to  be  a  conflicting 
statement. 

In  the  Valledao  case  a  deposition  was  given  in 
which  the  assured  said,  ''No,  I  didn't  drive  the  car 
at  all."  The  deposition  obviously  was  taken  by  the 
opposing  party.  I  know  of  no  case  in  which  a 
defendant  can  take  his  own  deposition,  unless  he 
establishes  that  his  health  will  not  permit  his  being 
called  into  court. 

So  I  say,  as  far  as  the  deposition  is  concerned 
and  that  statement,  it  is  made  to  and  the  insurance 
company  has  the  right  to  rely  on  it  as  a  sworn  state- 
ment of  fact. 

The  Court:  I  never  heard  of  the  issue  being 
raised  before,  to  be  frank  with  you,  but  I  don't 
know  whether  there  are  any  cases  on  this.  It  seems 
to  me  it  is  a  very  interesting  point  of  law. 

Mr.  Wynn ;    I  am  making  a  note  here.  [180] 

Mr.  Heily:  I  am  directing  the  court's  attention 
to  the  fact  that  in  Defendant's  Exhibit  F  the  com- 
pany takes  the  position  that  by  virtue  of  false  testi- 
mony, he  failed  to  cooperate. 

Mr.  Wynn:     That  was  not  admitted  in  evidence. 

Mr.  Heily:  Yes,  it  is.  That  is  the  portion  ad- 
mitted in  evidence.  That  is  the  only  reason  they 
gave  for  denying  liability,  false  testimony. 

Now  there  is  a  case,  not  directly  in  point,  but  the 
language    certainly    is    appropriate,    cited    in    my 
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memorandiun,  26  Southwestern,  a  Missouri  case. 
The  court  held  that  the  assureds  willingly  came  tor 
the  office  of  the  insured  when  he  requested.  He  had 
their  deposition  taken,  and  if  they  were  not  cross- 
examined  by  the  insurance  company's  attorney,  it 
was  through  no  fault  of  their  own.  They  gave 
signed  statements  setting  forth  their  version  of  how 
the  accident  came  about.  It  wasn't  held  that  they 
wilfully  misinformed  the  attorney  of  a  single  fact, 
nor  was  there  a  pretense  of  anj^  collusion  between 
them  and  the  plaintiff.  It  is  the  same  situation  here. 

I  think  a  motion  for  a  directed  verdict  is  in  order. 

The  Court :  I  think  your  motion  would  be  denied 
if  you  want  to  make  it. 

Mr.  Wynn:  In  the  interest  of  thoroughness,  I 
wish  again  to  read  from  Defendant's  Exhibit  F,  in 
which  counsel  reads  that  the  company  took  the  posi- 
tion that  it  denied  responsilulity  because  of  false 
statements  in  the  deposition.  [IcSl]  May  I  point  out 
to  the  court  that  document  likewise  charges  the 
assured  with  false  statements  made  at  the  time  he 
reported  the  accident  and  on  July  11,  1949 

The  CouT*t:  I  know  it  does.  What  counsel  read 
is  only  half  the  story.  It  is  a  very  interesting  mat- 
ter and  maybe  over  the  night  you  can  dig  up  a  case. 

Mr.  Heily:  In  that  connection,  I  will  make  an 
offer  of  proof  by  Mr.  Ellerby 

The  Court:  I  don't  know  what  an  offer  of  proof 
will  avail  you. 

Mr.  Heily:  Perhaps  I  will  make  a  motion  to 
reopen  in  that  connection.  If  Mr.  Ellerby  is  coming- 
down,  we  can  get  it  directly.   I  will  offer  to  prove 
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in  connection  with  a  motion  to  reopen,  when  Mr. 
Ellerby  wavS  questioned  on  supplementary  proceed- 
ings after  judgment  in  this  case,  he  was  asked  a 
question,  "You  say  the  only  reason  for  denying 
liability  is  non-cooperation  and  the  only  non- 
cooperation  is  his  lying  about  drinking  in  the  depo- 
tion?" 

"A.     That  is  correct." 

The  Court :  Well,  I  think  it  is  a  question  of  fact. 
If  you  had  made  a  motion,  it  is  denied.  I  think  we 
will  take  the  recess  now.  We  will  recess  until  10 
minutes  after  3:00. 

Mr.  Wynn:  May  I  interrupt?  I  take  it  now  I 
will  not  be  able  to  produce  Mr.  Ellerby.  My  son 
called  and  he  is  still  on  trial  in  Burbank,  so  we 
will  rest.  I  thought  I  [182]  would  mention  that  if 
your  Honor  cares  to  release  the  jury  and  take  up 
matters  in  chambers. 

The  Court:  No.  We  will  wait  until  we  call  the 
jury  out. 

Mr.  Heily:     Shall  we  dismiss  the  witnesses? 

The  Court:    Yes,  if  you  wish  to. 

(Recess.) 

The  Court:  Is  it  stipulated  the  jury  is  present 
and  in  the  box? 

Mr.  Wynn:     So  stipulated. 

Mr.  Heily:     So  stipulated. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
we  are  about  to  take  another  recess.  It  will  be 
necessary  to  discuss  proposed  instructions  with 
counsel,  and  consequently  you  will  not  be  called 
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back  until  tomorrow  afternoon.  You  will  be  ex- 
cused now  until  tomorrow  afternoon  at  1:30.  Sup- 
pose we  say  1:30? 

Mr.  Wynn:     All  right. 

The  Court:  In  the  meantime,  you  are  not  to 
talk  with  anyone  about  this  case,  you  are  not  to 
allow  anyone  to  talk  to  you  about  it,  you  are  not 
to  formulate  or  express  any  opinion  as  to  whether 
the  plaintiff  is  entitled  to  judgment  or  the  plaintiff 
is  not  entitled  to  judgment,  whether  the  equities  are 
with  the  defendant  or  they  are  not  with  the  de- 
fendant. In  other  words,  you  are  to  keep  an  open 
mind  until  this  [183]  case  has  been  finally  sub- 
mitted to  you.  This  case  will  not  be  submitted  to 
you  until  after  the  argument  of  counsel  and  the 
instructions  of  the  court  sometime  tomorrow  after- 
noon. With  that  admonition,  you  now  may  be  ex- 
cused until  1:30  tomorrow  afternoon. 

I  will  see  you  gentlemen  in  chambers  at  11:00 
o'clock  in  the  morning. 

(Whereupon,  at  4:15  o'clock  p.m.,  an  ad- 
journment was  taken  until  11:00  o'clock  a.m. 
Thursday,  March  29,  1951.)  [184] 

March  29,  1951—11:00  A.M. 

(The  following  proceedings  were  had  outside 
the  hearing  and  presence  of  the  jury:) 

The  Court :    Have  you  got  your  instructions  ? 
Mr.  Heily:    Yes,  sir. 

The  Court:  I  will  take  your  instructions  and  I 
will  tell  you  the  ones  I  propose  to  give,  and  then 
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we  can  discuss  them.  I  propose  to  give  Defendant's 
Exhibit  No.  2. 

Mr.  Wynn:  Just  a  moment.  I  have  three  sets 
here. 

The  Court:  Well,  forget  Mack.  Get  Defendant's 
No.  2.   There  is  nothing  wrong  with  that. 

I  propose  to  give  Plaintiff's  No.  2  and  Plaintiff's 
No.  3;  Plaintiff's  No.  4;  Defendant's  No.  4;  De- 
fendant's No.  6;  Defendant's  No.  20;  Defendant's 
No.  19;  Defendant's  No.  18;  Defendant's  No.  17; 
Defendant's  No.  8;  Defendant's  No.  9;  Defendant's 
No.  7;  Plaintiff's  8;  Plaintiff's  No.  9;  Plaintiff's 
No.  10;  Plaintiff's  No.  15;  Defendant's  No.  11; 
Defendant's  No.  12;  Defendant's  No.  14;  Defend- 
ant's No.  15;  Defendant's  No.  16;  Plaintiff's  No.  16. 

Here  is  an  instruction  that  hasn't  been  numbered, 
I  think,  which  sets  forth  the  Subsection  8  in  toto. 
There  is  a  copy  for  each  of  you. 

For  the  purpose  of  clarity,  let's  make  that  In- 
struction 8  so  that  we  can  discuss  them  by  [186] 
nimaber. 

This  one  is  Instruction  B.  It  is  one  of  the  Mack 
instructions,  except  it  has  been  changed  in  a  little 
particular,  not  very  much,  but  a  little.  If  you  have 
any  objection,  we  might  discuss  these  as  we  go 
along. 

Mr.  Wynn:  Could  your  Honor  indicate  which 
instruction  in  Mack  B  is? 

The  Court:    I  cannot  tell  you. 

Mr.  Heily:    I  don't  see  any  objection  to  it. 

The  Court :  I  had  it  marked.  I  expect  I  can  tell 
you  which  it  is.  I  think  they  are  still  marked.   The 
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first  instruction  was  Mack  4  and  the  instruction  B 
is  Mack  5. 

Mr.  Wynn:  I  have  no  objection  to  Mack  4. 
Mack  5  wasn't  requested  by  anyone.  That  is  why 
I  don't  have  it  here  before  me. 

The  Court:  In  the  Federal  Court,  the  court 
gives  the  instructions.  The  fact  of  the  matter  is 
Judge  Mathes  gives  his  own  instructions. 

Mr.  Wynn:    And  he  makes  his  own  findings. 

The  Court:  He  writes  his  own  instructions. 
Well,  now.  Instruction  C,  there  is  a  copy  for  each 
of  you,  and  that  is  Mack  6.  That  is  an  instruction 
about  how  a  deposition  is  taken. 

Mr.  Wynn:     I  have  no  objection  to  it. 

Mr.  Heily:  I  wonder  if  you  wouldn't  add  in 
there  Thomas  B.  Mack  and  Vivian  Delozier  had 
the  deposition  taken?  [187] 

The  Court:  This  deposition  was  taken  in  the 
case  of  Mack  vs.  Towry  and  also  in  the  case  of 
Winget  vs.  Towry.  Maybe  that  should  be  changed 
from  Thomas  B.  Mack  to  Winget.  I  think  that  we 
will  change  that.  Filed  in  the  State  court  by  Vivian 
Delozier.   We  w^ill  correct  that. 

Mr.  Heily:  And  then  you  strike  out  Thomas  B. 
Mack? 

The  Court:  Yes.  In  the  action  filed  in  the  State 
court  by  Vivian  Delozier  and  the  deposition  of  the 
defendant  Billy  Ray  Towry.    Anything  wrong? 

Mr.  Wynn:  I  suppose  we  should  say,  **Now 
known  as  Vivian  Winget." 

The  Court:     All  right.    That  is  C. 
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Now,  D  is  the  section  of  the  code  about  the  taking 
of  depositions.    That  was  Mack  7. 

Instruction  E  is  Mack  9. 

Mr.  Wynn:    I  have  some  matters  on  that. 

The  Court:     Some  objections?    All  right. 

Mr.  Wynn:  This  instruction  in  effect  tells  the 
jury  that  the  repeating  or  the  telling  of  a  second 
story  as  to  occurrences  cures  any  lack  of  coopera- 
tion in  previously  telling  the  first  story.  This  is 
what  occurred  in  the  Valledao  and  Home  case.  I 
am  reading  from  my  notes  on  which  I  am  basing 
my  objection.  This  Instruction  E  now  informs  the 
jury  that  if  the  jury  believes  that  after  Towry  had 
given  his  deposition,  he  told  the  Standard  Accident 
Insurance  Company  [188]  that  the  story  in  his 
deposition  was  false,  the  jury  might  take  that  into 
consideration  in  determining  whether  he  acted  in 
good  faith  in  his  dealings  with  the  company  or 
whether  he  violated  the  cooperation  clause. 

This  is  in  e:ffect  my  objection.  It  says  to  the  jury 
no  matter  if  a  person  made  a  statement  of  a  fact, 
if  he  subsequently  tells  the  insurance  company  that 
that  statement  was  a  false  one,  that  he  cures  the 

The  Court:  No.  It  says  the  jury  may  take  into 
consideration.  It  doesn't  say  it  cures  it.  The  jury 
may  take  that  into  consideration  in  determining 
whether  or  not  he  violated  the  cooperation  clause. 
I  don't  tell  them  to  take  into  consideration  or  don't 
tell  them  it  is  a  cure.  I  say  they  may  consider  it. 
Isn't  that  the  question  of  fact  here? 

Mr.  Wynn:  My  argument  and  my  objection  to 
this  instruction  is  based  upon  a  contention  that  in 
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both  the  Valledao  and  the  Home  Insurance  Com- 
pany cases,  that  is  precisely  a  matter  which  it  is 
there  held  is  not  a  question  of  fact  for  the  jury, 
but  is  a  question  of  law  for  the  court.  That  is  the 
basis  for  the  objection. 

Mr.  Heily:     I  disagree  with  that. 

The  Court :    If  that  was  a  question  of  law 

Mr.  Heily:  The  distinction  between  this  Val- 
ledao and  Home  case  and  this  case  lies  in  this.  In 
those  cases  the  question  of  cooperation  had  been 
determined  beforehand.  [189]  Whether  or  not  they 
had  cooperated  had  already  been  determined,  and 
it  was  determined  that  they  had  not  cooperated. 
The  only  question  in  those  cases  was  whether  a 
prejudice  had  to  be  shown  or  whether  it  would  be 
presumed  in  law  on  the  facts,  and  those  cases  dealt 
almost  entirely  wdth  the  matter  of  prejudice. 

The  Court:  If  it  was  a  question  of  law  whether 
or  not  the  insured  cooperated,  we  wouldn't  need  a 
jury  in  this  case  at  all. 

Mr.  Wynn:     Quite  so.   We  will  get  to  that. 

The  Court:  There  is  no  question  about  that.  I 
think  E  is  satisfactory.  I  see  nothing  wrong  with  E. 

Now,  F  is  Mack's  10. 

Mr.  Heily :  That  would  be  the  same  as  E,  insofar 
as  argument  is  concerned. 

The  Court:     Same  argument! 

Mr.  Wynn:  Somewhat  the  same.  I  object  in  the 
first  place  to  this  instruction  being  given  in  the 
manner  it  is,  including  the  words,  because  of  the 
words  "correcting"  in  line  1  and  *' correction "  in 
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line  7.  I  submit  it  should  be  changing.  He  changed 
his  deposition  in  those  two  respects. 

The  Court:  Let's  look  at  that  just  a  minute  and 
go  back  to  the  code  section.  ''When  completed,  it 
must  be  carefully  read  to  and  by  the  witness  and 
corrected/'  not  changed.  It  says  ''corrected."  [190] 

Mr.  Wynn:  That  in  effect  is  saying  to  the  jury 
what  he  subsequently  told  is  the  truth,  and  who 
knows  whether  it  is  right  or  wrong?  He  told  two 
stories  and  he  changed  his  testimony. 

The  Court:  But  the  statute  provides  that  the 
deposition  shall  be  corrected.  If  the  statute  pro- 
vides it  shall  be  changed,  that  is  another  thing. 
This  follows  the  word  of  the  statute. 

Mr.  Heily:  Changing  and  correcting,  so  far  as 
I  can  see,  are  synonymous. 

Mr.  Wynn:  But  that  is  not  the  principal  objec- 
tion to  this. 

The  Court:     All  right. 

Mr.  Wynn :  As  I  read  this  instruction,  it  in  effect 
tells  the  jury  that  it  might  take  into  consideration 
the  fact  that  the  insurance  company  knew  of  a 
change  in  the  story.  "The  jury  shall  take  that  into 
consideration  in  deciding  w^hether  he  originally  tes- 
tified that  he  had  been  drinking."  That  doesn't 
make  sense  to  me.  He  didn't  so  originally  testify. 

The  Court:  I  am  wondering  about  the  instruc- 
tion myself.  There  is  a  case  I  read  which  holds 
that  the  insurance  company  did  not  have  to  rely 
upon  the  statement  in  order  to  avoid  the  policy. 

Mr.  Wynn:  But,  you  see,  as  this  reads,  your 
Honor  read  [191]  the  last  four  lines,  whether  or  not 
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the  insurance  company  relied  upon  the  fact  that  in 
originally  giving  his  testimony,  Towry  testified  he 
had  been  drinking  some  beer,  and  that  is  not  the 
fact.  When  he  originally  testified,  he  did  not  do 
that. 

The  Court:  I  think  this  instruction  may  be  ob- 
jectionable, so  I  am  going  to  refuse  to  give  Instruc- 
tion F. 

Now,  G  is  Mack  13. 

Mr.  AYynn:  My  only  objection  to  that  instruction 
was  that  the  instruction  is  wholly  immaterial,  there 
being  no  question  but  that  the  insurance  company 
did  learn  of  the  conflicting  stories  through  the  only 
people  a  corporation  can,  its  agents  or  attorneys. 

The  Court :  There  is  no  question  of  agency.  They 
are  not  denying  it  on  that  ground.  They  haven't 
even  said,  ''We  are  not  responsible  because  we 
didn't  know."  I  see  nothing  wrong  with  the  in- 
struction, but  it  is  inserting  an  issue  that  is  not 
before  the  jury. 

Mr.  Wynn:     That's  right. 

The  Court :     G  will  be  refused. 

H  is  No.  15. 

Mr.  Wynn:     Shall  I  speak? 

The  Court:    Yes. 

Mr.  Wynn:  My  objection  to  Mack  15  in  the 
proposed  Instruction  No.  H  is  that  it  improperly 
tells  the  jury  that  the  [192]  jury  may  consider  the 
subsequent  correction  of  a  false  statement  in  show- 
ing whether  he  made  a  false  statement.  As  this 
reads,  about  the  middle  of  line  11  or  12,  "I  instruct 
you  you  may  take  the  fact  of  such  disclosure,  if 
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it  be  a  fact,  by  Towry,  of  drinking  of  the  beer  and 
in  subsequently  correcting  his  deposition,  to  deter- 
mine whether  or  not  he  made  any  willful,  false  or 
deliberate  misstatements. ' ' 

Now,  is  it  proper  to  say  to  a  jury,  "You  may 
determine  that  because  the  man  subsequently  said 
what  he  originally  said  is  false,  you  can  determine 
that  he  did  not  willfully  make  the  original  mis- 
statement'"? That  is  the  way  I  read  this,  and  in 
effect  it  says  to  the  jury,  "You  can  decide  if  he 
corrected  his  testimony  or  corrected  his  statements, 
you  can  consider  that  correction  in  determining 
whether  he  originally  made  a  false  statement." 

Mr.  Heily :  I  think  that  the  issue  here  is  whether 
he  made  a  material  false  statement,  and  in  deter- 
mining whether  it  is  done  willfully  and  deliberately, 
they  must  take  into  consideration  the  facts  sur- 
rounding the  making  of  it,  and  among  those  facts 
are  the  correction  of  it. 

The  Court:  I  would  hold  with  the  defendant  on 
this  instiniction,  if  it  was  not  for  one  thing.  Was 
it  stipulated  that  the  deposition  could  be  used  by 
the  parties  in  this  case  ? 

Mr.  Wynn:  Stipulated  that  the  deposition  could 
be  used  by  the  parties  in  this  case.  [193] 

Mr.  Heily :     Yes. 

The  Court:  Was  it  stipulated  this  deposition 
could  be  used  ? 

Mr.  Heily :     In  evidence  in  this  case  1 

The  Court :     In  evidence  in  this  case. 

Mr.  Heily :     Yes. 
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Mr.  Wynn:  I  don't  recall  such  a  stipulation.  I 
recall  the  reading  of  various  portions  of  the  deposi- 
tion, including  the 

The  Court:  I  assiune  if  it  was  stipulated  the 
deposition  could  be  used,  there  was  also  an  implied 
stipulation  that  the  deposition  had  been  taken 
properly  and  signed  properly.  Now,  I  am  just 
wondering,  if  there  had  been  any  objection  raised 
to  the  use  of  the  deposition,  whether  I  was  correct 
in  allowing  the  deposition  to  be  used,  because  who- 
ever took  this  deposition  doesn't  know  anything 
about  taking  a  deposition.  Now,  if  the  deposition 
had  been  taken  and  it  followed  the  procedure,  that 
is,  if  they  had  taken  the  deposition  and  within  a 
few  days  or  weeks  had  presented  this  deposition 
to  the  witness  for  signature,  and  then  he  liad  made 
the  correction,  then  I  would  feel  that  the  instruc- 
tion was  proper,  but  here  we  have  got  a  wait  of 
a  year,  practically  speaking,  because  as  far  as  the 
evidence  shows  this  deposition  was  not  sent  to  the 
witness.  It  was  not  taken  to  the  witness.  He  was 
called  into  the  attorney's  office  before  someone  who 
did  not  take  the  [194]  deposition,  and  then  he  read 
the  deposition  and  made  the  correction.  That  is  not 
what  the  statute  says  you  can  do. 

The  statute  says  it  should  be  corrected  before 
the  one  who  takes  the  deposition,  and  that  party 
should  initial  it.  There  is  no  initialing  as  far  as 
the  notary  is  concerned.  I  think  the  deposition 
certainly  is  subject  to  a  lot  of  criticism. 

Now,  if  this  correction  had  been  made  promptly, 
then  I  think  that  this  instruction  would  be  proper, 
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but  inasmuch  as  it  is  a  year  later,  then  I  think  it 
is  wron^  to  say  to  the  jury,  ''You  may  consider  the 
correction  made  a  year  later  as  some  evidence  of 
whether  or  not  it  was  willful,  false  and  deliberate 
when  it  was  made  a  year  before." 

Mr.  Heily:  It  wasn't  a  year  later.  It  was  ap- 
proximately four  and  a  half  to  five  months  later. 

Mr.  Wjmn:  Between  the  original  taking  of  the 
deposition  and  the  time  he  signed,  approximately 
five  months.  Between  the  time  he  signed  it  and 
the  corrections  made  or  the  changes  made,  and  the 
original  statement  contraiy  to  fact  in  July,  1949, 
approximately  nine  months. 

The  Court:  Well,  I  think  there  has  been  such 
a  delay  here  that  if  this  had  been  prompt,  I  would 
have  given  the  instruction.  Inasmuch  as  it  was 
not  prompt,  I  am  going  to  refuse  H. 

Mr.  Heily:  Would  it  be  a  fair  consideration  to 
instruct  [195]  the  jury  somewhat  in  this  manner, 
then,  ''You  are  instructed  you  may  take  into  con- 
sideration the  fact  that  the  attorneys  for  Towry 
did  not  present  the  deposition  to  him  for  correc- 
tion"? 

The  Court:  No.  There  is  no  evidence  in  this 
case  as  to  why — I  raised  that  issue  during  the 
trial.  I  wanted  to  know  the  reason.  I  was  inter- 
ested in  knowing  the  reason  why. 

Mr.  Heily:  It  isn't  the  reason  why,  is  it,  so 
much  as  the  mere  fact  that  it  was  not  presented 
to  him? 

The  Court:  Somebody  slipped  up  on  this.  I 
assume  it  was  the  notary  that  didn't  follow  through. 
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Of  course,  I  thiiik  the  attorneys  for  the  plaintiff 
should  have  seen  that  the  notary  did  follow  through. 

I  don't  think  Hollingsworth  is  absolved  from 
blame,  because  Hollingsworth  was  the  one  who  was 
causing  the  deposition  to  be  taken.  He  should  have 
seen  the  the  deposition  was  taken  properly  and  was 
presented  promptly,  was  signed  and  corrected. 

Mr.  Wynn :  Just  a  comment.  Everyone  has  been 
faced  with  that  sometime  or  other,  and  you  some- 
times find  a  deposition  you  have  taken  has  never 
been  signed,  and  where  is  the  witness?  You  kick 
yourself. 

The  Court:  You  might  have  been  in  a  very  dif- 
ficult place  here  if  you  had  relied  upon  the  deposi- 
tion and  then  you  could  show  it  wasn't  signed  before 
the  notary  taking  the  [196]  deposition  and  corrected. 
But  I  think  there  was  a  stipulation  the  deposition 
can  be  used  and  that  stipulation  cured  the  defects 
of  the  taking.   I  don't  know. 

Instruction  I  is  Mack  16. 

Mr.  Heily:     H  is  disallowed? 

The  Court:     Yes. 

Mr.  Wynn:  Well,  my  note  originally  was  that 
this  instruction  was  not  applicable,  but  I  suppose 
I  am  wrong.  I  mean  the  instiniction,  ''If  you  be- 
lieve he  did  not  \dolate  the  terms  of  the  policy, 
your  verdict  should  be  in  favor  of  the  plaintiff." 

The  Court:     Isn't  that  the  whole  issue  here? 

Mr.  Wynn :     I  suppose  it  is,  yes. 

The  Court:  If  they  decide  this  case  on  any 
other  issue,  I  will  set  the  verdict  aside.   That  is  the 
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whole  issue,  the  issue  of  cooperation.  I  was  afraid 
yesterday  you  were  going  to  get  trying  the  other 
lawsuit  all  over  again. 

Now,  J,  that  is  Mack  17. 

Mr.  Wynn:  I  have  no  objection  to  that.  The 
only  thing  I  have  marked  was  Mack,  and  you  have 
changed  that  to  plaintiff. 

The  Court:  Yes.  That  is  why  I  rewrote  these. 
K  is  18.  When  I  passed  on  this,  I  had  read  some 
of  these  cases  that  were  suggested,  and  there  is  a 
case  to  the  effect  that  the  insurance  company  doesn't 
have  to  show  it  was  prejudiced,  if  it  [197]  was 
a  deliberate  misstatement.  I  don't  think  the  com- 
pany has  to  show  it  relied  upon  that  misstatement 
or  was  prejudiced  by  the  misstatement.  There  is 
a  case  to  that  effect. 

Mr.  Wynn:  My  objection  to  this  instruction 
was,  ''prejudice  and  matter  of  law."  That  is  the 
very  case  which  was  cited  by  Mack  in  support  of 
this  instruction,  that  Valladao  vs.  Firemen's  Fund, 
13  Cal.  2d.  Likewise  the  decision  of  the  Ninth  Cir- 
cuit in  the  Home  Insurance  Company  in  167  F.2d, 
919.  That  prejudice  was  a  matter  of  law  and,  of 
course,  your  Honor,  based  on  those  cases,  that  it 
is  a  matter  of  law  and  the  decisions  in  those  cases, 
that  the  false  statement  of  a  fact  material  to  the 
accident  is  as  a  matter  of  law  prejudice,  and  the 
Valladao  case  supported  the  judgment  notwith- 
standing the  verdict. 

The  Court:  I  am  going  to  refuse  K.  I  want  to 
be  very  careful  here,  if  I  can  be  careful,  because  if 
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the  plaintiff  gets  a  verdict,  I  don't  want  a  reversal 
on  appeal.  That  was  K.  This  is  L.  L  is  21. 

Mr.  Wynn :     Shall  I  just  speak  up  ? 

The  Court:     Yes. 

Mr.  Wynn:  My  objection  is,  specifically,  the 
words  "unintentional  and  accidential"  in  line  7.  My 
note  is  that  under  the  evidence,  the  undisputed  evi- 
dence, it  cannot  be  said  that  his  statement  that, 
"I  did  not  drink  any  beer  on  that  date,"  was  un- 
intentionally made  or  accidentally  made.  The  [198] 
only  evidence  is  that  that  was  a  false  statement  and 
admittedly  false,  so  here,  to  tell  the  jury  that  any 
statements  which  were  unintentional  and  accidental 
are  not  violative  of  the  policy,  is  instructing  on  a 
matter  which  is  not  within  the  evidence,  the  only 
evidence  being  that  he  did  intentionally  make  a 
false  statement. 

The  Court:  If  it  w^as  not  for  the  question  of 
beer,  I  would  overrule  you,  because  he  testified  he 
didn't  think  that  beer  was  hard  liquor,  but  the 
question  was  asked  about  beer  particularly.  There 
is  no  question  about  that. 

Mr.  Wyim:  And  the  question  was  asked,  "Did 
you  go  into  a  specific  cafe?"  and  he  said,  "No." 
So  I  say  that  there  was  no  evidence  that  the  state- 
ments were  unintentionally  made.  He  may  have 
thought  it  didn't  make  any  difference. 

Mr.  Heily:  Your  objection  is  based  on  a  false 
premise.  There  is  no  evidence  on  which  it  can 
stand,  and  there  is  this  evidence  concerning  the 
statement  which  said,  "I  did  not  use  any  intoxi- 
cating liquor."   The  evidence  shows  he  meant  hard 
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liquor,  not  beer,  and  that  was  an  unintentional  state- 
ment. 

The  Court:  But  your  proposed  instruction 
doesn't  restrict  itself  to  one  instance. 

Mr.  Heily:     It  says  any. 

The  Court:  It  says  any.  I  think  the  objection 
is  good.   I  am  going  to  refuse  L. 

Now,  if  we  will  get  back  to  the  plaintiff's  [199] 
instructions,  does  the  defendant  have  any  objection 
to  the  proposed  plaintiff's  instructions  I  have  in- 
dicated? We  are  not  talking  about  the  instructions 
I  have  refused,  but  the  ones  I  have  indicated  I 
will  give.  Let's  take  up  the  plaintiff's  instructions 
first. 

Mr.  Wynn:  The  first  one  I  wished  to  comment 
on  is  plaintiff's  No.  9. 

The  Court:    All  right. 

Mr.  Wynn:  "As  to  what  constitutes  lack  of 
cooperation,  the  jury  is  instructed  that  to  prove 
it,  the  insurance  company  must  show  there  is  a 
failure  to  cooperate  in  a  substantial  material  respect, 
and  that  a  technical  or  inconsequential  lack  of 
cooperation  then  on  a  misstatement  of  fact  is  im- 
material." I  do  not  think  that  correctly  expresses 
the  law,  the  jury  being  told  that  a  misstatement 
of  fact  to  the  insurance  company  is  immaterial. 

Mr.  Heily:  Let's  amend  that  to  insert  before  the 
word  "misstatement,"  "technical  or  inconsequen- 
tial." 

Mr.  Wynn:     Then  that  is  a  duplication. 

Mr.  Heily:  It  is  a  matter  of  phraseology,  as 
far  as  I  can  see. 
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Mr.  Wynn:  I  suggest  that  I  felt  defendant's 
instruction  No.  12 

The  Court:  Why  can't  we  stop  after  the  word 
^'respect"  on  line  5?  "The  company  must  be  sure 
that  there  is  a  failure  [200]  to  cooperate  by  Towry 
in  some  substantial  and  material  respect." 

Mr.  Wynn:     I  think  so. 

Mr.  Heily:  I  think  the  jury  has  to  know  the 
difference  between  a  material  and  immaterial  thing 
there. 

The  Court:  I  don't  know.  The  jury  may  come 
to  a  different  conclusion  than  I  do.  I  think  it  is 
immaterial.  The  juiy  may  think  it  is  material.  I 
don't  know  how  you  define  material. 

Mr.  Heily:  That  is  what  we  are  trying  to  do 
in  accordance  with  the  law. 

Mr.  Wynn:  If  it  is  fair  to  refer  to  defendant's 
12  to  save  time 

The  Court :     Defendant 's  12  ! 

Mr.  Wynn:     It  follows  very  shortly. 

The  Court:  I  don't  want  to  make  any  duplica- 
tion, if  I  can  help  it,  because  I  think  a  jury  does 
pretty  well  to  keep  track  of  what  it  gets. 

Mr.  Wynn:  In  12,  I  ask  for  the  instruction  to 
the  jury  to  determine  whether  Towry  made  mis- 
representations of  facts  to  this  defendant  concern- 
ing the  accident  or  the  surrounding  circumstances 
which  were  not  mere  matters  of  opinion  or  which 
were  not  of  such  a  nature  as  to  be  excusable  upon 
the  ground  of  forgetfulness  or  mistake. 

Mr.  Heily:  That  would  amount  to  a  directed 
verdict.  [201] 
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Mr.  Wynn:  He  has  the  technical  or  inconse- 
quential, and  the  misstatement  of  fact.  Now,  if  a 
man  would  be  asked,  "When  were  you  born?"  and 
he  should  say,  "December  25,  1908 — no,  I  am  wrong 
in  that.  I  meant  1906,"  that  might  be  technical  or 
inconsequential.  Such  misstatements,  it  is  true,  are 
not  good  to  void  a  covenant,  but  here  in  No.  9  as 
requested,  the  jury  is  told  that  a  misstatement  of 
fact  is  immaterial. 

Mr.  Heily :     No,  they  are  not  told  that. 

The  Court:     No.   In  some  material  respect. 

Mr.  Wynn :     And  that  an  inconsequential 

Mr.  Heily:  Just  add  the  words  "technical  or  in- 
consequantial"  before  "misstatement"  and  your  ob- 
jection is  answered. 

Mr.  Wynn:  Then  No.  15,  your  Honor,  reading, 
"In  order  for  a  falsification  to  constitute  non- 
cooperation,  you  are  instructed  that  the  falsifica- 
tion must  be  willful,  deliberate  and  concerning  a 
material  fact,"  I  have  no  objection  to  that,  but  in 
No.  9  they  say,  "A  misstatement  of  fact  is  immate- 
rial." 

Mr.  Heily:  Inconsequential  and  technical  mis- 
statement of  fact  is  what  we  are  saying,  and  that 
is  the  law.  That  is  definitely  the  law.  If  there  is 
any  concern  about  the  way  the  language  is  written 
there,  out  of  an  abundance  of  caution,  I  am  sug- 
gesting before  the  word  "misstatement"  in  line  6, 
the  words  "technical  or  inconsequential"  be  in- 
serted, and  that  will  take  care  of  your  objection 
entirely.  [202] 

The  Court:     Let's  see.  Is  this  satisfactory? 
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As  to  what  constitutes  lack  of  cooperation  in  this 
case,  you  are  instructed  that  to  prove  there  is  a 
lack  of  cooperation,  the  Standard  Accident  Insur- 
ance Company  must  show  there  is  a  failure  to 
cooperate  by  Towry  in  some  substantial  and  ma- 
terial respect.  You  are  further  instructed  that  the 
misstatement  of  fact  made  to  the  insurance  com- 
pany, if  you  find  it  was  so  made,  must  be  material. 

In  other  words,  I  agree  that  the  insurance  com- 
pany should  not  avoid  its  liability  upon  some  tech- 
nical or  inconsequential  groimd,  so  I  say  it  must 
be  a  material  matter.  Doesn't  that  meet  your  ob- 
jection? 

Mr.  Wynn:  Yes.  I  would  then  say  it  is  dupli- 
cated by  Instruction  No.  15.  I  am  not  trying  to  be 
capricious. 

The  Court :  I  am  going  to  give  No.  9  as  amended. 
Fifteen  states  it  a  little  different  way.  Any  other 
objection  ? 

Mr.  Wynn:     No.  10. 

The  Court :  Do  you  want  the  record  to  show  you 
object  to  9  as  amended  ? 

Mr.  Wynn:  I  object  to  9  and  15  as  being  dupli- 
cates. 

The  Court :     All  right.  The  next  is  No.  10. 

Mr.  Wynn :  No.  10  is  based  on  Pacific  Indemnity 
vs.  McDonald,  a  case  arising  in  Oregon,  the  decision 
itself  being  expressly  based  on  Oregon  law.  The 
court  pointed  out  that  the  law  in  Oregon  must  be 
decisive.  The  record  shows  that  the  [203]  delay  in 
that  case  in  correcting  or  changing  the  original 
statement  made  to  the  insurance  company  was  one 
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week  only,  from  August  15tli  to  August  22nd,  or 
the  18th  to  the  25th.  The  decision  expressly  dis- 
tinguishes the  Pacific  Indemnity  Company  vs.  Mc- 
Donald case  from  another  Oregon  decision,  the  cita- 
tion of  which  I  can't  give  you,  but  it  is  in  107  F.  2d. 

The  delay  had  been  months  in  correcting,  and  in 
the  Pacific  Indemnity  vs.  McDonald  case,  the  court 
says  in  so  many  words,  had  there  been  a  long  or 
longer  delay  in  correcting  the  misstatement,  plain- 
tiff could  not  recover  under  the  ruling  in  the 
Kimineta  case,  another  Oregon  case.  I  have  the 
citation  here. 

To  tell  the  jury  in  this  case  that  the  prompt  with- 
drawal of  a  falsehood  cures  the  defect  is  to  suggest 
to  the  jury  that  the  court  feels  that  a  withdrawal 
five  months  later  is  a  prompt  one. 

The  Court :  Of  course,  we  have  got  that  question 
again.  Here  is  this  witness,  who  never  had  a  deposi- 
tion taken  before.  He  was  called  in  to  take  his 
deposition.    He  knew  nothing  about  the  procedure. 

Mr.  Wynn :     He  was  sworn  to  tell  the  truth. 

The  Court :  He  was  sworn  to  tell  the  truth.  Now, 
the  statute  provides  that  when  you  provide  that  he 
can  look  at  his  deposition  and  correct  it.  I  don't 
know  when  the  misstatement  is  made,  when  it  was 
taken  by  the  reporter  or  when  [204]  it  was  cor- 
rected. I  don't  know  what  the  law  is.  I  don't  know 
whether  or  not  until  he  has  the  opportunity  to 
correct  it,  there  is  a  misstatement. 

Mr.  Heily:  The  evidence  is  as  early  as  10  days 
after  the  deposition,  the  insurance  company  knew 
of  the  misstatement. 

The   Court:     There  is  no   question  here.    This 
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raises  the  question  about  prejudice  to  the  insurance 
company,  whether  the  insurance  company  was  prej- 
udiced. I  think  the  rule  is  if  there  is  a  deliberate 
misrepresentation  or  misstatement  to  the  insurance 
company,  that  the  insurance  company  doesn't  have 
to  go  on  and  say  it  is  prejudiced  by  that  misstate- 
ment. 

Supposing  you  take  a  deposition  today  and  there 
is  a  deliberate  misrepresentation.  The  insurance 
company  goes  ahead  and  the  trial  is  not  for  two 
years.  Now,  can  you  say  that  the  insurance  com- 
pany has  to  show  it  was  prejudiced  within  two 
weeks  or  three  weeks  ? 

Mr.  Heily :     I  think  you  have  to,  yes. 

The  Court:  I  think  10  is  objectionable.  I  am 
going  to  refuse  10. 

Mr.  Wynn:  No.  15,  I  have  no  objection  to,  ex- 
cept as  stated  in  connection  with  9,  that  it  is  a 
duplication. 

The  Court:     I  will  overrule  the  objection  on  15. 

Mr.  Wynn :     I  have  no  objection  to  No.  16. 

Mr.  Heily :     Then  that  is  all.  [205] 

The  Court:  Now,  has  the  plaintiff  any  objection 
to  the  defendant's  instructions'? 

Mr.  Heily :     No.  2  is  all  right. 

The  Court:  The  defendant  gives  the  California 
jury  instructions.  The  only  question  is  whether  or 
not  they  are  applicable  in  the  case. 

Mr.  Heily:  No.  4  is  okay.  Six  is  all  right. 
Twenty  is  all  right.  Nineteen  is  okay.  Eighteen  is 
okay.  Seventeen  is  okay.  Eight  is  okay.  Nine  is 
okay.  Seven  is  okay. 


vs.  Vivian  Winget,  et  al.  213 

Mr.  Wynn :  As  a  matter  of  fact,  my  7  and  your 
8  are  based  on  the  same  form.  I  think  they  are  both 
proper.  The  question  is  whether  both  should  be 
given. 

The  Court:  I  don't  like  to  give  more  instruc- 
tions than  necessary.  I  think  the  jury  has  plenty 
to  do  if  they  can  keep  track  of  the  instructions 
given,  and  if  there  is  any  duplication  here,  I  want 
to  cut  it  out. 

Mr.  Heily :     I  think  either  one  can  go  out. 

The  Court :     Which  are  they  ? 

Mr.  Wynn:  Defendant's  7  and  plaintiff's  8.  My 
form  is  a  slightly  longer  statement.  They  are  both 
directed  to  the  same  thing. 

The  Court :     You  say  your  7 1 

Mr.  Wynn:     Yes. 

Mr.  Heily :     And  my  8. 

The  Court:  I  think  I  will  eliminate  the  longer 
one,  [206]  which  is  the  defendant 's  7. 

Mr.  Wynn:  Yes.  I  will  put  on  here  "covered 
elsewhere." 

The  Court:  Now,  do  you  want  to  make  a  note 
of  the  instructions  I  am  going  to  refuse  to  give  or 
I  have  indicated  I  am  going  to  refuse  ? 

Mr.  Heily :    Let  me  finish  first. 

The  Court:  I  thought  you  had  finished.  Excuse 
me.  I  don't  want  to  hurry  you,  or  anything  like 
that. 

Mr.  Wynn:  No.  11  should  be  corrected  in  line  2 
to  say,  "this  action  is,"  rather  than,  "these  actions 
are." 

The  Court :     Which  one  is  that  ? 


214  Standard  Accident  Insurance  Co. 

Mr.  Wynn:     My  No.  11. 

The  Court:  Defendant's  11.  "Upon  which  this 
action  is  brought."  That  shaU  be  corrected  by 
changing  the  words  "these"  to  "this"  and  "are" 
to  "is." 

Mr.  Heily:  I  would  like  to  leave  my  discussion 
of  that  one  until  I  finish  the  rest  of  his  and  combine 
it  with  something  else  I  have  in  mind. 

The  Court :     Go  ahead. 

Mr.  Heily :  No.  12  of  the  defendant,  I  object  to 
on  the  grounds  it  gives  the  implication  of  a  directed 
verdict.  It  states,  "It  is  your  duty  to  determine 
whether  or  not  misrepresentations  of  facts  to  this 
defendant  are  not  mere  matters  of  opinion,  which 
were  not  of  such  a  nature  as  to  be  excusable  on  the 
ground  of  forgetfulness  or  mistake."  That  is  cov- 
ered [207]  by  other  instructions  on  materiality. 

The  Court :  I  gave  your  instruction  that  is  com- 
parable to  this. 

Mr.  Heily :  Yes.  I  say  it  is  covered  by  mine  and 
this,  I  think,  has  a  tendency  to  confuse  the  jury  and 
give  them  the  impression  that  they  must,  and  if  they 
determine  that  he  did  make  a  falsification,  they 
must  find  in  favor  of  the  defendant,  and  it  is  ad- 
mitted he  made  a  false  statement. 

The  Court:  I  don't  agree  with  you  at  all.  I  am 
going  to  overrule  the  objection. 

Mr.  Heily:  I  object  to  14  on  the  same  ground. 
That  is  in  the  nature  of  a  directed  verdict.  They 
must  take  into  consideration  the  circumstances,  as 
well  as  the  truthfulness  or  falsity  of  his  statements. 
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The  Court:  That  is  pretty  nearly  the  words  of 
this  federal  case.  I  read  that  federal  case. 

Mr.  Heily:  The  words  out  of  the  Oregon  case 
are  the  words  for  that  case. 

The  Court:  We  are  not  bound  by  Oregon,  but 
we  are  bound  by  the  Federal  Reports.  I  will  over- 
rule the  objection  on  14. 

These  cases  repeat  and  repeat  and  repeat  that 
truthfulness  is  the  keystone,  and  I  have  instructed 
it  must  be  material,  so  I  think  14  is  all  right. 

Mr.  Heily:     No.  15,  I  object  to  on  the  ground 
they  must  [208]  consider  for  the  purpose  of  deter- 
mining whether  the  statement  was  material  or  not 
the  facts  surrounding  the  actual  trial  of  the  case. 
The   Court:     Nothing  that   happened   after  the 
case  started   could  affect  this  problem,   could  it? 
Mr.  Heily :     It  could  determine  whether  the  state- 
ment was  material  or  not.   I  have  maintained  that 
throughout. 
Mr.  Wynn:     That  is  15? 
The  Court :     That  is  15. 

Mr.  Heily:  The  disclaimer  of  liability  is  on  the 
grounds  of  a  material  falsehood.    "To  determine 

whether  it  is  material,  you  must  find" 

The  Court:  There  is  one  question  I  am  wonder- 
ing about.  You  contend  it  is  disclaiming  your  re- 
sponsibility. You  attempted  to  disclaim  your  re- 
sponsibility. In  other  words,  the  trial  judge  in  the 
Superior  Court  wouldn't  let  you  terminate  your 
responsibility,  and  you  are  even  here  attempting  to 
disclaim  your  responsibility.  This  may  be  objec- 
tionable, because  it  may  lead  the  jury  to  the  con- 
clusion you  have  disclaimed  your  responsibility. 
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Mr.  Wynn:  Well,  of  course,  I  had  a  little  trou- 
ble phrasing  this.  I  first  phrased  it,  ''until  March 
13,  1950,  upon  which  date  the  defendant  Standard 
Accident  delivered  to  the  assured  its  notice  that  it 
disclaimed  any  responsibility." 

Then  I  thought,  no,  that  is  instructing  upon  [209] 
facts  which  may  not  be  in  evidence.  So  I  said,  "Its 
disclaimer,  if  you  find  that  the  defendant  made  such 
disclaimer. ' ' 

Mr.  Heily:  I  don't  think  you  can  limit  it  to  that 
point.  The  disclaimer  itself  indicates  you  still  had 
to  withdraw,  and  you  actually  didn't  get  withdrawn. 

The  Court:  I  don't  think  it  is  an  issue  in  this 
case  whether  or  not  you  did  disclaim.  You  are  still 
here.   You  might  have  disclaimed. 

Mr.  Wynn:  I  was  going  to  make  that  same  com- 
ment, too. 

The  Court:  You  are  still  here,  at  least  in  this 
trial  court,  and  this  court  feels  you  are  still  here. 
I  hope  you  are  still  here.  I  think  maybe  the  objec- 
tion is  good.  I  will  refuse  15. 

Mr.  Heily:    No.  16,  I  make  the  same  objection. 

The  Court:  16  only  says,  "You  are  not  to  specu- 
late," and  I  think  that  is  the  law.  I  will  overrule 
your  objection  on  16. 

Mr.  Heily:  Then  we  come  back  to  11.  I  would 
like  to  have  you  look  at  my  13  which  you  are  not 
going  to  give. 

The  Court:     13  that  we  are  not  going  to  give? 

Mr.  Heily:  Yes.  My  13  is  definitely  the  law.  "If 
the  insurance  company  improperly  demands  infor- 
mation"  


vs.  Vivian  Winget,  etal.  217 

The  Court :  There  is  nothing  in  this  case  to  indi- 
cate there  has  been  an  improper  demand.  You  may 
argue  the  representative  of  the  insurance  company 
suggested  this  thing  be  [210]  kept  quiet. 

Mr.  Heily:  That  is  the  basis  on  which  the  law 
is  the  insurance  company  cannot  present  a  sham  or 
false  defense. 

The  Court :  I  know,  but  that  is  only  one  of  these 
instances.  You  have  got  a  lot  of  instances  here  in 
which  there  is  no  question  of  an  improper  sugges- 
tion.   I  think  my  ruling  on  13  is  proper. 

Mr.  Wynn :     I  do,  too.   That  would  be  dangerous. 

Mr.  Heily:  Then  I  think  we  should  add  before 
the  word  ''demanded"  in  line  6,  the  word  "improp- 
erly demanded." 

The  Court:  There  is  nothing  in  this  case  to  show 
the  insurance  company  has  ever  improperly  de- 
manded anything. 

Mr.  Heily:  Yes,  there  is.  The  evidence  that  the 
insurance  company  advised  him  to  keep  quiet. 

The  Court:  Advising  and  demanding  are  two 
different  things.  It  may  be  you  have  some  evidence 
that  there  was  a  suggestion  on  the  part  of  the  ad- 
juster that  it  be  kept  quiet,  but  there  is  nothing  to 
say  they  demanded  it. 

Mr.  Heily:  Then  I  think  we  should  have  an  in- 
struction that  would  cover  that  very  situation, 
something  to  the  effect  that,  "You  are  instructed 
if  the  cooperation  of  Mr.  Towry  was  improperly 
advised  or  suggested" 


Mr.  Wynn :    But  there  is  no  assertion  that  he- 
The  Court:    I  am  going  to  give  11. 
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Mr.  Heily:    Without  the  amendment?  [211] 

The  Court:     Without  the  amendment. 

Mr.  Heily:  Then  I  think  I  should  have  an  in- 
struction in  there  that  if  there  was  any  evidence 
that  it  was  improperly  suggested  to  him  that  he 
withhold  information,  they  should  take  that  into 
consideration. 

The  Court:  The  main  issue  here,  as  I  see  it,  is 
what  happened  at  the  time  the  deposition  was  taken, 
and  this  suggestion  came  up  a  long  time  later. 

Mr.  Heily:     About  a  month  later. 

The  Court:  All  right.  The  fact  that  a  week 
after  he  made  these  statements  somebody  suggested 
he  shouldn't  change  his  testimony  certainly  doesn't 
throw  any  light  on  whether  it  was  willful,  delib- 
erate or  intentional. 

Mr.  Heily:    I  think  it  does. 

The  Court:  I  am  going  to  overrule  the  objec- 
tion. For  the  purpose  of  the  record,  do  you  have 
any  objection  to  the  instructions  that  I  have  indi- 
cated I  am  not  giving  that  you  have  requested? 

Mr.  Heily:     That  one.  No.  13,  I  object  to  that. 

The  Court:  I  want  you  to  make  your  record  of 
your  objections  now. 

Mr.  Heily:  I  object  to  it  as  not  being  given, 
because  I  think  it  is  a  fair  and  honest  statement 
of  the  law  as  it  applies  to  this  case. 

The  Court:  All  right.  Do  you  have  any  [212] 
other  objections'? 

Mr.  Heily:    To  those  you  are  not  giving? 

The  Court:    Yes. 
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Mr.  Heily:  Other  than  what  I  have  already 
voiced  ? 

The  Court:  Yes,  the  ones  I  have  indicated  I  am 
not  going  to  give,  not  the  ones  I  indicated  I  was 
going  to  give,  and  then  struck  out,  but  the  ones  I 
eliminated  originally. 

Mr.  Heily:  Yes.  I  object  to  failing  to  give  No. 
11  following  the  language  in  Rockmiss  vs.  New 
Jersey  Manufacturers  Association  Insurance  Com- 
pany. 

The  Court:     You  can  have  your  objection. 

Mr.  Heily:  I  object  to  your  not  giving  No.  12, 
also. 

The  Court:    You  can  have  your  objection  on  12. 

Mr.  Heily :  There  is  evidence  showing  he  did  not 
ask  him  concerning  beer,  and  under  that  case  the 
insurance  company  cannot  complain  that  that  is  non- 
cooperation. 

I  believe  No.  14  is  covered  by  the  quotation  from 
the  statute,  isn't  it? 

The  Court:  Yes.  I  have  given  the  statute  itself. 
I  think  that  is  the  proper  way  to  do  it,  rather  than 
an  opinion  as  to  what  it  says.  I  don't  think  your 
14  is  proper,  because  you  can  take  a  sworn  state- 
ment and  then  you  can  stipulate  it  can  be  used. 

Mr.  Wynn:     Those  are  the  notes  I  had. 

The  Court:  Why,  surely.  You  may  be  right  as 
far  as  you  [213]  go,  but  you  don't  go  far  enough. 

Mr.  Heily:     That's  all. 

The  Coui't:  Now,  do  you  have  any  objections  to 
the  instructions  I  have  refused  to  give  of  yours  ? 

Mr.  Wynn:     Yes.    My  proposed  instruction  No. 
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10,  which  is  intended  to  be  only  a  statement  of  the 
law  that  the  plaintiff  in  this  action  stands  in  the 
shoes  of  Towry,  and  any  defense  available  against 
Towry  is  available  against  the  plaintiff,  that  is  the 
gist  of  it.  I  don't  see  that  that  is  covered  by  any 
other  instruction  given. 

The  Court:  Maybe  counsel  will  agree  that  is  the 
law,  that  one  who  attempts  to  recover  from  an  in- 
surance company  does  not  stand  in  any  better  posi- 
tion than  the  insured. 

Mr.  Heily :  I  don't  think  it  is  in  issue  here  at  all. 
It  is  certainly  the  law. 

Mr.  Wymi:  I  think  it  is  only  safe  to  tell  the 
jury,  knowing  as  we  know  how  juries  sometimes  get 
a  different  idea. 

The  Court:  You  don't  know  what  a  jury  uses  to 
decide  a  case. 

Mr.  Wynn:  I  tried  to  explain  it  to  my  son  yes- 
terday, and  he  couldn't  see  why  they  are  suing  again 
when  they  have  already  sued,  and  I  had  to  explain 
they  can  only  recover  in  the  position  of  Mr.  Towry. 

The  Court:  But  here  is  the  vice  of  your  in- 
struction. This  jury  might  feel  that  Towry  shouldn't 
recover  on  wilful  [214]  misconduct.  However,  they 
may  not  feel  a  third  party  may  not  recover.  In 
other  words,  Towry,  you  have  alleged  and  you  have 
got  in  the  record  now  that  there  was  this  issue  of 
wilful  misconduct.  Now,  they  may  feel  Towry 
shouldn't  recover.  They  may  feel  they  wouldn't  give 
a  judgment  to  Towiy.   But  here  is  a  stranger. 

Mr.  Wynn:    And  that  is  just  what  the  law  says, 
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that  that  poor  stranger  is  tarred  with  the  same  brush 
that  tars  Towry. 

The  Court:  I  am  inclined  to  believe  that  a 
stranger  cannot  have  any  more  rights  against  an 
insurance  carrier  than  the  insured  himself.  The 
only  question  is  whether  it  is  material. 

Mr.  Wynn:  Is  it  material  to  advise  the  jury  in 
this  case  that  that  is  the  situation? 

The  Court:  Of  course,  if  I  am  going  to  err,  I 
would  rather  err  in  giving  the  instruction  than  in 
keeping  it  out. 

Mr.  Wynn:  I  don't  feel  strongly  about  it,  except 
I  do  believe  that  is  the  law  and  I  think  it  would  be 
well  for  the  jury  to  know  that. 

The  Court:  I  am  going  to  still  hold  to  my  guns. 
I  don't  think  it  is  a  material  issue  here,  although 
I  think  it  is  a  correct  statement  of  the  law  but, 
nevertheless,  I  don't  think  we  should  present  to  this 
jury  a  lot  of  correct  statements  of  law  on  matters 
that  are  not  of  importance.  [215] 

Mr.  Wynn:  My  next  and  last  is  No.  13.  In  that 
I  am  admittedly  making  a  request  for  an  instructed 
verdict. 

The  Court:  That  is  the  thing  I  would  certainly 
lean  over  backwards  not  to  give. 

Mr.  Wynn:  I  am  asking  the  court  to  instruct  if 
they  would  find  he  did  make  a  deliberate  misrep- 
resentation as  to  consuming  liquor,  that  is  preju- 
dicial as  a  matter  of  law  and  there  can  be  no 
recovery. 

The  Court :     I  am  going  to  refuse  to  give  it. 

Mr.  Wynn:     That's  all. 


222  Standard  Accident  Insurance  Co. 

The  Court:  If  we  were  trying  this  case  without 
a  jury,  I  don't  know,  we  might  have  to  decide  the 
case  in  a  different  way.  That's  all.  We  have  got 
an  hour  now. 

(Thereupon,  a  recess  was  taken  until  2:00 
o'clock,  p.m.)  [216] 

March  29,  1951—2:00  P.M. 

(The  following  proceedings  were  had  outside 
the  hearing  and  presence  of  the  jury:) 

Mr.  Wynn :  If  the  court  please,  counsel  on  behalf 
of  the  defendant  Standard  Accident  Insurance  Com- 
pany wishes  at  this  time  to  move  the  court  for  its 
order  directing  the  jury  in  this  cause  to  return  its 
verdict  for  the  defendant.  This  motion  is  made 
upon  the  following  grounds : 

One,  there  is  no  conflict  in  the  testimony  or 
arising  from  the  evidence  introduced  in  this  action 
on  the  issue  as  to  whether  or  not  the  assured  under 
the  policy  issued  by  the  defendant  made  conflicting 
statements  of  fact  to  the  insurance  company.  It  is, 
in  fact,  conceded  that  the  insured  did  make  con- 
flicting statements. 

Apart  from  the  concession,  I  direct  the  court's 
attention  to  defendant's  Exhibit  D,  I  believe,  which 
is  the  statement  of  July  11,  1949,  in  which  the  as- 
sured stated  over  his  own  signature  that  he  had 
drunk  no  intoxicating  liquor  on  the  date  of  the  ac- 
cidont. 

Secondly,  where  there  is  no  conflict  or  no  sub- 
stantial conflict  in  the  evidence  introduced  in  an 
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action  seeking  recovery  upon  an  insurance  policy, 
a  public  liability  insurance  policy,  as  to  the  facts 
concerning  the  representations  made,  the  matters  of 
materiality  and  of  prejudice  to  the  [217]  insurance 
company,  are  purely  questions  of  law,  not  for  sub- 
mission to  a  jury,  but  for  decision  by  the  court. 
The  authorities  I  wish  to  refer  to  are,  of  course, 
Valladao  vs.  Firemen's  Fund  Indemnity  Company, 
a  decision  by  the  California  Supreme  Court  dated 
April  21,  1939,  reported  in  13  Cal.  (2d)  at  322. 

Very  briefly — I  know  court  and  counsel  are 
familiar  with  the  facts  in  that  case — it  appeared 
that  the  insured  originally  reported  to  the  insurance 
company  and  on  several  subsequent  occasions  re- 
iterated his  assertion,  that  he  himself  was  not  driv- 
ing the  automobile  which  was  involved  in  the 
collision.  Shortly  prior  to  the  date  of  trial,  the 
insured,  accompanied  by  counsel  retained  by  him 
individually,  called  upon  and  advised  counsel  rep- 
resenting the  insurance  company  that  the  statements 
previously  made  as  to  the  asserted  fact  that  he  was 
not  driving  the  automobile  were  false.  It  was  fur- 
ther developed  and  appears  from  the  opinion  of  the 
Supreme  Court  of  California  that  the  person  who 
was  in  fact  driving  the  automobile  was  the  person 
insured  under  the  terms  of  the  policy.  The  jury 
returned  a  verdict  in  favor  of  the  plaintiffs  and 
against  the  insurance  company. 

The  Court:  I  wish  you  would  make  your  motion 
and  give  me  your  authorities.  I  am  allowing  you  to 
make  a  record,  but  it  isn't  necessary  to  go  into  the 
cases. 
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Mr.  Wymi:    I  shall  cite  them,  shall  I?  [218] 

The  Court:    Yes. 

Mr.  Wynn:  The  case  of  Home  Indenmity  In- 
surance Company  of  New  York  against  Standard 
Accident  Insurance  Company,  reported  in  167  Fed. 
(2d)  at  page  919.  Specifically,  I  refer  to  the  lan- 
guage in  that  opinion  appearing  on  923,  and  in  the 
Yalladao  case,  page  330,  and  following. 

On  the  authority  of  those  cases,  the  defendant 
asserts  that  as  a  result  of  the  undisputed  testimony, 
that  conflicting  statements  were  made  by  assured, 
prejudice  is  presumed  as  a  matter  of  law,  that  the 
misstatements  are  in  violation  of  the  assured 's 
agreement  to  cooperate,  and  that  the  assured  is 
precluded  from  recovery  in  this  case. 

The  Court:  The  cases  seem  to  indicate  the  ques- 
tion of  whether  or  not  there  was  cooperation  is  a 
question  of  fact  and  not  a  question  of  law.  The 
motion  is  denied. 

Mr.  Heily:  At  this  time,  your  Honor,  on  behalf 
of  the  plaintiff  Winget,  I  move  for  a  directed  verdict 
in  her  favor  on  the  ground  that  the  representations 
made  by  the  assured  were  made  to  others  than  the 
insurance  company,  and  the  evidence  shows  in  every 
respect  that  he  cooperated  with  the  insurance  com- 
pany. 

The  Court:  I  will  overrule  your  motion  on  the 
same  gi'ounds  as  I  overruled  the  defendant's  motion. 
That  is  a  question  of  fact  for  the  jury  and  not  a 
question  of  law. 

Call  down  the  jury.  [219] 

I  want  to  instruct  this  jury  before  the  recess, 
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so  I  would  like  to  limit  each  of  you  to  30  minutes 
to  the  side  for  argument.  Argument  that  extends 
over  30  minutes  loses  its  effectiveness. 

(The  following  proceedings  were  had  in  the 
hearing  and  presence  of  the  jury:) 

The  Court:  Is  it  stipulated  the  jury  is  present 
and  in  the  box  ? 

Mr.  Wynn:  So  stipulated. 
Mr.  Heily:  So  stipulated. 
The  Court:     You  may  proceed. 

(Argument  of  counsel  for  plaintiff  and  de- 
fendant not  transcribed.) 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
it  becomes  my  duty  as  judge  to  instruct  you  on  the 
law  that  applies  in  this  case,  and  it  is  your  duty 
as  jurors  to  follow  the  law  as  I  shall  state  it  to  you. 
On  the  other  hand,  it  is  your  exclusive  province  to 
determine  the  facts  in  the  case,  and  to  consider  and 
weigh  the  evidence  for  that  purpose.  (The  authority 
thus  vested  in  you  is  not  an  arbitrary  power,  but 
must  be  exercised  with  sincere  judgment,  sound 
discretion  and  in  accordance  with  the  rules  of  law 
stated  to  you.) 

If  in  these  instructions,  any  rule,  direction  or  idea 
be  stated  in  varying  ways,  no  emphasis  thereon  is 
intended  by  me,  and  none  must  be  inferred  by  you. 
For  that  [220]  reason,  you  are  not  to  single  out  any 
certain  sentence,  or  any  individual  point  or  in- 
struction, and  ignore  the  others,  but  you  are  to  con- 
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sider  all  the  instiiictions  and  as  a  whole,  and  to 
regard  each  in  the  light  of  all  the  others. 

At  times  throughout  the  trial  the  court  has  been 
called  upon  to  pass  on  the  question  of  whether  or 
not  certain  offered  evidence  might  properly  be  ad- 
mitted. You  are  not  to  be  concerned  with  the  reasons 
for  such  rulings  and  are  not  to  draw  any  inferences 
from  them.  Whether  offered  evidence  is  admissible 
is  purely  a  question  of  law.  In  admitting  evidence 
to  which  an  objection  is  made,  the  court  does  not 
determine  what  weight  should  be  given  such  evi- 
dence; nor  does  it  pass  on  the  credibility  of  the 
witness.  As  to  any  offer  of  evidence  that  has  been 
rejected  by  the  court,  you,  of  course,  must  not  con- 
sider the  same;  as  to  any  question  to  which  an 
objection  was  sustained,  you  must  not  conjecture 
as  to  what  the  answer  might  have  been  or  as  to  the 
reason  for  the  objection. 

It  is  your  duty  as  jurors  to  consult  with  one  an- 
other and  to  deliberate,  with  a  view  to  reaching  an 
agreement,  if  you  can  do  so  without  violence  to  your 
individual  judgment.  You  each  must  decide  the 
case  for  yourself,  but  should  do  so  only  after  a  con- 
sideration of  the  case  with  your  fellow  jurors,  and 
you  should  not  hesitate  to  change  an  opinion  when 
convinced  that  it  is  erroneous.  However,  you  [221] 
should  not  be  influenced  to  vote  in  any  way  on  any 
question  submitted  to  you  by  the  single  fact  that  a 
majority  of  the  jurors,  or  any  of  them,  favor  such 
a  decision.  In  other  words,  you  should  not  surrender 
your  honest  convictions  concerning  the  effect  or 
weight  of  evidence  for  the  mere  purpose  of  returning 
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a  verdict  or  solely  because  of  the  opinion  of  the  other 
jurors. 

You  must  weigh  and  consider  this  case  without 
regard  to  sympathy,  prejudice,  or  passion  for  or 
against  any  party  to  the  action. 

That  attitude  and  conduct  of  jurors  at  the  outset 
of  their  deliberations  are  a  matter  of  considerable 
importance.  It  is  rarely  productive  of  good  for  a 
juror,  upon  entering  the  jury  room,  to  make  an 
emphatic  expression  of  his  opinion  on  the  case  or 
to  announce  a  determination  to  stand  for  a  certain 
verdict.  When  one  does  that  at  the  outset,  his  sense 
of  pride  may  be  aroused,  and  he  may  hesitate  to 
recede  from  an  announced  position  if  shown  that 
it  is  fallacious.  Remember  that  you  are  not  par- 
tisans or  advocates  in  this  matter,  but  are  judges. 
The  final  test  of  the  quality  of  your  service  will  lie 
in  the  verdict  which  you  return  to  the  court,  not 
in  the  opinions  any  of  you  may  hold  as  you  retire. 
Have  in  mind  that  you  will  make  a  definite  con- 
tribution to  efficient  judicial  administration  if  you 
arrive  at  a  just  and  proper  verdict  in  this  case. 
To  that  end,  the  court  would  remind  [222]  you  that 
in  your  deliberations  in  the  jury  room  there  can  be 
no  triumph  excepting  the  ascertainment  and  dec- 
laration of  the  truth. 

A  witness  false  in  one  part  of  his  testimony  is  to 
be  distrusted  in  others ;  that  is  to  say,  you  may  reject 
the  whole  testimony  of  a  witness  who  wilfully  has 
testified  falsely  as  to  a  material  point,  unless,  from 
all  the  evidence  you  shall  believe  that  the  probability 
of  truth  favors  his  testimony  in  other  particulars. 
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In  judging  the  credibility  of  witnesses,  you  shall 
have  in  mind  the  law  that  a  witness  is  presumed  to 
speak  the  truth.  This  presumption,  however,  may 
be  overcome  by  contradictory  evidence  by  the  man- 
ner in  which  the  witness  testifies,  by  the  character  of 
his  testimony,  or  by  evidence  that  pertains  to  his 
motives. 

The  testimony  of  one  witness  worthy  of  belief  is 
sufficient  for  the  proof  of  any  fact  and  would 
justify  a  verdict  in  accordance  with  such  testimony, 
even  if  a  number  of  witnesses  have  testified  to  the 
contrary,  if  from  the  whole  case,  considering  the 
credibility  of  witnesses  and  after  weighing  the  vari- 
ous factors  of  evidence,  you  should  believe  that 
there  is  a  balance  of  probability  pointing  to  the 
accuracy  and  honesty  of  the  one  witness. 

You  are  not  bomid  to  decide  in  conformity  with 
the  testimony  of  a  number  of  witnesses,  which  does 
not  produce  conviction  [223]  in  your  mind,  as 
against  the  declarations  of  a  lesser  number  or  a 
presumption  or  other  evidence,  which  appeals  to 
your  mind  with  more  convincing  force.  This  rule  of 
law  does  not  mean  that  you  are  at  liberty  to  disre- 
gard the  testimony  of  the  greater  number  of  wit- 
nesses merely  from  caprice  or  prejudice,  or  from 
a  desire  to  favor  one  side  as  against  the  other.  It 
does  mean  that  you  are  not  to  decide  an  issue  by 
the  simple  process  of  counting  the  number  of  wit- 
nesses who  have  testified  on  the  opposing  sides.  It 
means  that  the  final  test  is  not  in  the  relative  number 
of  witnesses,  but  in  the  relative  convincing  force  of 
the  evidence. 
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Evidence  may  be  either  direct  or  indirect.  Direct 
evidence  is  that  which  proves  a  fact  in  dispute 
directly,  without  an  inference  or  presumption,  and 
which  in  itself,  if  true,  conclusively  establishes  the 
fact.  Indirect  evidence  is  that  which  tends  to  estab- 
lish a  fact  in  dispute  by  proving  another  fact  which, 
though  true,  does  not  of  itself  conclusively  establish 
the  fact  in  issue,  but  which  affords  an  inference 
or  presumption  of  its  existence.  Indirect  evidence 
is  of  two  kinds,  namely,  presumptions  and  infer- 
ences. 

A  presumption  is  a  deduction  which  the  law  ex- 
pressly directs  to  be  made  from  particular  facts. 
Unless  declared  by  law  to  be  conclusive,  it  may  be 
controverted  by  other  evidence,  direct  or  indirect; 
but  unless  so  controverted,  the  jury  is  bound  to  find 
in  accordance  with  the  presumption.  [224] 

An  inference  is  a  deduction  which  the  reason  of 
the  jury  draws  from  the  facts  proved.  It  must  be 
founded  on  a  fact  or  facts  proved  and  be  such  a 
deduction  from  those  facts  "as  is  warranted  by  a 
consideration  of  the  usual  propensities  or  passions 
of  men,  the  particular  propensities  or  passions  of 
the  person  whose  act  is  in  question,  the  course  of 
business,  or  the  course  of  nature." 

You  shall  not  consider  as  evidence  any  statement 
of  counsel  made  during  the  trial,  unless  such  state- 
ment was  made  as  an  admission  or  stipulation  con- 
ceding the  existence  of  a  fact  or  facts. 

You  must  not  consider  for  any  purpose  any  offer 
of  evidence  that  was  rejected,  or  any  evidence  that 
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was  stricken  out  by  the  court;  such  matter  is  to  be 
treated  as  though  you  never  had  known  of  it. 

You  are  to  decide  this  case  solely  upon  the  evi- 
dence that  has  been  received  by  the  court,  and  the 
inferences  that  you  may  reasonably  draw  therefrom, 
and  such  presumptions  as  the  law  deduces  there- 
from, as  noted  in  my  instructions,  and  in  accordance 
with  the  law  as  I  state  it  to  you. 

You  are  instructed  that  the  assistance  and  coop- 
eration provisions  of  the  policy  that  Billy  Ray 
Towry  had  with  Standard  Accident  Insurance  Com- 
pany read  as  follows: 

'*  Assistance  and  Cooperation  of  the  Insured — 
Coverage  A  *  *  *  The  insured  shall  cooperate 
with  [225]  the  company  and,  upon  the  com- 
pany's request,  shall  attend  hearings  and  trials 
and  shall  assist  in  effecting  settlements,  securing 
and  giving  evidence,  obtaining  and  attendance 
of  witnesses  and  in  the  conduct  of  suits.  The 
insured  shall  not,  except  as  his  own  cost,  volun- 
tarily make  any  payment,  assume  any  obligation 
or  incur  any  expense  other  than  for  such  im- 
mediate medical  and  surgical  relief  to  others  as 
shall  be  imperative  at  the  time  of  accident. ' ' 

Under  the  terms  and  provisions  of  the  contract 
of  insurance  upon  which  this  action  is  brought,  it 
became  and  was  the  duty  of  the  assured  Billy  Ray 
Towry  to  give  a  fair,  frank,  honest,  and  truthful 
disclosure  of  any  information  in  his  possession  de- 
manded by  or  on  behalf  of  the  defendant  concerning 
facts  and  circumstances  surrounding  the  accident  in 
which  he  was  involved. 
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You  are  instiaicted  that  the  Standard  Accident 
Insurance  Company  is  contending  that  there  was  a 
breach  of  the  cooperation  clause  of  its  policy  with 
Billy  Ray  Towry  by  him.  This  is  an  affirmative  de- 
fense and  the  burden  of  proof  is  on  the  Standard 
Accident  Insurance  Company  to  establish  this  de- 
fense by  a  preponderance  of  all  the  evidence  in  the 
case  and  if  it  fails  to  do  so,  your  verdict  on  the 
issue  of  cooperation  should  be  in  favor  of  the  plain- 
tiff and  against  Standard  Accident  [226]  Insurance 
Company. 

Whenever  in  these  instructions  I  state  that  the 
burden,  or  the  burden  of  proof,  rests  upon  a  certain 
party  to  prove  a  certain  allegation  made  by  him, 
the  meaning  of  such  an  instruction  is  this :  That  un- 
less the  truth  of  that  allegation  is  proved  by  a  pre- 
ponderance of  the  evidence,  you  shall  find  the  same 
to  be  not  true. 

The  term  ''preponderance  of  the  evidence"  means 
such  evidence  as,  w^hen  weighed  with  that  opposed 
to  it,  has  more  convincing  force,  and  from  which  it 
results  that  the  greater  probability  of  truth  lies 
therein. 

It  is  your  duty  to  determine  whether  the  said 
Billy  Ray  Towry  made  misrepresentations  of  facts 
to  this  defendant  concerning  the  accident  or  the 
surrounding  circumstances  which  were  not  mere 
matters  of  opinion  or  which  were  not  of  such  a 
nature  as  to  be  excusable  upon  the  ground  of  f orget- 
fulness  or  mistake. 

In  order  for  a  falsification  to  constitute  non- 
cooperation,  you  are  instructed  that  the  falsification 
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must  be  wilful,  deliberate  and  concerning  a  material 
fact. 

As  to  what  constitutes  lack  of  cooperation  in  this 
case,  you  are  instructed  that  to  prove  there  is  a  lack 
of  cooperation,  defendant  Standard  Accident  Com- 
pany must  show  that  there  is  a  failure  to  cooperate 
by  Towry  in  some  substantial  and  material  respect, 
and  you  are  further  instructed  that  that  [227]  mis- 
statement of  fact  made  to  the  insurance  company,  if 
you  find  it  was  so  made,  must  be  material. 

Concerning  what  is  required  from  an  assured  to 
satisfy  his  obligation  to  cooperate  with  the  insurer, 
you  are  instructed  that  truthfulness  is  the  keystone. 
The  insured  must  tell  his  insurer  the  complete  truth 
concerning  the  accident  and  he  must  stick  to  this 
truthful  verious  throughout  the  proceedings.  He 
must  not  embarrass  or  cripple  his  insurer  in  its 
defense  of  a  civil  suit  against  him  by  switching  from 
one  version  to  another.  Nothing  is  more  dangerous 
to  an  insurer  than  an  insured  who  deliberately 
falsifies  the  facts. 

You  are  instructed  that  the  law  of  the  State  of 
California  permits  the  taking  of  what  is  known  as 
the  deposition  of  the  parties  to  a  law  suit.  In  the 
action  filed  in  the  State  Court  by  Vivian  Delozier, 
now  known  as  Vivian  Winget,  vs.  Billy  Ray  Towry, 
Vivian  Delozier  had  the  deposition  of  the  defendant, 
Billy  Ray  Towry,  taken  under  the  provisions  of 
Section  2055  of  the  Code  of  Civil  Procedure. 

You  are  instructed  that  depositions  under  Section 
2006  of  the  Code  of  Civil  Procedure  of  the  State 
of  California  may  be  taken  as  follows : 


vs.  Vivian  Winget,  etal.  233 

''Depositions  must  be  taken  in  the  form  of 
question  and  answer.  The  words  of  the  witness 
must  be  written  down,  in  the  presence  of  the 
witness,  [228]  by  the  officer  taking  the  deposi- 
tion, or  by  some  disinterested  person  appointed 
by  him.  It  may  be  taken  down  in  shorthand, 
in  which  case  it  must  be  transcribed  into  long- 
hand by  the  person  who  took  it  down.  Such 
officer  and  the  person  taking  down  such  testi- 
mony must  be  disinterested  persons  unless 
otherwise  stipulated  by  the  parties.  When  com- 
pleted, it  must  be  carefully  read  to  or  by  the 
witness  and  corrected  by  him  in  any  particular, 
if  desired,  by  writing  or  causing  his  corrections 
to  be  written  in  the  body  or  margin  of  or  at  the 
bottom  of  the  deposition,  and  must  then  be 
subscribed  by  the  witness.  The  officer  before 
whom  the  deposition  is  taken  must  write  his 
initials  near  said  correction.  If  the  parties  agree 
in  writing  to  any  other  mode,  the  mode  so 
agreed  upon  must  be  followed." 

You  are  instructed  that  the  defendant,  Standard 
Accident  Insurance  Company,  contends  that  its  as- 
sured, Billy  Ray  Towry,  failed,  refused  and  ne- 
glected to  cooperate  with  it  in  securing  and  giving 
evidence  and  concealed  evidence  from  Standard  Ac- 
cident Insurance  Company  and  also  made  false  and 
untrue  statements  in  a  sworn  deposition  intended 
for  use  upon  the  trial  of  an  action  filed  in  the 
Superior  Court  of  Ventura  County,  [229]  Cali- 
fornia. 
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If  you  believe  that  after  tlie  giving  of  his  deposi- 
tion and  before  coiTecting  the  same,  Billy  Ray 
Towry  informed  the  Standard  Accident  Insurance 
Company  of  the  fact  that  he  had  been  drinking 
some  beer  on  the  day  of  the  accident,  to  wit:  Janu- 
ary 26,  1949,  then  you  may  take  that  into  considera- 
tion in  determining  whether  or  not  Billy  Kay  Towry 
acted  in  good  faith  in  his  dealings  with  Standard 
Accident  Insurance  Company  and  whether  or  not 
he  violated  the  cooperation  clause  of  his  policy. 

If  you  find  that  the  said  Billy  Ray  Towry  did 
fail  to  cooperate  with  the  defendant  as  such  terl 
has  been  defined  to  you,  in  these  instructions,  you 
may  not  speculate  as  to  what  might  have  been  the 
final  outcome  of  the  actions  against  him  in  the  event 
he  had  not  been  guilty  of  such  failure. 

You  are  instructed  that  if  you  believe,  under  the 
evidence  of  this  case,  that  the  defendant,  Billy  Ray 
Towry,  did  not  violate  the  terms  and  provisions  of 
his  policy  with  Standard  Accident  Insurance  Com- 
pany respecting  the  cooperation  clause  already  read 
to  you,  then  I  instnict  you  that  your  verdict  should 
be  in  favor  of  the  plaintiff  and  against  the  defend- 
ant, Standard  Accident  Insurance  Company,  upon 
the  issues  of  cooperation  or  lack  of  cooperation. 

I  have  had  the  clerk  prepare  two  forms  of  ver- 
dict, which  read  as  follows  after  the  name  of  the 
case:  [230] 

"We  the  jury  in  the  above-entitled  cause  find 
in  favor  of  the  plaintiff  Vivian  Winget  and 
against  the  defendant  Standard  Accident  In- 
surance Company  of  Detroit,  Michigan." 
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Then  there  is  a  place  for  signature  and  a  place 
for  the  date. 

The  other  verdict  reads,  after  eliminating  the 
heading : 

''We  the  jury  in  the  above-entitled  cause  find 
in  favor  of  the  defendant  Standard  Accident 
Insurance  Company  of  Detroit,  Michigan,  and 
against  the  plaintiff  Vivian  Winget." 

And  there  is  a  place  for  signature  of  the  foreman 
and  the  date. 

You  are  to  take  these  two  forms  of  verdict  with 
you  to  the  jury  room,  and  upon  your  retiring  to  the 
jury  room,  you  are  to  designate  one  of  your  number 
as  the  foreman.  The  foreman  will  be  your  spokes- 
man to  this  court. 

After  you  have  deliberated  upon  this  matter  and 
have  come  to  a  conclusion  as  to  whether  the  verdict 
should  be  for  the  plaintiff  or  for  the  defendant, 
you  shall  have  your  foreman  sign  the  proper  verdict 
and  notify  the  bailiff  so  that  you  can  be  returned 
to  this  court  to  give  your  verdict. 

Do  respective  counsel  have  any  objections  to  the 
instructions  as  read?  [231] 

Mr.  Heily:  None  that  haven't  already  been 
voiced. 

Mr.  Wynn:     I  haven't  any  other,  your  Honor. 

The  Court:     Swear  the  bailiffs. 

(The  jury  then  retired  to  consider  on  its  ver- 
dict at  2:45  p.m.,  and  returned  to  the  court 
room  at  4:15  p.m.) 
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The  Court:  Is  it  stipulated  the  jury  is  present 
and  in  the  box? 

Mr.  Heily:     So  stipulated. 
Mr.  Wynn:     So  stipulated. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
have  you  reached  a  verdict? 

The  Foreman:     We  have,  your  Honor. 
The   Court:     Will  you  give  the  verdict  to  the 
bailiff?   The  clerk  will  read  the  verdict. 

The  Clerk :  ' '  In  the  United  States  District  Court, 
Southern  District  of  California,  Central  Division. 

*' Vivian  Winget,  plaintiff,  vs.  Standard  Ac- 
cident Insurance  Company  of  Detroit,  Michi- 
gan, a  corporation,  Thomas  B.  Mack,  etc., 
defendants,  No.  12,327-HW. 

**We  the  jury  in  the  above-entitled  cause  find 
in  favor  of  the  plaintiff  Vivian  Winget  and 
against  the  defendant  Standard  Accident  In- 
surance Company  of  Detroit,  Michigan.  [232] 

''ROBERT  J.  BERNARD, 
"Foreman  of  the  Jury. 

"Dated:  March  29,  1951,  Los  Angeles,  Cali- 
fornia." 

Ladies  and  gentlemen  of  the  jury,  is  the  verdict  as 
presented  and  read  the  verdict  of  each  of  you?  So 
say  you  all? 

The  Jurors:     Yes. 

The  Court:     Do  you  wish  the  jury  polled? 

Mr.  Wynn:     Waive  the  polling  of  the  jury. 

The  Court:     Ladies  and  gentlemen  of  the  jury. 
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you  are  about  to  be  discharged.   I  want  to  add  my 
thanks  to  the  thanks  of  the  attorneys. 

Mr.  Heily:  Thank  you  very  much,  ladies  and 
gentlemen. 

The  Court:  This  has  been  a  very  interesting 
case,  at  least  it  has  been  to  me,  and  it  is  always  nice 
when  we  have  a  jury  that  will  pay  attention  and 
that  seems  to  assimilate  some  of  the  issues  that  are 
involved  in  a  lawsuit.  Some  of  the  juries  don't  go 
that  far,  but  I  want  to  say  to  you  this  jury  has 
been  a  very  pleasant  jury.  You  will  now  be  dis- 
charged until  you  receive  further  notice  from  the 
clerk. 

(The  following  proceedings  were  had  outside 
the  hearing  and  presence  of  the  jury:) 

The  Court:  There  is  still  pending  before  the 
court  a  question  of  interest.  As  far  as  I  know,  the 
defendant  hasn't  [233]  had  an  opportunity  or  hasn't 
presented  any  authorities.  I  think  the  matter  should 
be  set  down  for  a  day  certain. 

Mr.  Wynn:  That  was  going  to  be  my  suggestion, 
your  Honor,  and  also  in  connection  with  a  motion 
which  I  will  wish  to  present  for  entry  of  judgment 
notwithstanding  the  verdict  of  the  jury,  which  I 
believe  under  the  law  of  California  applied  here 
must  be  made  before  entry  of  judgment  upon  the 
verdict  of  the  jury.  It  is  my  understanding  that 
delay  may  be  made  of  entry  of  the  verdict  for  the 
purpose  of  interposing  that  motion  and  a  ruling 
thereon. 

I  would  suggest  that,   counsel   being  willing,   a 
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time  be  fixed  convenient  to  the  court  for  the  presen- 
tation of  that  motion  and  the  iiiling  with  reference 
to  the  allowance  of  interest. 

Mr.  Heily:  In  that  connection,  your  Honor,  I 
would  like  very  much  if  we  could  dispose  of  both 
matters  today.  So  far  as  the  time  element  is  con- 
cerned, I  think  it  would  take  just  a  few  minutes  as 
far  as  raj  presentation  is  concerned.  I  would  like 
to  get  back  to  my  office. 

The  Court:  I  don't  feel  I  am  qualified  to  pass  on 
the  motion  for  interest  today.  If  I  pass  on  it,  I 
would  probably  hold  against  you,  so  if  you  are 
sincerely  interested  in  this  matter  and  believe  you 
are  right,  j^ou'd  better  make  arrangements  to  come 
down  another  day. 

Mr.  Heily:  Well,  could  we  argue  the  motion 
today  and  [234]  then  have  you  take  it  under  sub- 
mission % 

The  Court:  You  will  have  to  come  back  here  if 
counsel  makes  a  motion  for  judgment  notwithstand- 
ing the  verdict.  As  far  as  I  know,  he  can  make  the 
motion  now  and  I  can  set  the  matter  down  for 
arjrument  at  some  other  time,  rather  than  have  it 
today. 

Mr.  Heily :  Do  you  feel  you  are  not  prepared 
today,  Mr.  Wynn? 

Mr.  Wynn :  I  think  it  would  be  imposing  on  the 
time  of  counsel  and  the  court  if  I  attempted  now 
to  argue  the  motion  at  length,  because  I  would 
ex]'ect  to 

The  Coui*t:  I  think  counsel  has  a  right  to  pre- 
pare. 
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Mr.  Heily:  I  was  under  the  impression  Mr. 
Wynn  was  prepared.  If  he  is  not  prepared,  I  will 
not  ask  for  it. 

The  Court:  I  think  he  has  a  right  to  review  the 
evidence,  to  reconstruct  his  research,  in  the  light  of 
the  facts  that  have  developed  in  the  case. 

Mr.  Heily:  I  just  wanted  to  get  across,  both  to 
the  court  and  counsel,  my  thoughts  on  it.  If  there 
are  any  requests  for  a  continuance,  I  will  be  glad 
to  go  along  with  Mr.  Wynn. 

Mr.  Wynn:  Yes.  I  will  request  that  a  time  con- 
venient to  the  court  be  set  down  for  the  presentation 
of  the  motion  by  the  defendant  for  judgment  not- 
withstanding the  verdict  and  the  presentation  by 
counsel  for  the  plaintiff.  [235] 

The  Court:  I  think  I  can  probably  hear  this  a 
week  from  tomorrow.   That  is  on  April  6th. 

Mr.  Wynn :     That  would  be  satisfactory  to  me. 

Mr.  Heily:     At  10:00? 

The  Court:  At  10:00  o'clock.  May  I  suggest  for 
the  purpose  of  the  record  you  make  your  motion 
now  for  a  judgment  notwithstanding  the  verdict, 
and  then  I  will  continue  the  matter  until  April  6 
at  10:00  o'clock  for  further  proceedings. 

Mr.  Wynn:  At  this  time,  in  open  court  and 
after  the  return  of  the  verdict  of  the  jury  in  favor 
of  the  plaintiff  and  before  entry  of  a  judgment 
upon  such  verdict  by  the  court,  defendant  Standard 
Accident  Insurance  Company  moves  the  court  for 
its  order  directing  entry  of  judgment  in  favor  of 
said  defendant  and  against  the  plaintiff  Vivian 
Winget. 
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The  Court:  The  matter  will  be  continued  until 
April  6  at  10 :00  o  'clock  for  argument,  and  on  April 
6  at  10:00  o'clock  we  will  also  have  the  argument  as 
to  the  question  of  interest. 

There  are  two  questions  involved  in  interest.  The 
first  question  is  whether  interest  should  be  allowed 
upon  the  $10,000,  and  the  more  important  question, 
I  think,  is  whether  interest  should  be  allowed  upon 
the  entire  judgment. 

We  will  stand  now  in  recess  until  10:00  o'clock 
tomorrow  morning.  [236] 

(Whereupon,  further  proceedings  in  the 
above-entitled  action  were  continued  to  April  6, 
1951.)  [237] 

Certificate 

I  hereby  certify  that  I  am  a  duly  appointed, 
qualified  and  acting  official  court  reporter  of  the 
United  States  District  Coui-t  for  the  Southern  Dis- 
trict of  California. 

I  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above-entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  tnie  and  cor- 
rect transcrii)tion  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  26th  day 
of  July,  1951. 

/s/  S.  J.  TRAINOR, 

Official  Reporter. 

[Endorsed] :     Filed  July  27,  1951.  [238] 
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April  6,  1951,  2 :00  P.M. 

The  Clerk:  Vivian  Winget  vs.  Standard  Ac- 
cident Insurance  Company,  No.  12327,  for  further 
proceedings. 

Mr.  Heily:     Ready  for  the  plaintiff. 

Mr.  Wynn:     Ready  for  the  defendant. 

The  Court:  What  is  the  disposition  as  to  the 
defendant  Mack  ? 

Mr.  Wynn:  I  am  to  receive  in  the  mail  this 
morning  the  papers  from  Mr.  Hollingsworth  in 
Venture,  if  the  court  please.  The  morning  mail  had 
not  arrived,  but  I  talked  to  Mr.  Hollingsworth 
yesterday.  That  is  to  dispose  of  his  participation 
in  both  actions,  I  mean  his  action. 

The  Court:  I  understood  the  stipulation  of  his 
judgment  could  be  entered. 

Mr.  Wynn:  That  is  correct,  and  he  is  forward- 
ing to  me  a  satisfaction  of  judgment.  Then  as  to 
his  participation  in  the  Winget  case,  Mr.  Hollings- 
worth was  of  the  opinion  that  the  proceedings  at 
the  trial  disposed  of  him.  He  was  asking  for  no 
affirmative  relief  in  the  Winget  action,  and  he  would 
simply  be  dismissed  therefrom,  he  thought. 

The  Court :  Inasmuch  as  Mr.  Mack  is  out  of  this 
case,  don't  you  think  the  proper  move  would  be 
to  make  an  order  dismissing  the  defendant  Mack 
as  a  defendant?  Maybe  I  shouldn't  dismiss  him 
unless  the  plaintiff  wants  to  make  a  [2*]  motion 
to  dismiss.  Do  you  want  to  keep  the  defendant 
Mack  in  here?)  You  haven't  proved  any  cause  of 
action  against  Mack. 


•  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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Mr.  Heily:  AVell,  your  Honor,  we  feel  your 
ruling  on  the  question  of  the  pro  rata  distribution 
of  the  proceeds  of  the  policy  is  against  us.  We 
would  not  want  to  consent  to  anything  to 

The  Court:  I  don't  want  you  to  do  anything 
that  is  going  to  jeopardize  your  position. 

Mr.  Heily:     That's  the  point. 

The  Court :  If  this  matter  goes  up  to  the  Circuit 
Court,  I  am  quite  sure  that  matter  will  be  argued 
there  and  if  the  Circuit  would  decide  you  are  en- 
titled to  a  proration,  rather  than  limited  to  $10,000, 
although  they  have  settled  with  Mack,  nevertheless 
you  have  got  some  other  money  to  play  with  there. 

Mr.  Wynn:  I  wrote  to  Mr.  Hollingsworth  and 
Mr.  Henderson  stating  that  satisfaction  of  stipu- 
lated judgment  was  entered  and  I  think  there 
should  be  documents  furnished  to  cover  their  dis- 
missal as  a  defendant  in  the  Winget  action.  In 
response  to  that,  he  called  me  and  said,  "We  make 
no  claim  therein." 

The  Court:  I  will  have  a  court  room  full  of 
people  here  later,  so  I  would  like  for  you  to  present 
your  motion  and  argument  as  rapidly  as  possible. 

Mr.  Wynn:  I  will,  your  Honor.  In  the  first 
place,  as  [3]  you  recall,  there  was  also  the  matter 
of  disposing  of  plaintiff's  claim  that  interest  in 
any  event  should  be  allowed 

The  Court :  I  will  dispose  of  that  when  I  dispose 
of  your  motion. 

Mr.  Wynn:  I  have  a  case  I  want  to  call  your 
attention  to  on  that  in  the  Supreme  Court  of  the 
State  of  California. 
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The  Court:  I  am  pretty  well  satisfied  in  the 
matter. 

Mr.  Wyiiii:  May  I  give  the  court  simply  the 
citation  on  that  case?  8  Cal.  (2d)  at  page  476. 
The  case  is  Sampson  vs.  The  Century  Indemnity 
Company.  I  ask  the  court  to  compare  the  language 
of  the  policy  there  with  the  policy  in  the  case  at 
bar  and  the  decision  of  the  court,  which  I  think 
completely  disposes  of  it. 

At  this  time,  I  wish  to  present  my  argument 
upon  the  motions  for  judgment  notwithstanding  the 
verdict,  which  I  understand  under  the  federal  rules 
is  an  argument  upon  the  legal  questions  which  were 
proposed  at  the  time  the  motions  for  directed  ver- 
dict were  made.  Those  legal  questions,  I  think,  very 
simply,  although  perhaps  not  comprehensively,  can 
be  stated  as  follows. 

First,  whether  an  admittedly  false  statement  con- 
cerning, in  this  case,  the  drinking  of  beer  by  the 
assured  shortly  prior  to  the  time  of  the  accident, 
is  as  a  matter  of  law,  a  breach  of  the  cooperative 
clause. 

Secondly,  and  as  an  offshoot  of  that  principle 
in  [4]  the  event  there  is  uncontradicted  testimony 
or  documentary  proof  that  such  a  conflicting  state- 
ment was  originally  made,  as  in  this  case  by  deposi- 
tion, and  subsequently  recanted,  must  the  insurer,  in 
addition,  prove  that  that  statement  was  prejudicial 
to  its  interests  in  the  proceeding  in  the  lower  court. 

The  Court:     I  intimated  at  the  time  of  trial  I 
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did  not  think  the  cases  went  so  far  as  to  require 
the  insurance  company  to  prove  that  they  relied 
on  it  or  that  the  statement  was  detrimental.  I 
have  gone  along  with  you  on  that  case.  If  you  want 
to  argue,  I  might  change  my  position. 

Mr.  Wynn:  I  am  saying  these  were  the  legal 
principles,  if  the  court  please. 

Thirdly,  the  additional  legal  principles  that  des- 
pite the  question  of  prejudice,  entirely  set  apart 
from  it,  under  the  policy  containing  a  provision, 
as  does  the  policy  in  the  case  at  bar  in  condition 
No.  11,  a  condition  that  no  action  shall  lie  on  the 
policy  unless  as  a  condition  precedent  the  insured 
shall  have  complied  with  all  terms  of  the  ])olicy, 
that  such  a  provision  in  the  policy  makes  is  un- 
necesary  in  any  event  to  consider  prejudice,  and  it 
need  only  be  showii  that  there  was  a  false  state- 
ment in  fact. 

I  assume  that  the  court  has  considered  and  read 
the  cases  of  Valladao  in  13  Cal.  (2d)  and  the  Home 
Insurance  Company  in  167  Fed.  (2d).  In  view  of 
the  court's  indication  [5]  that  argument  might  be 
limited  here  as  much  as  possible,  I  will  not  go  into 
those  cases  in  detail  at  this  time. 

I  would  like  to  call  your  attention  to  two  addi- 
tional cases  which  I  think  have  not  formerly  been 
cited  in  any  writing  submitted  to  the  court. 

The  Court :  Mr.  Wynn,  before  you  proceed,  may 
I  say  this  to  you.  We  have  a  contract.  Now,  the 
first  question  that  comes  up  upon  a  contract,  I 
think,  is  whether  or  not  the  contract  is  to  be  inter- 
preted according  to  its  terms  or  whether  it  is  to 
be  interpreted  otherwise. 
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The  first  question  that  arose  in  this  case  about 
the  interpretation  of  the  contract  was  the  question 
relating  to  the  question  of  the  proration  of  the 
judgment.  I  held  to  the  literal  wording  of  the 
contract,  saying  that  the  limit  on  one  individual 
would  be  $10,000.  I  interpreted  that  ac-cording  to 
the  literal  meaning  of  the  contract. 

Now  we  come  to  subdivision  8,  which  says  that 
the  insured  must  cooperate  with  the  company.  Now, 
I  have  either  got  to  follow  a  literal  interpretation 
or  I  have  got  to  go  back  and  reverse  myself  on 
the  other  interpretation.  In  other  words,  I  can't 
in  one  place  say  the  contract  speaks  for  itself,  we 
will  interpret  it  from  a  literal  point  of  view,  just 
what  it  says,  and  then  later  say,  ''Well,  it  doesn't 
mean  what  it  says.   It  means  something  else." 

In  order  to  be  consistent,  I  have  got  to  either  [6] 
hold  that  it  meant  that  the  limit  was  $10,000  to  one 
individual  and  that  it  meant  that  the  cooperation 
was  with  the  company,  or  I  am  going  to  have  to 
hold  that  the  clause  about  $10,000  to  one  individual 
was  not  binding  and,  consequently,  the  cooperation 
with  the  company  was  not  binding,  it  is  cooperation 
with  somebody  else.   There  is  my  predicament. 

Mr.  Wynn:  If  I  follow  the  court,  you  are  sug- 
gesting that  the  cooperation  clause  here  means  that 
it  must  be  concluded,  as  a  matter  of  fact,  that 
whatever  the  insured  did  was  not  cooperating.  Do 
I  make  myself  clear? 

The  Court:  No.  I  am  saying  this.  I  am  having 
in  mind  the  ruling  of  the  court  and  I  am  jjerfectly 
willing   to   accede.    That  was   on  the   question   of 
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whether  or  not  the  statements  made  to  others  than 
the  insurance  company  were  a  failure  of  coopera- 
tion. If  the  insurance  company,  in  other  words, 
the  representative  of  the  insurance  company,  had 
gone  to  the  hospital,  had  taken  a  statement  from 
the  insured,  and  had  asked  the  question,  "Had  you 
been  drinking?"  and  he  said,  ''No,"  then  I  would 
say  that  was  an  evidence  of  non-cooperation,  but 
that  was  not  the  case. 

The  Motor  Vehicle  Department  went  out  and 
made  an  independent  investigation.  Somebody  told 
the  Motor  Vehicle  DejDartment,  I  don't  know  who 
told  them,  that  the  insured  was  not  drinking.  The 
statement  was  prepared  for  him  to  sign  and  he 
signed  that  statement.  [7] 

Now,  whether  or  not  the  information  that  was 
given  by  somebody  else  that  he  was  not  drinking, 
or  the  information  that  he  gave  to  the  Motor 
Vehicle  Department,  was  a  lack  of  cooperation,  I 
don't  know. 

Mr.  Wynn:  Then  we  go  in  sequence  from  the 
accident  report,  which  was  offered  and  rejected,  to 
the  next  document,  which  was  the  statement  of  July 
11,  1949,  the  typewritten  statement  admittedly  ini- 
tialed and  signed  by  the  insured,  which  was  admit- 
ted. 

The  Court:    Which  was  admitted. 

Mr.  W\Tin:  Yes,  which  was  admitted.  That,  I 
take  it,  the  court  would  regard  as  a  representation 
made  to  the  insurance  company  of  the  facts  therein 
contained. 
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The  Court:     Yes. 

Mr.  Wynn:  And  in  such  a  statement,  as  I  re- 
call, the  statement  was  made  by  the  assured  that 
there  had  been  no  drinking,  or  there  had  been  no 
drinking  of  intoxicants,  or  something  to  that  effect, 
the  word  beer  not  being  mentioned  in  quotes. 

The  Court :  Here  is  your  problem.  The  question 
of  cooperation  is  a  question  of  fact.  In  other  words, 
the  document  was  admitted  in  evidence.  You  pre- 
sented to  the  jury  the  fact  that  the  insured  had 
said  that  and  that  it  was  not  true.  Now,  it  was  up 
to  the  jury  to  decide  whether  or  not  that  was  or 
was  not  cooperation.  [8] 

Mr.  Wynn :  Now,  your  Honor,  that  is  where  our 
paths  begin  to  diverge. 

The  Court:     All  right. 

Mr.  Wynn:  Because  I  submit  that  under  the 
holding  of  the  Supreme  Court  in  the  Valladao  case, 
the  Circuit  Court  for  the  Ninth  Circuit  in  the  Home 
case,  and  the  decisions  of  the  District  Court  of 
Appeals,  in  both  of  which  hearings  were  denied 
in  the  Supreme  Court,  the  Wright  against  Farmers 
case,  in  all  of  those  the  Appellate  Courts  have  said 
that  cooperation  under  the  facts  is  not  one  of  fact 
for  the  jury,  but  is  a  matter  of  law  for  the  decision 
by  the  court,  and  they  say,  further,  that  where  the 
evidence  shows — in  most  of  these  cases  documen- 
tary evidence  shows  that  the  insured  made  one  state- 
ment, subsequently  changed  his  version  entirely,  and 
made  another  statement,  and  there  is  no  issue  as  to 
that  fact,  neither  the  jury  nor  the  court  can  specu- 
late as  to  what  the  results  might  have  been  otherwise 
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whether  in  fact  the  insurer  was  prejudiced  in  the 
trial  of  the  case.  These  cases  hold,  and  I  submit 
they  hold,  that  in  such  cases  the  violation  of  that 
clause  is  prejudice  as  a  matter  of  law  and  cannot  be 
said  to  be  anything  but  failure  of  cooperation.  Let 
me  direct  the  court 's  attention  in  that  particular 

The  Court:  Let  me  ask  you  another  question 
before  you  direct  my  attention  to  something  else. 
Under  the  present  policy,  in  the  state  of  California 
a  person  is  required,  or  at  [9]  least  assumed  to  have 
had  an  insurance  policy  or  at  least  adequate  pro- 
tection before  he  drives  an  automobile.  It  used  to 
be  the  theory  that  the  driver  of  an  automobile 
would  take  out  a  policy  to  protect  himself.  But 
don't  you  think  that  the  trend  today  goes  further 
than  that?  That  is  goes,  not  to  the  protection  only 
of  the  insured,  but  the  protection  of  the  public?  , 

Mr.  Wynn:     I  do. 

The  Court:  And  under  the  present  law,  I  don't 
know  whether  this  was  the  law  when  the  insurance 
policy  in  question  was  issued,  but  under  the  present 
law,  I  think  the  pedestrian  on  the  street  or  the 
person  driving  in  another  automobile  has  just  as 
much  right  to  rely  upon  an  insurance  policy  to 
protect  them  as  the  insured  has  to  rely  upon  the 
policy  to  protect  himself. 

Mr.  Wynn :  Yes.  That  is  an  argument  that  was 
advanced  in  one  of  the  dissenting  opinions  in  one 
of  these  cases.  I  have  forgotten  which  one  it  was. 
I  can't  give  the  name  of  the  judge  who  ad- 
vanced that  argument,  that  there  was  a  third  party 
beneficiary  contract  when  the   policy  was   issued, 
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and  the  potential  injured  person  was  the  third  party 
beneficiary,  and  once  an  accident  occured,  he  had  a 
vested  interest  which  could  not  be  defeated.  In 
effect,  that  was  the  reasoning. 

The  Court:  I  wouldn't  go  that  far,  that  he  had 
a  vested  [10]  interest,  but  I  do  go  this  far,  that 
the  interest  that  he  has,  the  protection  he  has, 
should  not  be  taken  away  from  him  on  a  techni- 
cality. There  should  be  very  substantial  evidence 
if  you  are  going  to  take  that  protection  away  from 
the  injured  party. 

Mr.  Wynn:  My  opinion  is  that  at  the  time  this 
policy  was  written,  which  was  in  February  of  1948, 
the  law  of  California  did  not  require  of  every  driver 
of  a  motor  vehicle  a  public  liability  insurance 
policy.  That  is  No.  1. 

The  Court:     It  doesn't  require  it  yet,  does  it? 

Mr.  Wynn:  And,  No.  2,  that  it  does  not  require 
it  yet.    Those  are  my  two  answers. 

The  Court:  The  law,  as  I  understand  it,  is  in 
the  event  of  an  accident,  if  you  do  not  have  protec- 
tion and  do  not  take  care  of  the  judgment,  then  you 
lose  your  right  to  drive. 

Mr.  Wynn:  That's  right,  but  you  don't  have  to 
have  a  policy  then.  You  can  put  up  security  with 
the  Division. 

The  Court:  I  assume  that  although  you  are 
supposed  to  have  a  driver's  license  to  drive  a  car, 
there  are  a  lot  of  people  driving  automobiles  without 
a  license  or  with  a  revoked  driver's  license.  Excuse 
me  for  interrupting. 
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Mr.  Wynn:  That's  all  right.  I  want,  then,  to 
drive  on  to  this  point.  In  each  of  these  cases,  the 
four  I  am  particularly  relying  on,  the  four  cases 
in  sequence,  13  Cal.,  [11]  33,  39,  and  the  Circuit 
Court  opinion,  in  each  one  of  these  cases  it  was 
suggested  by  the  plaintiff,  the  injured  party,  that 
if  all  that  happens  in  this  case  was  that,  and  as 
a  matter  of  fact,  what  harm  did  the  misstatement 
do  to  the  insurance  company,  we  asked  the  jury  to 
find,  and  the  jury  did  find  that  it  was  not  injured  in 
any  respect. 

Take  the  Valladao  case.  The  insured  said,  "I  was 
not  driving  the  car.  Somebody  else  was  driving  it 
with  my  permission."  It  didn't  make  any  difference 
as  to  the  coverage  of  the  policy  whether  the  insured 
was  driving  the  car  or  not.  It  was  an  omnibus 
clause  that  covered  the  man  who  ultimately  con- 
ceded that  in  fact  he  was  driving  the  car.  So  the 
plaintiff  said,  "What  difference  does  it  make  that 
he  made  a  false  statement  as  to  who  was  driving?'* 
Not  the  slightest,  as  far  as  the  liability  of  the 
insured  was  concerned,  because  somebody  is  liable 
anyhow. 

So  in  this  case,  what  difference  does  it  make  if 
this  man  lied  when  he  was  asked  the  specific  ques- 
tion, "Did  you  drink  any  beer?"  and  he  said  "No." 
The  jury  said,  "We  all  drink  beer  and  we  all  go 
out  and  drive  our  cars,  and  what  difference  does  it 
make  if  he  lied  about  that? 

But  as  the  court  stated  in  the  Valladao  case,  and 
has  repeated  in  the  following  cases,  we  can't  specu- 
late about  that.   The  fact  is  that  the  law  is  if  there 
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is  a  misrepresentation  of  a  fact  connected  with  the 
accident,  if  there  is  a  [12]  misrepresentation  of  such 
a  fact,  and  there  can  be  no  question  but  that  there 
was  such  a  misrepresentation,  the  law  is  that  that 
presumes  prejudice  to  the  insurance  company  and 
is  a  complete  defense  under  the  policy. 

That  is  my  position  and  I  urge  that  it  is  com- 
pletely supported  by  these  cases. 

In  the  Margelleti  case,  arising  in  San  Diego,  the 
facts  were  an  accident  occurred.  The  woman  driver 
was  seen  by  a  representative  of  the  insurance  com- 
pany, chatted  with  her,  but  took  no  statement  from 
her.  No  report  was  made  by  her  of  the  accident  at 
all.  She  didn't  report  it.  There  isn't  any  claim  she 
made  a  false  statement.  She  didn't  report  about 
the  accident.  The  plaintiff  in  that  case,  the  injured 
person  in  that  case,  said,  "Well,  here  we  gave  them 
every  opportunity  to  go  into  all  the  facts  and, 
as  a  matter  of  fact,  they  had  everything  available 
to  them.  It  was  a  case  of  liability  anyhow." 

"No,"  said  the  District  Court  of  Appeals,  backed 
by  the  Supreme  Court  of  California,  "that  wasn't 
it.  In  fact,  she  failed  to  cooperate  in  fact.  There 
is  no  question  that  she  didn't  make  any  statement 
to  the  insurance  company." 

On  the  Wright  case  against  Farmers,  arising  up 
In  the  San  Joaquin  Valley,  Wright  was  a  passenger, 
and  Sellers  the  driver  of  an  automobile.  Sellers 
went  to  his  insurance  company,  reported  the  acci- 
dent, and  after  preliminaries  which  [13]  aren't 
necessary,  I  mean  the  ultimate  thing  was  that  in 
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that  case  he  finally  verified  an  answer  in  which  he 
denied  allegations  in  the  complaint  which  sought 
to  impose  the  wilful  misconduct  law.  He  signed 
the  answer,  verified  the  answer,  in  which  those  were 
denied.  At  the  trial,  he  got  on  the  stand  and  testi- 
fied to  the  contrary,  testified  that  he  was  in  fact 
driving  the  car  at  70  miles  an  hour  and  that  in 
fact  his  passengers  complained,  had  said  to  slow^ 
down,  and  he  hadn't. 

Whereupon,  the  insurance  company  said,  "All 
right,  we  are  through,"  It  was  argued  in  that  case, 
as  it  has  been  and  will  be  argued  here,  what  dif- 
ference did  it  make?  If  he  had  told  the  insurance 
company  the  truth  to  start  with  it  certainly  was  a 
case  of  liability,  and  what  difference  did  it  make, 
what  prejudice  was  there  to  the  insurance  company 
that  he  didn't? 

But  the  court  says,  "No,  prejudice  is  presumed 
as  a  matter  of  law." 

The  Wright  case,  as  I  recall  it,  w^as  an  appeal 
from  an  order  denying  the  defendant  insurance 
company's  motion  for  a  directed  verdict.  The 
Margelleti  case  was  an  appeal  after  the  jury  verdict 
had  been  returned  for  the  injured.  The  Valladao 
case,  the  original  case,  was  an  appeal  by  the  injured 
person  from  a  judgment  of  the  trial  court  under 
a  judgment  notwithstanding  the  verdict  of  the 
jury,  and  the  Home  case  was  an  appeal  from  Judge 
O'Connor's  findings  of  [14]  fact  after  a  trial  where 
the  insured  had  made  about  three  conflicting  state- 
ments of  his  version  of  the  accident,  and  Judge 
O'Connor   tried  the   case   and   said,    "Well,   it   is 
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obvious  that  it  made  no  difference.  His  story,  which 
he  finally  gave  on  the  stand,  was  that  he  had  fallen 
asleep  at  the  time  of  the  accident,  and  if  he  had 
given  that  story  to  the  insurance  company  in  the 
very  beginning  of  the  case,  it  wouldn't  have  made 
any  difference  in  the  final  outcome." 

So  Judge  O'Connor  said,  "There  was  a  misrep- 
resentation, but  I  find  that  the  insurance  company 
was  not  prejudiced.  I  find  that  it  didn't  make  any 
difference  in  fact." 

The  Circuit  Court  for  the  Ninth  Circuit  said,  in 
almost  this  language,  that  is  what  we  are  not  per- 
mitted to  do,  to  speculate. 

Now,  it  is  pointed  out  in  all  these  cases,  after 
that  argument,  that  it  is  a  matter  of  law,  prejudice, 
and  it  must  be.  The  court  says,  "We  can't  speculate 
as  to  what  the  insurance  company  might  have  done 
if  it  had  known  at  the  beginning.  They  might  have 
settled  the  case  on  advantageous  terms.  But  we 
can't  now  use  our  back  sight  and  say,  "Well,  it  is 
obvious  that  if  the  insurance  company  from  the 
day  of  this  accident  knew  that  the  man  had  been 
drinking  beer,  the  final  outcome  of  the  litigation 
wouldn't  have  been  changed  one  whit."  [15] 

I  am  only  arguing  the  law.  I  can  see  no  way  to 
get  around  these  cases.  It  is  as  a  matter  of  law 
prejudicial  once  there  is  an  undisputed  misrepre- 
sentation of  a  factual  statement  w^hich  is  related  to 
the  accident  itself.  Just  as  in  the  Talladao  case, 
the  insured  made  a  misrepresentation  of  a  factual 
matter  relating  to  the  accident:  Was  he  driving 
or  was  he  not  driving?   And  what  difference  did  it 
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make?  The  insured  might  have  said  to  himself, 
''Well,  there  is  coverage  anyhow,  but  for  reasons 
of  my  own,  I  choose  to  make  that  false  statement," 
as  against  the  case  at  bar  where  he  was  sworn  to 
tell  the  truth  and  answered  directly  a  question, ' '  Did 
you  drink  any  beer?"  "No."  That  is  a  positive 
sworn  statement  under  oath. 

You  can't  avoid  that.  The  assured  on  this  stand 
in  this  court  room  said  it  was  false  when  he  said  it, 
that  the  answer  was  false.  Later  on,  he  recants  that 
story. 

I  say  that  neither  the  jury  nor  this  honorable 
court  can  say,  "Well,  it  didn't  make  any  difference, 
I  am  satisfied  it  didn't  make  any  difference,  and 
whatever  had  been  the  story,  the  verdict  of  the  jury 
in  the  lower  court  would  have  been  the  same.  The 
insurance  comjDany  couldn't  have  handled  it  any 
differently ;  therefore,  it  was  not  prejudiced." 

I  say  we  can't  do  that,  and  T  rest  upon  the  de- 
cisions of  the  Supreme  Court  of  California  and  its 
denial  of  rehearing  in  39  and  33  and  in  the  judg- 
ment of  the  Circuit  [16]  Court  in  the  Ninth  Circuit. 

The  Court:  Let's  hear  what  Mr.  Heily  has  to 
say  about  it. 

Mr.  Heily :  If  the  court  please,  on  the  argument 
for  directed  verdict,  I  think  the  court  hit  the  nail 
on  the  head  in  the  beginning.  Was  the  insured  co- 
operating with  the  company  or  was  he  responding 
to  questions  by  some  other  persons?  Now,  that  is 
just  one  element.  We  contend  he  was  not  respond- 
ing to  questions  by  the  insurance  company,  but  to 
questions  from  somebody  else,  and  he  had  the  right 
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upon  making  these  statements  in  the  deposition  to 
later  correct  that  statement,  and  that  was  known  to 
the  insurance  company. 

The  Court:  How  about  the  statement  that  was 
made  and  signed  by  him?  There  is  an  argument 
here.  I  think  there  is  a  very  legitimate  argument 
whether  the  statement  that  he  signed  at  the  hospital 
was  a  statement  that  was  made  to  a  stranger.  The 
statement  that  he  made  in  his  deposition  was  a 
statement  that  he  did  not  make  to  the  insurance 
company  representatives,  but  he  made  to  the  plain- 
tiff's representatives.  But  we  do  have  this  one  case, 
this  one  incident,  when  he  actually  made  the  state- 
ment to  the  investigator  of  the  insurance  company. 

Mr.  Heily :  That  is  one  where  he  said,  ' '  I  did  not 
drink  any  intoxicating  liquor. ' ' 

The  Court:  There  is  a  definite  statement  made 
to  the  [17]  insurance  company. 

Mr.  Heily:  All  right,  your  Honor.  I  will  argue 
that  very  point.  Counsel  for  the  defendant  relies 
on  this  Valladao  case,  which  is  the  first  and  the 
leading  of  the  four  cases  that  he  has  cited.  I  will 
quote  to  you  a  portion  of  the  language  in  the  Val- 
ladao case.  It  is  generally  established,  and  we  shall 
not  pause  to  refer  to  the  authorities,  that  what 
constitutes  cooperation  or  lack  of  it  on  the  part  of 
the  insured  within  the  meaning  and  effect  of  the 
cooperation  clause  is  ordinarily  a  question  of  fact. 
This  is  so  because  a  dispute  not  only  exists  as  to 
the  actual  statements  and  conduct  of  the  assured  in 
the  premises  or  because  of  the  existence  of  an  un- 
certainty as  to  the  intent  or  motive  underlying  his 
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statements  or  conduct,  so,  your  Honor,  it  is  pointed 
out  in  that  case  it  is  a  question  of  fact  as  to  whethei 
there  was  cooperation. 

In  other  words,  to  determine  whether  there  was 
cooperation,  we  must  investigate  the  motives  and 
the  intent  underlying  the  reasons  why  he  made  such 
statements,  and  that  is  exactly  what  we  did.  The 
major  portion  of  his  argument  dealt  with  this  mat- 
ter of  prejudice. 

I  tried  this  case  from  the  plaintiff's  standpoint 
strictly  on  the  question  of  was  there  cooperation 
or  wasn't  there  cooperation.  I  requested  no  instruc- 
tions regarding  this  matter  of  prejudice.  In  my 
opening  brief  on  the  [18]  case,  I  submitted  no  au- 
thorities regarding  the  matter  of  prejudice.  The 
only  thing  we  were  concerned  with  here  was  whether 
there  was  cooperation  or  whether  there  wasn't. 

Now,  the  jury  has  determined  that  there  was 
cooperation,  because  they  checked  the  motives  and 
the  statements  underlying  acts  of  the  assured  and 
determined  in  their  opinion  that  he  had  cooperated, 
and  especially  that  he  had  cooperated  regarding  a 
material  matter.  Perhaps  he  didn't  cooperate  re- 
garding an  immaterial  matter.  We  are  not  admit- 
ting that  but  perhaps  he  didn't.  But  it  is  regarding 
material  matters  that  we  are  concerned  with,  and 
he  did  cooperate. 

So,  your  Honor,  with  the  language  of  his  leading 
case,  there  is  no  other  decision  the  court  can  make 
but  to  deny  the  motion  for  directed  verdict.  It 
would  be  error  for  the  court  to  allow  it. 
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In  the  Yalladao  case,  the  court  made  another  ob- 
servation, that  there  should  be  substantial  evidence 
of  non-cooperation.  That  is  correct.  In  the  Val- 
ladao  case,  the  insured  denied  time  after  time  that 
he  was  even  driving  the  car.  In  the  Home  Indem- 
nity case,  there  were  four  or  five  statements,  each 
and  every  one  of  them  insisting  upon  a  false  matter 
of  fact.  He  continued,  the  assured  continued  in  the 
Home  Indemnity  case  throughout  the  trial  to  assert 
the  false  statement  of  facts.  [19] 

Obviously  in  both  cases  there  was  very  substan- 
tial non-cooperation,  so  substantial  that  the  court 
was  able  to  say  without  question  that  there  was  no 
cooperation. 

But  in  this  case,  and  in  all  the  cases  where  there 
is  some  question  as  to  whether  he  has  cooperated 
or  not,  it  is  a  question  of  fact  for  the  juiy. 

Now,  turning  to  the  matter  of  interest,  I  believe 
I  neglected  to  quote  to  you  one  of  the  clauses  in 
this  policy  at  the  time  I  last  discussed  this  ques- 
tion that  is  definitely  important.  In  clause  2  of  the 
insurance  agreement,  subsection  B  of  that  clause, 
it  says  the  insurance  company  shall  pay  all  interest 
accruing  after  entry  of  judgment  until  the  com- 
pany has  paid,  tendered  or  deposited  in  court  such 
part  of  such  judgment  as  does  not  exceed  the  limit 
of  the  company's  liability  thereon. 

Now,  the  closing  sentence  of  that  paragraph,  II 
reads  as  follows: 

''The  company  agrees  to  pay  the  amounts 
incurred  under  this  insuring  agreement,  except 
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settlements  of  claims  and  suits,  in  addition  to 
the  applicable  limit  of  liability  of  this  policy." 

Now,  let  us  examine  the  case  cited  by  counsel  for 
the  defendant,  the  Sampson  case,  8  California  (2d) 
476.  In  that  case  we  had  language  in  the  policy, 
very  similar,  almost  exactly  like  this  one,  with  this 
exception.  There  was  no  [20]  language  in  that 
policy,  in  the  8  Cal.  (2d)  case,  reading  "The  com- 
pany agrees  to  pay  the  amounts  incurred  under 
this  insuring  agreement  in  addition  to  the  applicable 
limits  of  the  policy." 

There  is  no  such  language.  Therefore,  the  court 
said  in  that  case  that  it  hardly  seems  probable  that 
the  parties  to  the  policy  intended  to  make  it  liable 
for  interest  on  any  greater  amount  and,  ''Surely 
we  would  not  be  justified  in  so  construing  the  policy 
unless  it  contains  language  clearly  expressing  such 
an  intention." 

Now,  in  our  case  before  this  court,  we  do  have 
that  language.  It  says,  "All  interest"  on  the  judg- 
ment in  addition  to  the  applicable  limit  of  liability 
of  this  policy. 

That  brings  us  down  to  a  discussion  of  the  New 
Jersey  Fidelity  case,  33  Fed.  (2d).  In  that  case 
the  policy  stated,  "Irrespective  of  the  limits  of  the 
policy,  on  liability  hereinafter  mentioned,  the  com- 
pany will  pay  all  costs  and  interest. ' ' 

The  Court :     What  is  the  subdivision  here  ? 

Mr.  Heily:  II,  your  Honor,  of  the  insuring 
agreement. 

Mr.  Wynn:  It  is  on  the  second  page  of  the 
policy. 
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Mr.  Heily:  As  the  court  indicates  in  this  Cali- 
fornia case,  you  must  read  the  whole  of  the  policy. 
Taking  the  pertinent  words  of  that  paragraph  ap- 
plicable to  this  question,  [21]  we  read,  ''The  com- 
pany agrees  to  pay  all  interest  accruing  after  entry 
of  judgment  in  addition  to  the  applicable  limit  of 
liability  of  the  policy." 

Let's  read  it  again.  ''The  company  agrees  to  pay 
the  amounts  incurred  under  this  insuring  agree- 
ment." The  amounts  incurred  by  whom?  Incurred 
by  the  assured,  of  course.  The  assured  has  incurred 
a  liability  of  interest  at  7  per  cent  on  $32,000.  The 
company  agrees  to  pay  the  liability  incurred  in  ad- 
dition to  the  applicable  limits  of  the  liability. 

The  Court:  May  I  ask  Mr.  Wynn,  what  do  you 
think  the  policy  means  when  it  says  all  interest 
accruing  after  entry  of  judgment  until  the  com- 
pany has  paid,  tendered  or  deposited  in  court  such 
part  of  such  judgment  as  does  not  exceed  the  limit 
of  the  company's  liability  thereon?  What  do  you 
mean  by  "limit  of  the  company's  liability"? 

Mr.  Wynn:  The  limit  is  $10,000  as  stated  on 
page  1  of  the  policy.  That  we  have  discussed  several 
times. 

The  Court:  Until  the  company  has  paid,  ten- 
dered, or  deposited  in  court  such  part  of  such 
judgment. 

Mr.  Wynn :  Until  that  time  when  it  is  deposited 
or  paid  to  the  injured  person,  up  until  that  time 
it  must  pay  interest  on  what?  Here  is  the  language 
of  the  policy. 
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The  Court:  It  says  interest  on  what?  On  the 
judgment.  That  is  what  the  policy  says.  [22] 

Mr.  Wynn:  That  is  exactly  what  they  claim 
here.  May  I  point  out  from  this  case,  or  does  your 
Honor  want  to  consider  it  % 

The  Court:  Let  me  see  the  case.  I  would  rather 
read  it  myself. 

(Short  interruption.) 

The  Court:  Well,  I  think  the  words  of  the 
court  are  rather  illuminating.  The  court  calls  at- 
tention to  the  well  established  iTile  that  if  there 
is  any  ambiguity,  the  contract  must  be  read  more 
strictly  against  the  insurance  company  than  against 
the  parties  who  received  it.  The  court  points  out, 
also,  that  the  court  does  not  have  the  entire  con- 
tract, it  has  only  a  part  of  the  contract.  But  the 
court  says: 

''It  hardly  seems  probable,  therefore,  that 
the  parties  to  the  policy  of  insurance,  after  ex- 
pressly limiting  the  liability  of  the  company  to 
the  principal  sum  of  $10,000,  intended  to  make 
them  liable  for  interest  on  any  greater  amount." 

I  think  that  is  good  law.  It  hardly  seems  reason- 
able, after  the  insurance  company  would  limit  its 
liability  to  $10,000,  that  it  would  then  go  one  step 
further  and  increase  its  liability,  although  I  am 
satisfied  it  does  increase  its  liability  above  the 
$10,000,  because  I  don't  think  there  is  any  question 
there  is  a  liability  for  costs.  [23] 

"Surely  we  would  not  be  justified  in  so  con- 
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struing  the  policy,  unless  it  contains  language 
clearly  expressing  sucli  an  intention.  We  find 
no  such  language  in  the  policy." 

Now,  I  think  then  we  have  to  go  back  to  the 
policy  in  question  here. 

Mr.  Heily :     There  is  such  language  in  this  policy. 

The  Court:  I  don't  know.  I  have  indicated  be- 
fore I  am  trying  to  interpret  the  policy  literally, 
what  it  says.  I  am  not  trying  to  read  something 
here  that  is  not  here.  It  says  to  pay  all  interest 
accruing  after  entry  of  judgment.  Pay  all  interest 
accruing  after  judgment.  It  doesn't  say  pay  in- 
terest on  $10,000.  All  interest  after  entry  of  judg- 
ment. Now%  there  is  a  time  to  stop,  that  is,  imtil 
the  company  has  paid  or  tendered  or  deposited  in 
court  such  part  of  such  judgment  as  does  not  ex- 
ceed the  limit  of  the  company's  liability  thereon. 
Well,  the  company  never  did  pay  or  never  did  de- 
posit in  court  the  money.  I  don't  think  the  policy 
itself  is  ambiguous.  I  think  the  policy  is  very  defi- 
nite as  to  what  it  means. 

I  am  tending  to  interpret  this  policy  literally. 
I  think  the  policy  itself  says  the  company  is  to  pay 
all  interest  upon  the  judgment  unless  the  company 
either  pays  off  the  limit  of  its  liability  or  deposits 
the  money  in  court.  I  don't  know  how  you  can 
read  this  any  other  way.  [24] 

Mr.  Wynn:  May  I  suggest  the  language,  your 
Honor,  is  precisely  and  exactly  the  same  as  in  the 
Sampson  case.  It  is  almost  word  for  word  the 
language  which  your  Honor  is  now  considering.  I 
read  from  the  policy. 
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"All  interest  accruing  after  entry  of  judg- 
ment until  the  company  has  paid,  tendered  or 
deposited  in  court  such  part  of  such  judgment 
as  does  not  exceed  the  limit  of  the  company's 
liability  thereon." 

So  far  it  is  precisely  the  same.  Counsel  has 
pointed  out  that  in  this  policy  it  further  provides, 
"The  company  agrees  to  pay  the  amount  incurred 
under  this  agreement  in  addition  to  the  principal 
amount  of  the  policy."  In  addition  to  the  $10,000, 
as  in  the  Sampson  case,  it  is  agreeing  to  pay  in- 
terest.  The  whole  question  is  interest  on  what? 

In  the  SamjDSon  case,  reading  the  interest  clause 
that  your  Honor  has  read,  and  I  have  read,  the  Su- 
preme Court  said  it  obviously  means  interest  on 
the  company's  liability  and  it  would  be  absurd  to 
think  that  the  company  proposes  to  pay  interest  on 
$190,000. 

Mr.  Heily:  Your  Honor,  how  are  we  going  to 
reconcile  the  closing  clause  of  that  paragraph  with 
the  clause  that  they  shall  pay  all  interest  unless — 
We  state  it  clearly  shows  from  the  policy  that  that 
means  all  interest  on  the  [25]  judgment. 

The  Court:  I  would  be  inclined  to  go  along  with 
you  in  literally  reading  that  policy,  but  we  have 
here  an  interpretation  of  the  Supreme  Couii.  How 
are  we  going  to  get  around  it?  "All  interest  ac- 
cruing after  the  entry  of  judgment,"  and  in  that 
case  there  was  a  judgment  for  more  than  $10,000. 
"Until  the  company  has  paid,  tendered,  or  deposited 
in  court  such  part  of  such  judgment  as  does  not 
exceed  the  limits  of  the  company's  liability." 
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I  may  not  agree  with  the  Supreme  Court,  but  I 
have  got  to  follow  it. 

Mr.  Heily:  That  case  ends  there,  you  see.  They 
don't  have  the  clause  in  that  case  that  we  do  in  this 
policy. 

The  Court:  You  have  this  clause  about  paying 
interest  pretty  nearly  word  for  word. 

Mr.  Heily:  I  agree,  and  the  court,  I  believe,  is 
right  in  deciding  as  they  did  on  that  case  with  the 
clause  that  they  had,  but  our  policy  does  not  stop 
there.  Our  j)olicy  goes  on  to  say  the  company  agrees 
to  pay  the  amounts  incurred.  By  whom?  The  in- 
sured, of  course.  That  means  interest  on  $32,000. 
The  company  agrees  to  pay  the  amounts  incurred 
under  this  agreement  in  addition  to  the  applicable 
limits  of  the  liability  of  this  jjolicy.  You  see,  this 
policy  goes  further. 

The  Court:     Where  is  that  clause?  [26] 

Mr.  Heily:  That  is  at  the  close  of  paragraph  II 
of  that  insuring  agreement.  It  is  all  inclusive.  It 
is  not  a  subdivision  paragraph.  It  is  part  of  the 
same  paragraph  of  that  insuring  agreement.  The 
most  we  can  say  for  the  defendant,  your  Honor,  is 
that  creates  an  ambiguity  which  must  l^e  inter- 
preted against  them. 

The  Court:  Well,  I  am  going  to  have  to  hold 
against  you,  Mr.  Heily.  I  think  the  Supreme  Court 
case  is  binding. 

Mr.  Heily:  I  would  like  to  quote  to  you  from 
this  federal  case.  It  states,  ''An  examination  of 
different  policies  brought  to  this  court  discloses  that 
they  usually  contain  a  provision  limiting  the  right 
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to  recover  interest  on  that  portion  of  the  judgment 
which  the  company  has  obligated  itself  to  pay.  But 
the  policy  in  suit  contains  no  such  limitation,  and 
we  do  not  feel  at  liberty  to  insert  such  limit  into  the 
policy  so  as  to  make  a  new  contract  for  the  parties." 

That  is  what  we  would  be  doing  here  if  we 
limited  interest  to  just  $10,000. 

The  Court:  I  am  going  to  rule  in  this  case  the 
interest  is  limited  to  $10,000,  that  you  are  entitled 
to  recover  the  $10,000  plus  interest,  plus  the  court 
costs. 

Also,  I  am  going  to  deny  the  motion  for  a  di- 
rected verdict,  although  I  feel  that  there  is  some 
merit  to  the  argument  of  Mr.  Wynn.  Nevertheless, 
I  feel  that  this  is  [27]  a  question  of  fact.  The  fact 
was  presented  to  the  jury.  The  jury  found  that 
there  was  no  lack  of  cooperation,  and  under  the 
circumstances  of  this  case  I  would  not  be  justified 
in  setting  aside  the  verdict  of  the  juiy. 

Such  will  be  the  order. 

Mr.  Wynn:  If  the  court  please,  may  I  ask  for 
a  reasonable  stay  of  execution,  20  or  30  days? 

The  Court:  Well,  perhaps  Mr.  Heily  will  want 
to  appeal,  also.  If  I  get  both  sides  to  appeal  a 
case,  I  think  I  have  done  pretty  well.  How  much 
stay  do  you  want  % 

Mr.  Wynn:  I  would  like  30  days.  I  probably 
will  not  require  that  much. 

The  Court:  You  ought  to  be  able  to  do  it  in 
less  than  30  days. 

Mr.  Wynn:     20  days,  then,  your  Honor. 
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The  Court :  I  will  grant  a  stay  for  20  days.  What 
shall  we  do  about  the  other  defendant?  Mr.  Heily 
doesn't  want  to  dismiss  the  other  defendant. 

Mr.  Wynn:     I  don't  know  what  I  can  do. 

The  Court:  You  can't  dismiss  the  other  defend- 
ant, so  I  guess  we  will  have  to  let  the  other  de- 
fendant stay.  If  he  wants  to  get  out  of  this  case, 
he  will  have  to  come  down  and  make  a  motion.  If 
he  makes  a  motion,  I  will  be  able  to  make  a  ruling 
on  it.  [28] 

Certificate 

I  hereby  certify  that  I  am  a  duly  appointed, 
qualified  and  acting  official  court  reporter  of  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California. 

I  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above-entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  31st  day 
of  July,  1951. 

/s/  S.  J.  TEAINOR, 

Official  Reporter. 

[Endorsed] :     Filed  July  31,  1951. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Califor- 
nia, do  hereby  certify  that  the  foregoing  pages  num- 
bered from  1  to  78,  inclusive,  contain  the  original 
Petition  for  Removal  of  Cause  to  United   States 
District  Court  and  exhibits  thereto;  Answer  of  De- 
fendant, Standard  Accident  Insurance  Company  of 
Detroit,  Michigan ;  Answer  of  Defendant  Thomas  B. 
Mack;  Plaintiff's  Memorandum  Prior  to  Trial;  De- 
fendant's Memorandum  Pursuant  to  Local  Rule  12; 
Verdict ;  Findings  of  Fact  and  Conclusions  of  Law ; 
Judgment;   Notice   of   Appeal;    Notice   of   Appeal 
from  Part  of  Judgment;   Affidavit  of  Service   of 
Notice  of  Appeal ;  Statement  of  Points ;  Designation 
of  Record;  Designation  of  Record  to  be  Prepared 
on  Behalf  of  Standard  Accident  Insurance  Com- 
pany of   Detroit,   Michigan;   Statement  of   Points 
Relied  on  by  Standard  Accident  Insurance  Company 
of  Detroit,  Michigan;  and  Motion  and  Order  for 
Extension  of  Time  to  File  Record  and  Docket  Ap- 
peal which,  together  with  original  Mach's  Exhibit 
#1,  Winger  Exhibits  1  to  5,  inclusive,  and  Defend- 
ant's exhibits  A  to  F,  inclusive,  and  original  re- 
porter's transcript  of  proceedings  on  March  27,  28, 
and  29,  1951  and  April  6, 1951,  transmitted  herewith, 
constitute  the  record  on  the  appeals  to  the  United 
States  Court  of  Appeals. 

I  further  certify  that  my  fees  for  preparing  and 
certifying  the  foregoing  record  amount  to  $2.00  one- 
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half  of  which  has  been  paid  by  each  of  the  appellants 
and  cross-appellants. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  6th  day  of  August,  A.  D.  1951. 

[Seal]  EDMUND  L.  SMITH, 

Clerk, 

By  /s/  THEODORE  HOCKE, 
Chief  Deputy. 


[Endorsed] :  No.  13047.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Standard  Accident 
Insurance  Company  of  Detroit,  Michigan,  Appellant, 
vs.  Vivian  Winget  and  Thomas  B.  Mack,  Appellees. 
Vivian  Winget,  Appellant,  vs.  Standard  Accident 
Insurance  Company  of  Detroit,  Michigan  and 
Thomas  B.  Mack,  Appellees.  Transcript  of  Record. 
Appeals  from  the  United  States  District  Court  for 
the  Southern  District  of  California,  Central  Divi- 
sion. 

Filed  August  7,  1951. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12327-HW  (U.  S.  Dist.  Ct.) 

VIVIAN  WINGET, 

Plaintiff,  Appellee  and  Appellant, 

vs. 

STANDARD  ACCIDENT  INSURANCE  COM- 
PANY OF  DETROIT,  MICHIGAN,  a  Cor- 
poration, 

Defendant,  Appellant  and  Appellee. 

THOMAS  B.  MACK,  JOHN  DOE  I  and  JOHN 
DOE  COMPANY, 

Defendants. 

STATEMENT  OF  POINTS  RELIED  UPON  BY 
APPELLANT  VIVIAN  WINGET 

To  the  Clerk  of  the  Above-Entitled  Court : 

Comes  Now  the  Plaintiff  (Appellee  and  Appel- 
lant) Vivian  Winget  and  states  the  points  upon 
which  she  intends  to  rely  upon  the  appeal  herein : 

1.  The  trial  court  correctly  found  that  there  was 
no  wilful  misrepresentation  of  facts  relating  to  the 
accident  which  constituted  a  breach  of  the  obligation 
of  the  assured  to  cooperate  under  the  terms  of  the 
policy  involved  in  this  action. 

2.  The  trial  court  erred  in  failing  to  award  to 
Plaintiff  and  Appellant  a  pro-rata  share  of  the 
Twenty  Thousand  and  no/100  ($20,000)  Dollars  due 
and  payable  under  the  policy  involved  in  said  action. 
In  particular,  the  court  should  have  awarded  Plain- 
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tiff  and  Appellant  the  sum  of  Three  Thousand  Six 
Hundred  Seventeen  and  02/100  ($3,617.02)  Dollars 
in  addition  to  the  Ten  Thousand  Ninety-seven  and 
80/100  ($10,097.80)  Dollars  which  the  court  did 
award  to  said  Plaintiff. 

3.  Said  court  erred  in  failing  to  award  Plaintiff 
and  Appellant  interest  at  7%  per  annum  from  the 
30th  day  of  March,  1950,  on  the  total  sum  of  Thirty- 
two  Thousand  Ninety-seven  and  80/100  ($32,097.80) 
Dollars.  In  particular,  said  court  should  have 
awarded  in  addition  to  7%  interest  from  said  date 
on  Ten  Thousand  Ninety-seven  and  80/100  ($10,- 
097.80)  Dollars,  interest  at  7%  per  annum  from 
March  30,  1950,  on  the  sum  of  Twenty-two  Thousand 
and  no/100  ($22,000)  Dollars. 

4.  If  it  be  determined  that  such  error  prejudiced 
Plaintiff  and  Appellant,  then  the  trial  court  erred 
in  failing  to  restrain  Defendant  Standard  Accident 
Insurance  Company  from  settling  with  or  in  any 
maner  paying  to  or  compromising  with  Defendant 
Thomas  B.  Mack  and  in  accepting  and  approving 
a  judgment  by  stipulation  for  Six  Thousand  and 
no/100  ($6,000)  Dollars  in  favor  of  Defendant 
Thomas  B.  Mack  and  against  Defendant  Standard 
Accident  Insurance  Company. 

Dated  this  7th  day  of  August,  1951. 

/s/  NEIL  D.  HEILY, 

Attorney  for  Vivian  Winget. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]  :     Filed  August  9,  1951. 
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STATEMENT  OF  POINTS  RELIED  ON  BY 
APPELLANT  STANDARD  ACCIDENT  IN- 
SURANCE COMPANY  OF  DETROIT, 
MICHIGAN 

To  the  Clerk  of  the  Above-Entitled  Court: 

Comes  Now  the  defendant  (appellant  and  appel- 
lee) Standard  Accident  Insurance  Company  of  De- 
troit, Michigan,  and  states  the  points  upon  which  it 
intends  to  rely  upon  the  appeal  herein. 

^ .  There  was  a  wilful  misrepresentation  of  facts 
relating  to  the  accident  which  constitute  a  breach  of 
the  obligation  of  the  assured  to  cooperate  as  a  matter 
of  law,  which  breach  is  a  complete  defense  to  an 
action  on  the  policy  by  the  injured  person. 

2.  The  claim  of  plaintiff  herein  is  limited  by  the 
contract  of  insurance  to  the  total  sum  of  Ten  Thou- 
sand Dollars  ($10,000.00). 

3.  The  plaintiff  herein  is  in  any  event  limited  to 
recovery  of  interest  on  the  sum  of  Ten  Thousand 
Dollars  ($10,000.00),  as  against  this  defendant. 

FULCHER  &  WYNN, 

By  /s/  CAROL  G.  WYNN, 
Attorneys  for  Standard  Accident  Insurance  Com- 
pany of  Detroit,  Michigan. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  August  9,  1951. 
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IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Standard  Accident  Insurance  Company  of  Detroit, 
Michigan, 

Appellant, 

vs. 

Vivian  Winget  and  Thomas  B.  Mack, 

Appellees. 


Vivian  Winget, 

Appellant, 


vs. 


Standard  Accident  Insurance  Company  of  Detroit, 
Michigan,  and  Thomas  B.  Mack, 

Appellees. 


OPENING  BRIEF  OF  APPELLANT  VIVIAN 

WINGET. 


Designation  of  Parties. 

For  the  purposes  of  clarity,  appellant  and  cross-appellee 
Standard  Accident  Insurance  Company  of  Detroit,  Michi- 
gan, will  be  hereinafter  designated  as  ''Standard"  or  "De- 
fendant Standard."  Appellee  and  cross-appellant  Vivian 
Winget,    formerly   Vivian    Delozier,    will    be   hereinafter 
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designated  as  *'Winget"  or  "Plaintiff  Winget."  Appellee 
Thomas  B.  Mack,  who  is  making  no  appearance  on  this 
appeal,  will  be  hereinafter  designated  as  "Mack"  or  "De- 
fendant Mack."  Assured  under  the  policy  of  insurance 
involved  in  the  case,  Billy  Ray  Towry,  will  be  hereinafter 
designated  as   "Towry." 

Statement  of  Pleadings  and  Facts. 

As  will  appear  from  the  complaint  on  file  in  this  case 
[Tr.  pp.  6  to  13],  plaintiff  Winget  on  the  31st  day  of 
March,  1951,  recovered  a  judgment  in  the  Superior  Court 
of  the  State  of  California,  in  and  for  the  County  of 
Ventura  against  Towry  for  the  sum  of  $32,000.00  with 
interest  thereon  at  7%  per  annum  from  the  30th  day  of 
March,  1950,  together  with  costs  of  suit  in  the  sum  of 
$97.80  [Tr.  p.  34].  The  action  in  state  court  was  prose- 
cuted upon  a  complaint  which  alleged,  generally,  that  the 
plaintiff  was  riding  as  a  guest  in  the  vehicle  of  Towry 
and  that,  in  the  first  cause  of  action,  said  Towry  was 
guilty  of  wilful  misconduct  in  the  driving  of  his  vehicle, 
and,  in  the  second  cause  of  action  Towry  was  driving 
while  under  the  influence  of  intoxicating  liquor  and  in 
the  third  cause  of  action  that  Towry  was  guilty  of  both 
wilful  misconduct  and  driving  while  under  the  influence 
of  intoxicating  liquor.  In  the  course  of  the  trial  of  the 
case  in  state  court,  the  plaintiff  Winget  moved  to  dismiss 
the  second  and  third  causes  over  the  protests  of  insurance 
counsel  for  Towry  against  said  dismissal  but  the  Court 
denied  plaintiff's  motion  to  dismiss  the  same  [Winget's 
Ex.  5  for  identification]. 
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As  will  further  appear  from  the  complaint  on  file  in 
this  case  [Tr.  pp.  6  to  13],  in  the  same  automobile  acci- 
dent, defendant  Mack  was  injured  as  a  guest  and  he  filed 
a  complaint  for  damages  in  the  Superior  Court  of  Ven- 
tura County  also,  and  his  case  and  the  case  of  the  plaintiff 
Winget  were  consolidated  for  trial.  He  alleged  wilful 
misconduct  of  Towry  as  his  only  cause  of  action.  [Tr. 
p.  46.]  At  the  same  time  that  plaintiff  Winget  recovered 
judgment  for  $32,000.00  as  above  set  forth,  defendant 
Mack  recovered  a  judgment  for  $15,000.00  with  interest 
and  costs.  The  two  judgments  total  $47,000.00  of  which 
Winget's  judgment  is  68.0851%  and  Mack's  is  31.9149%. 

At  the  time  of  the  aforementioned  accident,  said  Towry 
had  a  policy  of  public  liability  insurance  in  force  with  de- 
fendant Standard  with  limits  of  liability  of  $10,000.00 
for  each  person  and  $20,000.00  for  each  accident.  [The 
policy  is  Winget's  Ex.  4.] 

The  complaint  in  this  case  was  originally  filed  in  State 
Court  and  that  Court,  in  response  to  the  prayer  of  the 
complaint,  issued  its  restraining  order  and  subsequently, 
an  injunction,  pending  the  final  determination  of  the  cause, 
restraining  and  enjoining  Standard  from  in  any  manner 
paying  to  or  settling  with  defendant  Mack  for  any  sum 
or  sums  due  or  owing  or  alleged  to  be  due  or  owing  under 
the  terms  of  the  liability  policy  above  mentioned.  Winget 
alleges  in  her  complaint  that,  by  reason  of  the  greater 
size  of  her  judgment  over  that  of  Mack's  she  is  entitled 
to   68.0851%    of   the   total   limit   of   Standard's   liability 


under  the  policy  in  the  sum  of  $20,000.00,  and  that  de- 
fendant Mack  is  entitled  only  to  the  remaining  31.9149% 
of  said  sum.  Winget  further  alleges  in  her  complaint  that 
any  payment  by  Standard  to  Mack  under  the  terms  of  the 
policy  would  result  in  a  satisfaction  of  $10,000.00  worth 
of  liability  under  the  policy  so  that  Winget  would  then  be 
entitled  only  to  the  remaining  $10,000.00  under  the  policy. 
For  these  reasons,  Winget  sought  to  prevent  Standard 
from  settling  with  Mack  pending  a  final  determination  of 
whether  Wnget  was  entitled  to  such  pro-rata  share  of  the 
$20,000.00. 

Defendant  Standard,  a  citizen  of  Detroit,  Michigan, 
petitioned  the  District  Court  for  removal  of  the  cause 
from  State  Court  to  the  District  Court  [Tr.  pp.  3  to  14], 
citing  the  provisions  of  Sections  1332  and  1441,  Sub-di- 
vision (c)  Title  28  of  the  United  States  Code.  Section 
1441  (c)  Title  28  U.  S.  C.  is  to  the  effect  that  if  a  sepa- 
rate and  independent  claim  or  cause  of  action  which  would 
be  removable  if  sued  upon  alone,  is  joined  with  one  or 
more  otherwise  non-removable,  the  entire  case  may  be 
removed,  or  in  the  District  Court's  discretion,  it  may  re- 
mand all  matters  not  otherwise  within  its  original  juris- 
diction. Defendant  Standard  claimed  that  defendant 
Mack,  a  citizen  of  California,  and  plaintiff  Winget,  also 
a  citizen  of  California,  are  regarded  as  being  on  the  same 
side  of  the  dispute  and  against  the  non-resident  defen- 
dant Standard  and  therefore  the  non-resident  defendant 
was  entitled  to  remove  the  cause  from  State  to  Federal 
Court,  citing  Carson  v.  Hyatt,  118  U.  S.  279.     The  case 
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was  consequently  removed  from  State  Court  to  Federal 
Court. 

Defendant  Standard  denied  liability  under  the  terms  of 
the  policy  alleging  that  Towry  failed,  neglected  and  refused 
to  cooperate  with  Standard  in  accordance  with  the  pro- 
vision in  the  policy  to  the  effect  that  Towry  would  co- 
operate with  Standard  and  assist  Standard  in  securing 
and  giving  evidence.  The  lack  of  cooperation  consisted, 
as  alleged,  in  Towry  giving  false  statement  to  defendant 
Standard  concerning  the  facts  of  the  accident  prior  to  the 
trial  of  the  actions  in  State  Court  [Tr.  pp.  14  to  17],  in 
particular,  concerning  whether  he  drank  intoxicating 
liquor  on  the  day  of  the  accident. 

Defendant  Mack  answered  and  asked,  as  did  plaintiff 
Winget,  that  the  sum  of  $20,000.00  due  under  the  policy 
be  paid  into  Court,  but  that,  instead  of  pro-rata  distribu- 
tion of  said  fund,  that  Mack  receive  $10,000.00  thereof. 
Otherwise,  defendant  Mack's  answer  was  substantially 
in  line  with  Winget's  complaint.     [Tr,  pp.  18  to  21.] 

Trial  of  this  action  commenced  in  District  Court  be- 
fore a  jury  on  March  27,  1951.  In  the  course  of  the  trial, 
defendant  Alack  and  defendant  Standard  stipulated  for  a 
settlement  of  Mack's  case  for  the  sum  of  $6,000.00  and 
it  was  moved  that  the  District  Court  make  its  order  auth- 
orizing defendant  Standard  to  conclude  such  settlement 
and  that  the  Court  rule  plaintiff  Winget  was  limited  to  a 
recovery  under  the  policy  in  the  principal  sum  of  $10,- 
000.00.     [Tr.  pp.  68  and  69.]     The  District  Court,  over 


the  strenuous  objections  of  plaintiff  Winget,  granted  the 
motion,  vacated  the  restraining  order  and  injunction 
theretofore  made  by  the  State  Court  [Tr.  p.  79]  and  de- 
nied plaintiff  Winget' s  application  for  a  restraining  order 
on  Federal  Court  against  such  settlement.  Defendant 
Mack  was  thereupon  permitted  to  withdraw  from  further 
participation    in   the    trial. 

In  the  course  of  the  trial  the  District  Court  granted 
the  motion  of  plaintiff  Winget  to  amend  her  complaint  by 
inserting  therein  a  prayer  for  interest  at  7%  per  annum 
from  the  30th  day  of  March,  1950  on  the  total  sum  of 
$32,000.00,  the  principal  sum  of  the  judgment  obtained 
by  Winget  against  Towry.      [Tr.  p.  32.] 

The  single  issue  as  to  whether  Towry  had  cooperated 
with  his  insurance  company  or  not  was  submitted  to  the 
jury  [Tr.  pp.  29,  31  and  234]  and  the  jury  returned  a  ver- 
dict in  favor  of  plaintiff  Winget  on  that  issue.  [Tr.  p. 
28.]  Upon  the  issues  of  pro-rata  distribution  of  the 
$20,000.00  fund  and  interest  on  the  entire  $32,000.00 
judgment  in  favor  of  \Mnget,  which  issues  were  not  sub- 
mitted to  the  jury,  findings  of  fact  and  conclusions  of  law 
were  made  and  filed  and  judgment  was  made  and  entered 
thereon  in  favor  of  the  plaintiff  Winget  for  $10,097.80 
together  with  interest  thereon  at  the  rate  of  7%  per 
annum  from  the  30th  of  ^larch,  1950  plus  costs.  [Tr. 
pp.  28  to  36.]  The  findings  and  conclusions  denied 
Winget's  contention  for  pro-ration  and  interest  on  $32,- 
000.00. 
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Statement  of  the  Case. 

Defendant  Standard  appealed  to  this  Circuit  Court 
contending  that  Towry  was  guilty  of  making  a  wilful 
misrepresentation  of  facts  relating  to  the  accident  in  the 
case  which  constituted  a  breach  of  the  obligation  of 
Towry  to  cooperate  with  the  insurance  company  as  a  mat- 
ter of  law.  This  issue  was  raised  by  defendant  Standard 
as  an  affirmative  defense  in  its  answer  in  the  case. 

Plaintiff  Winget  likewise  appeals  to  this  Circuit  Court 
contending  that,  although  the  trial  court  correctly  found 
there  was  no  wilful  misrepresentation  of  facts  by  Towry, 
the  trial  court  nevertheless  erred  in  failing  to  require 
Standard  to  pay  into  Court  the  $20,000.00  and  to  award 
to  Winget  a  pro-rata  share  of  that  sum  due  and  payable 
under  the  policy,  and  also  that  the  Court  erred  in  failing 
to  award  Winget  interest  at  7%  per  annum  from  the 
30th  day  of  March,  1950  on  the  total  judgment  in  State 
Court  in  her  favor  in  the  sum  of  $32,097.80.  Plaintiff 
Winget  also  contends  that  if  it  be  determined  that  such 
error  prejudiced  Winget,  then  the  trial  court  erred  in 
failing  to  restrain  defendant  Standard  from  settling  with 
or  in  any  manner  paying  to  or  compromising  with  de- 
fendant Mack  and  in  accepting  and  approving  a  judg- 
ment by  stipulation  for  $6,000.00  in  favor  of  Mack  and 
against  Standard.    [Tr.  pp.   268  and  270.] 

The  issue  of  pro-rata  share  was  raised  by  plaintiff 
Winget  in  her  complaint,  the  issue  as  to  interest  was 
raised  by  motion  to  amend  the  complaint  granted  in  the 
course  of  the  trial  and  the  issue  regarding  approving  of 


a  settlement  by  stipulation  for  $6,000.00  in  favor  of  Mack 
was  raised  in  the  course  of  the  trial  at  the  time  defen- 
dants Standard  and  Mack  applied  to  the  Court  for  such 
approval. 

Defendant  Mack  has  not  filed  an  appeal  herein  but  was 
dismissed  from  the  action  on  July  9,  1951  (after  this  ap- 
peal was  started),  without  prejudice  to  Winget's  claims 
regarding  pro-ration  and  interest. 

Specification  of  Errors. 

Plaintiff  Winget  contends  that  the  trial  court  erred  in 
the  following  respects: 

1.  In  concluding  [Tr.  p.  34]  that  plaintiff  Winget  is 
not  entitled  to  a  pro-rata  share  of  the  total  sum  of  $20,- 
000.00  payable  under  the  policy. 

2.  In  concluding  [Tr.  p.  34]  that  plaintiff  Winget  is 
not  entitled  to  interest  on  the  total  sum  of  $32,097.80, 
the  amount  of  her  judgment  against  Towry  in  State 
Court. 

3.  If  it  be  determined  that  such  error  prejudiced 
plaintiff  Winget,  the  trial  court  erred  in  approving  a 
stipulation  for  settlement  for  $6,000.00  in  favor  of  Mack 
and  against  Standard  over  objection  by  Winget.  [Tr.  p. 
29.] 


ARGUMENT.    " 

This  argument  will  be  divided  into  the  two  main  ques- 
tions for  determination  by  the  Appellate  Court  on 
Winget's  appeal,  first,  the  trial  court  should  have  re- 
quired the  insurance  company  to  pay  $20,000.00  into 
Court  and  awarded  from  such  sum  $13,617.02  to  the 
plaintiff  Winget  (subdivided  into  ''Winget's  Theory" 
and  "Authorities  supporting  Theory")  and  secondly,  the 
trial  court  should  have  required  the  insurance  company 
to  pay  interest  to  Winget  at  7%  per  annum  on  the  full 
sum  of  $32,097.80  from  the  30th  day  of  March,  1950. 

The  Court  Should  Have  Awarded  Pro-Rata  Winget's 

Theory. 

As  indicated  above  the  policy  of  insurance  in  this  case 
is  what  is  commonly  known  as  a  10-20  policy.  Paragraph 
I  of  the  insuring  agreements,  page  2  of  the  policy  reads 
as  follows: 

"Coverage  A — Bodily  Injury  Liability — To  pay 
on  behalf  of  the  insured  all  sums  which  the  insured 
shall  become  obligated  to  pay  by  reason  of  the  lia- 
bility imposed  upon  him  by  law  for  damages,  in- 
cluding damages  for  care  and  loss  of  services,  be- 
cause of  bodily  injury,  including  death  at  any  time 
resulting  therefrom,  sustained  by  any  person  or  per- 
sons, caused  by  accident  and  arising  out  of  the  owner- 
ship, maintenance  or  use  of  the  automobile." 

Paragraph  1  of  the  conditions  on  page  3  of  the  policy 
reads  as  follows: 

"Limits  of  Liability — Coverage  A — The  limit  of 
bodily  injury  liability  stated  in  the  declarations  as 
applicable  to  'each  person'  is  the  limit  of  the  com- 
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pany's  liability  for  all  damages,  including  damages 
for  care  and  loss  of  services,  arising  out  of  bodily 
injury,  including  death  at  any  time  resulting  there- 
from, sustained  by  one  person  in  any  one  accident; 
the  limit  of  such  liability  stated  in  the  declarations 
as  applicable  to  'each  accident'  is,  subject  to  the 
above  provision  respecting  each  person,  the  total 
limit  of  the  company's  liability  for  all  damages,  in- 
cluding damages  for  care  and  loss  of  services,  arising 
out  of  bodily  injury,  including  death  at  any  time  re- 
sulting therefrom,  sustained  by  two  or  more  persons 
in  any  one  accident." 

It  is  to  be  noted  that  the  last  paragraph  above  quoted 
contains  two  clauses  divided  by  a  semicolon,  the  first  re- 
ferring to  "each  person"  and  the  second  referring  to 
"each  accident".  For  the  purposes  of  clarity,  I  shall  re- 
fer to  these  two  clauses  hereinafter  by  the  "each  person 
clause"  and  the  "each  accident  clause." 

It  is  plaintiff  Winget's  contention  that  when  she  and 
Mack,  both  guests  in  the  vehicle  involved,  obtained  judg- 
ments in  State  Court  against  Towry  totaling  $47,000.00, 
and  those  judgments  became  final,  the  liability  of  defen- 
dant Standard  was  then  fixed  under  the  terms  of  its 
policy  at  a  total  of  $20,000.00  plus  interest  and  costs. 
From  that  time  on  it  was  of  no  concern  zvhatsoever  to 
the  insurance  company  as  to  how  the  $20,000.00  was  split 
between  the  two  parties  suffering  injuries  in  the  one  ac- 
cident, the  only  concern  of  the  insurance  company  being 
whether  it  was  relieved  of  liability  once  it  had  paid  the 
$20,000.00,  plus  interest  and  costs,  as  it  zvas  required  to 
do  under  its  policy.  Plaintiflf  Winget  does  not  contend 
that  the  insurance  company  is  liable  to  her  as  an  individual 
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and  as  a  single  person  suffering  injuries  in  the  accident 
in  excess  of  $10,000.00  plus  interest  and  costs  but  she 
does  contend  that  the  insurance  company  is  liable  to  pay 
a  total  of  $20,000.00  plus  interest  and  costs  toward  the 
satisfaction  of  judgments  obtained  against  the  assured 
for  bodily  injuries  arising  out  of  the  one  accident  in  ac- 
cordance with  the  provisions  of  paragraph  I  of  the  in- 
suring agreements  of  the  policy.  It  is  extremely  impor- 
tant at  the  outset  that  the  Appellate  Court  divorce  the 
idea  that  the  insurance  company  has  any  say  in  the  dis- 
tribution of  the  money  from  the  insurance  contract  al- 
together. 

The  insurance  company  has  in  the  trial  court  and  will, 
undoubtedly,  on  this  appeal,  insist  that  the  "each  person" 
clause  of  paragraph  1  of  the  conditions  fixes  its  liability 
to  plaintiff  Win  get  at  the  principal  sum  of  $10,000.00. 
However,  the  liability  to  Winget  as  an  individual  under 
the  policy  is  not  applying  the  true  facts  of  paragraph  1 
of  the  conditions  to  that  paragraph.  The  true  facts  are 
that  there  was  an  injury  to  two  persons  and  we  would 
therefore  of  necessity  have  to  invoke  the  "each  accident" 
clause  of  paragraph  1  which  definitely  fixes  the  liability 
of  the  company  at  $20,000.00  for  the  one  accident.  The 
contract  therefore  has  fixed  the  liability  of  the  company 
at  $20,000.00  and  from  there  on  the  insurance  company 
has  no  interest  in  how  that  fund  is  divided  except  to  see 
that  its  liability  under  the  policy  is  satisfied.  Under  para- 
graph 1  of  the  conditions,  the  insurance  company  is  not 
liable  to  the  person  for  $10,000.00  but  is  liable  to  all  per- 
sons for  $20,000.00  for  the  single  accident.  The  $20,-- 
000.00  is  a  fund  out  of  which  the  assured  is  entitled  to 
have  his  obligations  on  judgments  partially  satisfied.  How 
that  fund  is  to  be  divided  is  a  matter  of  equity,  as  herein- 
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after  set  forth,  and  is  of  no  concern  to  the  insurance  com- 
pany. 

Let  us  assume  that  plaintiff  WinJet's  judgment  in  this 
case  were  $12,000.00  and  defendant  Mack's  were  $6,- 
000.00.  In  such  case,  the  total  liability  of  the  company 
would  be  to  Winget  as  an  individual  $10,000.00  and  to 
Mack  as  an  individual  $6,000.00,  making  a  total  liability 
of  the  company  for  the  single  accident  of  $16,000.00. 
That  is  the  only  effect  of  the  phrase  in  the  ''each  accident 
clause"  reading  "subject  to  the  above  provision  respect- 
ing each  person."  On  payment  of  that  $16,000.00  the  com- 
pany would  obviously  be  relieved  from  liability  under  the 
policy  although  the  distribution  of  that  $16,000.00  under 
equitable  principles  as  hereinafter  set  forth,  would  be  on 
a  pro-rata  basis  between  the  two  judgment  creditors. 

To  put  it  another  way,  the  claim  that  the  two  plaintiffs 
in  the  State  actions  have  two  separate  funds  out  of  which 
to  receive  their  claims  is  inaccurate  when  we  consider  the 
language  of  the  policy  that  $20,000.00  shall  be  paid  for 
one  accident.  As  between  each  of  the  claimants  indi- 
vidually and  the  insurance  company  there  is  a  limit  of 
liability  on  the  part  of  the  insurance  company  of  $10,- 
000.00.  However,  as  between  the  two  creditors  together 
and  the  insurance  company,  the  limit  of  liability  on  the 
part  of  the  insurance  company  is  $20,000.00  and  they  are 
entitled  to  a  pro-rata  share  of  that  fund.  The  full  $20,- 
000.00  should  be  paid  into  the  Court  and  the  Court  award 
the  pro-rata  share. 

Let  us  assume  that  three  persons  were  injured  in  this 
accident  instead  of  two  and  each  of  the  three  recovered 
judgments  exceeding  $10,000.00  but  otherwise  the  judg- 
ments were  different  in  amounts.     Obviouslv,  under  such 
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a  situation,  the  Court  under  the  equitable  principles  here- 
inafter set  forth  would  be  required  to  divide  the  $20,- 
000.00  pro-rata  among  the  judgment  claimants.  Is  there 
any  reason  why  the  rule  should  he  different  as  to  tzvo  than 
it  would  be  for  three? 

Let  us  assume  that  instead  of  Towry  having  the  in- 
surance policy  he  had  $20,000.00  in  the  bank  and  the 
plaintiff  Winget  and  defendant  Mack,  both  having  ob- 
tained their  judgments  at  the  same  time,  levied  execution, 
also  at  the  same  time,  upon  that  fund.  That  $20,000.00 
would  be  then  within  the  jurisdiction  of  the  Court  the 
same  as  the  liability  of  the  insurance  company  in  this 
case  is  within  the  jurisdiction  of  the  Court.  Surely  it 
could  not  be  contended  that  $20,000.00  in  cash  belonging 
to  Towry  should  be  distributed  in  any  other  way  than 
pro-rata. 

Under  the  terms  of  paragraph  I  of  the  insuring  agree- 
ments, the  insurance  company  agrees  to  pay  all  sums  that 
Towry  "shall  become  obligated  to  pay  by  reason  of  the 
liability  imposed  upon  him  by  law  for  damages."  Towry 
became  obligated  to  pay  $47,000.00.  The  limit  of  the 
policy  being  $20,000.00,  that  amount  should  be  paid  in 
Court  for  distribution  pro-rata  by  the  Court  in  partial 
satisfaction  of  Towry's  $47,000.00  obligation.  Towry 
is  entitled  to  have  $20,000.00  applied  by  the  insurance 
company  on  his  obligations  and  Winget  and  Mack  are  both 
subrogated  to  Towry's  rights  in  this  respect. 

Another  way  of  looking  at  it  would  be  that  if  Towry 
had  paid  $13,000.00  to  plaintiff  Winget  and  $6,400.00 
to  defendant  Mack,  he  could  have  forced  the  insurance 
company  to  reimburse  him  for  the  $20,000.00  limit  for 
the  one  accident.  How  Towry  applied  the  money  on  the 
judgments  would  be  no  affair  of  the  insurance  company. 


—14— 

It  is  quite  obvious  that  the  only  intent  of  paragraph  1 
of  the  conditions  in  the  pohcy  above  quoted,  is  to  deter- 
mine the  maximum  Hmit  of  the  company's  liability.  Surely 
it  could  not  be  contended  that  the  insurance  company  was 
attempting  to  contract  for  and  determine  the  rights  of 
third  parties,  giving  one  a  preference  over  the  other,  zvhen 
it  made  its  contract  of  insurance.  Winget,  a  third  party 
bringing  this  action,  is  not  suing  on  the  insurance  con- 
tract but  is  suing  for  the  liability  created  and  fixed  by 
that  contract  and  definitely  in  existence  in  the  sum  of 
$20,000.00. 

It  seems  clear  that  if  the  insurance  company  had  settled 
with  Mack  for  $8,000.00  and  obtained  a  satisfaction  from 
him.  that  would  release  the  insurance  company  from  $10,- 
000.00  worth  of  liability  under  its  policy.  However, 
plaintiff  Winget  contending  that  she  has  a  pro-rata  in- 
terest in  the  entire  fund  of  $20,000.00,  sought  to  dili- 
gently restrain  and  enjoin  the  insurance  company  from 
making  any  such  settlement  to  her  irreparable  damage. 
The  moment  that  she  obtained  her  judgment  in  State  Court 
she  had  a  property  interest  in  the  nature  of  a  lien  upon 
that  fund  which  entitled  her  to  injunctive  relief  to  pre- 
vent settlement  of  claims  of  others  whose  claims  had 
likewise  been  determined.  If  hers  was  the  only  judgment, 
then  of  course  the  fund  would  amount  to  only  $10,- 
000.00.  But  the  fnud  was  established  at  $20,000.00  when 
the  liability  of  the  company  was  established  at  that  figure 
by  the  $47,000.00  in  judgments.  By  her  diligence  she 
was  thus  able  to  bring  within  the  jurisdiction  of  the  Court 
the  liability  under  the  policy  so  as  to  avoid  a  preference 
in  favor  of  Mack  and  arrive  at  a  fair  and  equitable  pro- 
rata distribution  of  the  funds.  The  fact  that  the  Dis- 
trict  Court  vacated   the   restraining  order   of   the   State 


—15— 

Court  and  denied  Winget's  request  for  a  Federal  Court 
injunction  [Tr.  p.  79]  should  make  no  difference.  Ob- 
viously it  was  done  over  the  strenuous  objections  of  plain- 
tiff Winget  and,  on  this  appeal,  must  be  considered  as 
without  prejudice  to  said  plaintiff.  Especially  is  this  true 
when  we  consider  that  the  insurance  company  is  not 
prejudiced  inasmuch  as  the  agreed  settlement  with  Mack 
was  some  $300.00  less  than  what  plaintiff  Winget  admits 
is  owing  to  IMack.  I  am  sure,  also,  that  counsel  would 
not  deny  that  defendant  Mack  was  dismissed  from  the 
action  without  prejudice  to  plaintiff  Winget's  claim  in 
this  respect  on  July  9.  1951,  long  after  this  appeal  was 
set  in  motion. 

Perhaps  counsel  for  Standard  will  urge  that  if  Mack 
had  remained  in  the  case  the  jury  might  have  found 
against  him  on  the  issue  of  cooperation  and  therefore  the 
only  fund  available  to  plaintiff  Winget  w^ould  be  the  $10,- 
000.00.  Clearly  this  would  be  without  merit  as  the  issue 
was  exactly  the  same  in  Mack's  case  against  the  insurance 
company  as  it  was  in  Winget's,  that  is,  did  or  did  not 
Towry  cooperate  with  the  insurance  company?  The  facts 
presented  to  the  jury  applied  with  equal  force  to  both 
cases.  Such  claim  by  Standard  would  be  especially 
without  merit  in  view  of  the  fact  that  in  Mack's  case  in 
State  Court  there  was  no  issue  tendered  in  the  case  of 
Mack  V.  Toivry,  as  to  the  question  of  intoxication  [Tr. 
p.  46],  the  failure  of  Towry  to  tell  the  insurance  company 
about  having  drunk  some  beer  being  the  lack  of  coopera- 
tion the  company  claims.  On  the  other  hand,  in  plaintiff 
Winget's  case  in  State  Court  against  Towry,  the  issue 
of  intoxication  was  tendered  although  an  attempt  to  dis- 
miss it  from  the  case  was  made  during  the  course  of  that 
trial.    [Winget's  Ex.   for  identification  No.   5.] 
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It  should  also  be  noted  that  the  defendant  Mack  and 
the  plaintiff  Winget  asked  exactly  the  same  relief  of  the 
insurance  company  in  their  prayers,  namely,  that  the  $20,- 
000.00  be  paid  into  Court.  The  issues  to  determine  the 
granting  of  both  prayers  must  necessarily  be  the  same. 

Thus,  it  is  quite  obvious  that  the  jury  having  deter- 
mined that  Tovvry  cooperated  with  the  company  in  so  far 
as  Winget  is  concerned,  it  is  conclusive  upon  the  defen- 
dant Standard  that  Towry  also  cooperated  with  the  in- 
surance company  in  so  far  as  Mack  was  concerned.  It  is 
therefore  definite  that  a  total  fund  of  $20,000.00  is  avail- 
able for  payment  on  the  $47,000.00  worth  of  liability. 

Authorities  Supporting  Theory. 

The  authorities  hereinafter  set  forth  fully  sustains  the 
plaintiff  Winget's  arguments  above.  They  shall  be  di- 
vided into  the  following  subdivisions:  1.  Measure  of  lia- 
bility. 2.  Injunctive  relief.  3.  Payment  relieves  company 
of  liability  and  4.  Equitable  principles  of  pro-ration. 

1.  Measure  of  Liability.  The  case  of  Hobson  v.  Mu- 
tual Benefit  H.  &  A.  Assn.,  99  Cal.  App.  2d  330  (1950), 
affirms  the  well  recognized  rule  that  in  construing  an  in- 
surance policy  it  must  be  borne  in  mind  that  where  two 
constructions  are  reasonable,  that  which  is  more  favorable 
to  the  insured  should  be  adopted.  Also,  that  the  policy 
should  be  read  as  a  layman  would  read  it  and  not  as  an 
attorney  or  an  insurance  expert  might  read  it.  Applying 
the  rule  of  this  case  to  the  two  paragraphs  of  the  policy 
above  quoted,  the  interpretation  would  be  that  a  fund  of 
$20,000.00  is  available  to  satisfy  in  part  the  obligations 
of  the  assured  Towry.  Any  layman  reading  the  first 
paragraph    of    the    conditions    would    certainly    gain    the 
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impression  that  there  was  $20,000.00  available  to  satisfy 
any  obligations  arising  from  any  one  accident  where  two 
or   more   persons   were   injured. 

A  little  more  puzzling  situation  would  seem  to  arise 
in  the  interpretation  of  these  clauses  of  the  policy  in  the 
case  where  we  assumed  that  Winget  had  obtained  a  judg- 
ment for  $12,000.00  and  Mack  a  judgment  for  $6,000.00. 
In  such  case  the  measure  of  liability  of  the  insured's  com- 
pany is  $10,000.00  plus  the  amount  of  injury  to  the  second 
person,  $6,000.00,  making  a  total  of  $16,000.00.  See 
7  Couch  Cyclopedia  of  Insurance  Lazv,  page  6232. 

Thus,  in  Mannheimer  Bros.  v.  Kansas  Casualty  Surety 
Co.  (Minn.  1921),  184  N.  W.  189,  the  assured  used  his 
insurance  company  to  recover  on  a  5-10  policy  where  he 
had  paid  one  judgment  against  him  for  $2,630.00  and  one 
for  $12,633.00.  The  insurance  company  paid  $2,630.00 
to  him  and  he  contended  that  the  excess  over  $2,630.00 
up  to  $5,000.00  should  be  applied  on  the  larger  judgment 
making  a  total  of  $7,630.00  to  be  applied  on  that  judg- 
ment. The  Court  held  he  was  entitled  only  to  the  $5,- 
000.00  to  be  applied  on  the  larger  judgment  plus,  of 
course,  the  $2,630.00  which  satisfied  the  smaller  judgment. 
The  total  limit  of  the  company's  liability  was  therefore 
held  to  be  satisfied  for  $7,630.00  paid  on  the  two  judg- 
ments, plus  interest,  costs  and  attorney's  fees. 

Most  of  the  reported  cases  dealing  with  an  interpreta- 
tion of  like  clauses  in  other  policies  have  to  do  with  con- 
sequential injuries  suffered  by  husband  or  father  for  his 
loss  because  of  his  wife's  or  children's  injuries  suffered 
in  an  accident.  This  involves  an  interpretation  of  the 
"one  person"  clause  of  the  policy.  For  instance,  in  Per- 
kins V.  Fireman's  Fund  Ind.  Co.,  44  Cal.  App.  2d  427,  the 
wife  was   injured   in   an   accident  and  obtained   a   $30,- 
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000.00  judgment.  (A  second  person  was  injured  in  the 
same  accident  and  obtained  a  $4,750.00  compromise.  A 
10-20  policy  was  involved.  Thus,  by  the  compromise  be- 
fore any  judgment  was  obtained,  the  company  relieved 
itself  of  $10,000.00  worth  of  liability  for  $4,750.00. 
No  injunctive  relief  was  sought  by  the  wife  in  that  case.) 
The  husband  sued  in  a  second  action  with  his  wife  for 
special  damages,  loss  of  services,  medical  expenses,  etc. 
They  obtained  a  judgment  for  $6,999.98  and  costs  of 
$15.25.  The  insurance  company  paid  $10,000.00  on  the 
$30,000.00  judgment  plus  interest  and  costs.  The  Court 
held  that  the  insurance  company  was  liable  on  the  second 
judgment  for  only  $15.25  costs,  pointing  out  that  "one 
person"  in  a  policy  refers  to  the  injured  person  and  "one 
accident"  to  injury  of  several  persons,  regardless  of  how 
many  may  suffer  loss  by  reason  thereof.  The  husband, 
who  was  not  injured,  could  get  no  recovery  from  the  in- 
surance company,  the  company  having  paid  the  limit  of  its 
liability  to  the  wife  and  the  second  person  injured  in  the 
accident.  (The  question  of  pro-ration  was  not  discussed.) 

Likewise,  in  Williams  v.  Standard  Accident  Insurance 
Co.  of  Detroit,  (5th  Cir.,  La.)  (April  11,  1951)  the  wife 
brought  action  individually  and  as  tutrix  of  her  two  minor 
children  for  the  death  of  the  husband  and  father  in  an  ac- 
cident. A  5-10  policy  worded  like  the  one  in  the  instant 
case  was  involved.  The  question  was  whether  the  limit 
of  $5,000.00  to  "each  person"  means  the  person  bodily 
injured  in  "each  accident"  or  each  person  who  thereby 
suffers  damages.  The  wife  and  children  were  not  involved 
in  the  accident.  The  Court  held,  approving  Gaines  v. 
Standard  Accident  Insurance  Company  (La.  App.),  32  So. 
2d  633,  that  the  limit  as  to  "each  person"  relates  to  a  per- 
son suffering  bodily  injury  and  not  to  the  person  or  persons 
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who  may  suffer  damages  in  consequence  of  such  injury. 
Therefore,  in  that  case,  the  hmit  of  habiHty  of  the  com- 
pany was  $5,000.00. 

In  Employers  Liability  Assurance  Corp.,  180  La.  406, 
156  So.  447,  a  father  obtained  judgment  for  $6,457.00  in 
medical  expense  for  his  daughter  who  was  injured  and 
who  obtained  a  $30,000.00  judgment.  A  10-20  poHcy 
was  involved.  The  insurance  company  deposited  $10,- 
000.00  in  Court  and  the  court  held  the  liability  of  the  com- 
pany was  thereby  discharged  and  that  the  father  could  not 
claim  $20,000.00  was  the  limit  of  the  policy  because  that 
limit  was  for  bodily  injuries  or  death  of  more  than  one 
person  and  that  if  it  were  one  accident  causing  bodily 
injuries  or  death  to  more  than  one  person,  then  the  limit 
of  the  liability  would  be  increased  from  $10,000.00  to 
$20,000.00. 

See  also  Lumbermen's  Mut.  Cas.  Co.  v.  Yeroyan,  5  A. 
2d  726  (N.  H.  1939).  In  that  case  the  husband  was  de- 
nied recovery  for  consequential  injuries  he  suffered  by 
reason  of  bodily  injuries  to  his  wife. 

Next,  on  this  question  of  the  measure  of  liability  of  the 
insurance  company  in  this  case,  the  Appellate  Court's 
attention  is  directed  to  paragraph  11  of  the  conditions, 
page  3  of  the  policy  reading  as  follows: 

"Action  Against  Company — Coverage  A — No  ac- 
tion shall  lie  against  the  company  unless,  as  a  con- 
dition precedent  thereto,  the  insured  shall  have  fully 
complied  with  all  the  terms  of  this  policy,  nor  until 
the  amount  of  the  insured's  obligation  to  pay  shall 
have  been  finally  determined  either  by  judgment 
against  the  insured  after  actual  trial  or  by  written 
agreement  of  the  insured,  the  claimant  and  the  com- 
pany. 
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''Any  person  or  organization  or  the  legal  represen- 
lative  thereof  who  has  secured  such  judgment  or 
written  agreement  shall  thereafter  be  entitled  to  re- 
cover under  this  policy  io  the  extent  of  the  insurance 
afforded  by  this  policy.  Nothing  contained  in  this 
policy  shall  give  any  person  or  organization  any  right 
to  join  the  company  as  a  co-defendant  in  any  action 
against  the  insured  to  determine  the  insured's  liability. 

"Bankruptcy  or  insolvency  of  the  insured  or  of 
the  insured's  estate  shall  not  relieve  the  company  of 
any  of  its  obligations  hereunder."  (Emphasis  mine.) 

In  our  case,  the  liability  of  Towry  to  pay  has  definitely 
and  finally  been  determined  at  $47,000.00.  The  "extent 
of  the  insurance  afforded  by  this  policy"  is  clearly  $20,- 
000.00  inasmuch  as  two  persons  obtained  judgments,  each 
having  suffered  bodily  injuries.  Thus,  the  measure  of 
the  company's  liability  is  $20,000.00  under  the  clear  and 
unmistakable  language  of  its  own  policy.  It  matters  not 
what  the  other  provisions  of  the  policy  are  so  long  as 
that  $20,000.00  is  applied  toward  the  satisfaction  of 
Towry's  obligations. 

Thus,  in  Olds  v.  Gen.  Ace.  Fire,  Etc.  Corp.,  67  Cal. 
App.  2d  812  at  819  in  construing  similar  language  in  an 
insurance  policy,  the  Court  points  out  that  the  person  in- 
jured and  with  a  judgment  suing  an  insurance  company 
is  bringing  an  action  to  be  reimbursed  for  damages  suf- 
fered, the  amount  thereof  having  been  fixed  by  final  judg- 
ment, and  is  not  bringing  an  action  to  recover  a  loss 
suffered  by  him  under  the  policy.  (Incidentally,  the  Court 
in  that  case  also  points  out  that  it  is  elementary  that  am- 
biguous provisions  of  an  insurance  policy  should  be  con- 
strued against  the  company.)  In  our  case,  we  are  not 
interested  in  any  of  the  technical  provisions  of  the  policy. 
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Our  action  is  not  on  the  policy  but  for  the  asset  of  $20,- 
000.00  that  it  affords. 

Our  action  is  much  Hke  that  in  the  case  of  McNulty  v. 
Conn.  Mut.  Life  Ins.  Co.,  46  Fed.  305.  In  that  case,  an 
action  was  brought  by  an  administratrix  against  the  in- 
surance company  on  a  poHcy  of  insurance  on  the  life  of 
her  intestate,  in  which  one  claiming  the  policy  as  an  as- 
signee was  made  a  party  defendant.  The  Court  stated 
as  follows: 

"According  to  the  theory  of  the  action  as  set 
forth  in  the  petition  filed  therein,  both  the  adminis- 
tratrix and  Duncan  have  an  interest  in  the  single 
claim  against  the  insurance  company,  and  it  is  pro- 
posed to  settle  the  liability  of  the  company  on  the 
policy,  and  then,  if  such  liability  is  established,  to  de- 
termine the  shares  or  interests  belonging  to  the  claim- 
ants." 

2.  Injunctive  Relief.  The  authorities  support  Winget's 
theory  that  she  is  entitled  to  enjoin  Standard  and  Mack 
from  settling  Mack's  case.  It  seems  clear  that  Winget, 
having  obtained  her  judgment  in  State  Court,  has  a  prop- 
erty interest  in  the  $20,000.00  fund  entitling  her  to  such 
injunctive  relief. 

A  note  in  49  Harvard  Law  Rev.  page  658  points  out 
that  most  courts  refuse  equitable  relief  by  way  of  injunc- 
tion to  non  judgment  claimants  attempting  to  enjoin  an 
insurance  company  from  compromising  claims  of  other 
claimants.  The  note  states  that  if  the  statute  prevents 
the  insurance  company  from  canceling  the  policy  it  would 
seem  to  give  the  injured  party  a  beneficial  interest  in  the 
proceeds.  (Under  condition  11  of  the  policy  in  our  case, 
the  reduction  of  the  claim  to  judgment  entitles  the  claim- 
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ant  to  sue  the  insurance  company.  Thus,  there  is  a  di- 
rect HabiHty  to  the  claimant  and  he  has  a  beneficial  in- 
terest in  the  fund  by  the  insurance  contract  itself.)  The 
article  seems  to  favor  injunctive  relief,  pointing  out  that 
an  insurance  company  should  not  have  the  power  to  decide 
which  injured  party  should  be  paid  because  they  could 
coerce  claimants  into  unfavorable  compromises  by  threat- 
ening to  exclude  them  altogether. 

Another  article  in  11  A^.  Y.  Univ.  Lazv  Quarterly  Rev., 
page  447  at  451  concludes  that  legislation  should  be  en- 
acted in  multiple  injury  cases  requiring  insurance  com- 
panies to  notify  all  claimants  of  any  proposed  settlement 
and  any  claimant  could  enjoin  settlement  if  he  was  not 
satisfied  therewith  and  contend  that  he  claims  a  dispro- 
portionate share  of  the  fund  as  going  to  other  claimants. 
The  conclusion  dealt  only  with  non-judgment  holders. 

In  Turk  V.  Goldberg  (N.  J.  1920),  109  Atl.  732,  a 
statute  provided  that  a  bus  owner  must  have  a  policy  in 
the  sum  of  $5,000.00  against  injuries  and  it  ''shall  be  for 
the  use  and  benefit  of  every  person  suffering  loss,  damage 
or  injury."  A  non-holder  sought  to  enjoin  payment  by 
the  insurance  company  of  further  payments  on  a  policy, 
($2,800.00  was  left  unpaid),  contending  that  the  money 
should  be  paid  to  the  Clerk  of  Court  for  distribution  to 
all  persons  injured.  The  Court  pointed  out  that  every 
person  injured  has  an  inchoate  lien  on  the  policy  which 
inchoate  right  can  ripen  into  an  actual  lien  only  by  re- 
covery of  final  judgment  against  the  assured  and  such 
liens  have  priority  in  the  order  in  which  they  mature  and 
are  presented  to  the  insurance  company.  In  our  case,  the 
judgments  matured  on  the  same  day  and  at  the  same  time 
so  the  liens  arose  at  the  same  time  and  in  the  particular 
facts  of  our  case,  injunctive  relief  is  more  than  ever  in 
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order.  What  the  rule  should  be  when  one  judgment  is 
obtained  some  time  after  another  is  immaterial  to  our 
case.  However,  under  such  situation,  if  the  first  judg- 
ment holder  had  done  nothing  toward  the  collection  of  his 
judgment  it  would  seem  that  the  second  could  bring  the 
policy  of  insurance  within  the  jurisdiction  of  the  Court 
and  thereby  establish  his  lien  and  enjoin  any  settlement 
with  the  first  judgment  holder  and  request  pro-ration. 
It  would  seem  that  until  the  policy  is  actually  brought 
into  Court  by  some  affirmative  action  against  the  insur- 
ance company  no  lien  actually  has  come  into  existence. 

In  Ward  Trucking  Corp.  v.  Philadelphia  Nat.  Ins.  Co., 
67  A.  2d  480  at  483,  the  Court  held  in  a  suit  by  plaintiff 
against  the  insurance  company,  where  the  insurance  com- 
pany asked  pro-ration  in  a  counter-claim  against  plain- 
tiff's claim  and  several  other  claimants  whose  claims  had 
not  and  were  not  being  pressed,  that  the  insurance  com- 
pany could  not  pro-rate,  pointing  out  that  other  claimants 
might  never  press  their  claims.  Plaintiff  in  that  case 
was  held  entitled  to  the  full  limit  of  the  policy  for  one 
claimant.  The  case  is  authority  for  the  rule  that  until 
a  judgment  is  obtained  by  other  claimants,  a  judgment 
holder  may  enforce  his  claim  for  the  full  limit  available 
for  one  person  injured.  Likewise,  in  our  case,  if  Winget 
were  the  only  judgment  holder,  the  funds  available  for 
payment  of  her  judgment  would  be  only  the  sum  of  $10,- 
000.00,  that  being  the  only  liability  fixed  against  the  com- 
pany by  a  final  judgment.  It  would  seem  that  she,  with 
her  judgment,  could  enjoin  a  settlement  by  the  insurance 
company  with  Mack  if  he  did  not  hold  a  judgment,  at 
least  to  the  point  where  there  still  remained  $10,000.00 
liability  left  on  the  policy.  However,  once  the  liability  of 
the  company  has  been  determined  by  judgments  in  favor 
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of  Mack  and  Winget  it  is  the  total  liability  for  the  single 
accident,  $20,000.00,  that  has  been  determined  as  the 
funds  available  for  payment  and  plaintiff  Winget,  with 
her  judgment,  would  be  entitled  to  injunctive  relief 
against  settling  with  Mack  on  that  full  liability  rather 
than  for  just  $10,000.00  of  it. 

So  far  as  this  appeal  is  concerned,  we  are  concerned 
only  with  what  the  rule  should  be  where  two  judgments 
are  obtained  at  the  same  time.  The  foregoing  discussion 
of  different  situations  than  ours  is  presented  merely  as  an 
aid  to  the  Court  in  determining  the  effect  on  other  situa- 
tions of  the  rule  to  be  applied  in  this  case. 

In  Bniyetfe  v.  Sandini,  ef  al.  (Mass.  1935),  197  N.  E. 
29,  the  court  pointed  out  that  prior  to  the  rendition  of  a 
judgment  in  favor  of  an  injured  party,  such  party  had  no 
property  right  in  the  insurance  fund  upon  which  equity 
would  act  to  enjoin  the  insurance  company  from  paying 
others  who  were  injured  in  the  same  accident.  However, 
after  rendition  of  the  judgment,  the  plaintiff  had  a  prop- 
erty right  in  the  insurance  fund  and  therefore  equity 
would  intervene  to  aid  the  plaintiff  in  the  protection  of  his 
property  rights  against  the  insurance  company.  The 
Court  cited  Mathczvson  v.  Colpitis,  284  Mass.  581,  188 
N.  E.  601,  to  the  effect  that  upon  recovery  of  a  judgment, 
the  plaintiff  had  a  right  in  the  nature  of  a  lien  against  the 
insurance  company  on  the  money  due  under   the   policy. 

In  Piscioffa  v.  Preston,  10  N.  Y.  S.  2d  44  (1938)  the 
plaintiff,  without  a  judgment,  sued  for  himself  and  others 
to  enjoin  payment  of  judgments  already  granted  in  favor 
of  others.  The  Court  held  that  the  plaintiff  not  having 
a  judgment  was  not  in  a  position  to  get  injunctive  relief, 
but  pointed  out  that  if  he  had  had  a  judgment  he  could 
have  obtained  such  an  injunction. 
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3.  Payment  Relieves  Company  of  Liability.  The  in- 
surance company  may  contend  that  if,  in  a  case  Hke  ours, 
they  were  required  to  pay  $13,600.00  to  one  claimant 
and  $6,400.00  to  another,  then  they  would  still  have  a 
claim  against  them  for  $3,600.00  from  the  second  claim- 
ant.    The  authorities  do  not  support  such  a  contention. 

The  insurance  company  is  completely  relieved  of  lia- 
bility when  it  pays  the  full  extent  of  its  liability  as  estab- 
lished by  judgment  or  judgments.  The  cases  seem  clear 
that  the  company  would  be  so  relieved.  This  is  so,  even 
though  there  has  been  no  pro-ration  in  paying  several 
claimants. 

Thus,  in  Bartlett  v.  Travelers  Ins.  Co.,  117  Conn.  147, 
167  Atl.  180  (1933),  the  defendant  insurance  company 
was  sued  on  a  $10,000.00  judgment  on  its  policy  limiting 
its  liability  on  account  of  one  accident  to  $10,000.00.  The 
insurance  company  had  theretofore  settled  with  two  other 
claimants  in  the  same  accident  until  there  was  only  $3,- 
750.00  left  available  under  the  policy  when  the  plaintiff 
obtained  his  $10,000.00  judgment.  The  Court  held  that 
the  insurance  company  was  authorized  to  compromise  and 
settle  multiple  claims  and  the  amount  of  such  settlements 
was  deductible  from  the  limited  liability  in  determining 
the  liability  to  the  injured  party  on  the  judgment.  Ap- 
plying the  facts  of  that  case  to  the  case  now  before  the 
Court,  it  is  obvious  that  if  Standard  had  settled  out  of 
Court  with  Mack  on  his  judgment  for  $8,000.00  or  had 
paid  Mack  $8,000.00  without  getting  a  full  release  for  its 
$10,000.00  of  liability  to  him,  the  most  that  plaintiff  would 
be  entitled  to  under  any  theory  would  be  $12,000.00 
instead  of  the  $13,617.02  that  she  is  claiming.  By  in- 
junctive relief  we  prevent  such  an  irreparable  loss  to  her. 
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In  the  Bartlett  case,  the  Court  pointed  out  that  up  to 
the  time  when  judgment  is  rendered  for  him  in  an  action 
against  the  assured,  a  claimant  has  only  an  inchoate  right 
against  the  insurer. 

The  only  case  holding  an  insurance  company  may  be 
liable  for  more  than  its  limited  liability  is  the  rather  in- 
decisive rule  in  Texas  (definitely  a  minority  decision  on 
that  question  alone)  established  in  the  case  of  Darrah  v. 
Lion  Bonding  &  Surety  Co.  (Texas  1918),  200  S.  W. 
1101.  In  that  case  the  insurance  company  paid  the  full 
extent  of  its  liability  to  3  claimants.  A  fourth  claimant 
instituted  suit  after  the  other  three  had  obtained  judg- 
ments but  before  the  insurance  company  had  paid  the 
other  three.  The  insurance  company  then  paid  the  first 
three  claimants  before  a  decision  in  the  case.  The  Appel- 
late Court  held  that  the  insurance  was  for  the  benefit  of 
all  persons  injured  in  the  same  accident  and,  as  the  amount 
was  insufficient  to  satisfy  all  claims,  it  should  be  pro- 
rated in  proportion  to  the  amount  of  damages  sustained 
by  each  and  that  the  plaintiff  would  have  been  entitled  to 
share  in  the  amount  of  insurance  if  he  had  intervened. 
The  Appellate  Court  then  held  that  the  trial  court  should 
have  submitted  to  the  jury  the  question  of  estoppel  be- 
cause of  plaintiff's  negligence  in  not  bringing  suit  in 
time  and  reversed  the  trial  court  as  to  the  insurance  com- 
pany for  a  new  trial  on  that  issue. 

85  A.  L.  R.  39  points  out  that  on  a  suit  against  an  in- 
surance company,  the  injured  party  may  recover  just 
what  the  insured  might  have  recovered  if  the  judgment 
had  been  fully  satisfied  by  the  insured,  that  is,  not  to  ex- 
ceed the  limit  of  the  policy.  The  annotation  cites  Stra- 
fiotis  V.  Cal.  Highzvay  Indcm.  Exch.  (1930),  107  Cal. 
App.  522,  290  Pac.  628,  in  support  of  this  statement. 
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See  also  Employers  Liability  Assurance  Corp.,  180  La. 
406,  156  So.  447  and  Perkins  v.  Firemans  Fund  Indem. 
Co.,  44  Cal.  App.  2d  427  and  Hyer  v.  Inter-Ins.  Exch. 
77  Cal.  App.  343  all  holding  that  upon  payment  of  the 
full  extent  of  the  insurance  company's  liability  on  its  con- 
tract it  is  relieved  of  any  further  liability. 

In  the  case  of  O'Donnell,  et  al  v.  Nezv  Amsterdam  Cas. 
Co.  (R.  I.  1929),  146  Atl.  770,  several  plaintiffs  brought 
action  to  recover  on  judgments  totaling  $55,000.00.  A 
10-20  policy  was  involved.  Several  claims  were  still 
pending  for  trial  but  these  had  judgments  and  had  agreed 
upon  a  distribution  of  the  proceeds.  (The  question  of 
priority  did  not  therefore  arise.  Apparently  they  had 
agreed  pro-rata  as  the  Court  awarded  the  money  "on  ac- 
count of  judgment").  The  Court  held  the  insurance  com- 
pany was  discharged  from  further  liability  on  paying  the 
full  amount  of  its  liability.  (The  Court  also  held  that  the 
fund  was  available  to  those  who  prosecuted  their  judg- 
ments in  accordance  with  the  usual  practice  respecting 
judgments.  This  indicates  in  our  case  that  diligence  on 
the  part  of  the  plaintiff  Winget  in  subjecting  the  assets 
of  the  policy  to  pay  her  judgment  should  entitle  her  to  in- 
junctive relief.) 

In  Stotlove  v.  Fidelity  &  Cas.  Co.,  157  Misc.  106,  282, 
N.  Y.  Supp.  263  (N.  Y.  1935),  the  action  was  by  plaintiff 
against  the  insurance  company,  which  had  paid  the  full 
limit  of  the  policy  to  one  of  decedent's  representatives, 
who  had  first  recovered  judgment.  The  policy  was  a 
$10,000.00  for  one  person  and  $10,000.00  for  one  ac- 
cident. The  Court  held  that  the  company's  liability  was 
thereby  relieved. 
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4.  Equitable  Principles  of  Pro-ration.  On  the  ques- 
tion of  pro-ration  there  is  not  an  abundance  of  authority 
but  wherever  the  question  was  discussed  the  courts  have 
held  that  the  fund  should  be  pro-rated  in  accordance  with 
the  size  of  the  respective  claimant's  judgments.  It  is 
obvious  that  the  plaintiff  Winget  was  the  more  seriously 
injured  in  the  accident  and  the  only  basis  upon  which 
we  determine  how  much  more  seriously  is  the  amount  of 
her  judgment  as  compared  to  the  amount  of  the  judgment 
in  favor  of  Mack. 

A  case  directly  in  point  on  the  subject  is  Century  In- 
dcm.  Co.  V.  Kofsky,  et  al.  (Conn.  1932),  161  Atl.  101.  In 
that  case  there  were  4  judgment  holders,  one  with  a  judg- 
ment for  $8,886.00  ($2,200.00  of  which  was  property 
damage,  the  balance  personal  injuries),  one  for  $5,000.00 
for  death,  one  for  $15,000.00  for  personal  injuries  and  the 
fourth  for  $4,500.00  for  personal  injuries.  The  insurance 
company  interpleaded  the  four  judgment  holders.  The 
policy  was  a  5-10  policy.  The  Court  at  page  103  stated 
as  follows: 

"Where  several  creditors  are  restricted  for  satis- 
faction of  their  claims  to  a  single  fund  inadequate 
to  pay  all,  the  general  rule  adopted  is  that  of  equality. 
Examples  are  claims  against  insolvent  estates  of  de- 
ceased persons  and  against  insolvent  debtors,  claims 
in  receivership,  and  rights  of  sub-contractors  under 
the  mechanic's  lien  law — Whenever  several  persons 
are  entitled  to  participate  in  a  common  fund,  or  are 
all  creditors  of  a  common  debtor,  equity  will  award 
a  distribution  of  the  fund,  or  a  satisfaction  of  the 
claims,  in  accordance  with  the  maxim.  Equality  is 
Equity;  in  other  words,  if  the  fund  is  not  sufficient 
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to  discharge  all  claims  upon  it  in  full,  or  if  the  debtor 
is  insolvent,  equity  will  incline  to  regard  all  the  de- 
mands as  standing  upon  equal  footing  and  will  de- 
cree a  pro-rata  distribution  or  payment — Justice  re- 
quires that  they  (injured  parties)  share  in  equal  pro- 
portions in  the  sums  due  under  it  (the  policy)  on 
account  of  the  particular  kind  of  injuries  suffered." 

The  above  case  has  been  traced  through  Shepards  Ci- 
tator  to  September  of  1951  and  is  still  sound  law.  In 
that  case,  the  judgments  were  procured  at  different  dates 
and  in  the  different  amounts  above  set  forth.  The  Court 
would  not  pro-rate  on  the  basis  of  the  date  of  acquiring 
judgment,  stating  that  it  would  make  for  a  race  to  liti- 
gate first,  burdening  the  courts.  In  that  case  the  policy 
was  placed  before  the  Court  by  the  insurance  company. 
The  only  difference  in  that  case  and  the  one  before  this 
Court  lies  in  the  fact  that  the  policy  has  been  brought  be- 
fore the  Court  in  this  case  by  plaintiff  Winget.  Just  be- 
cause Winget  seeks  the  relief  instead  of  the  insurance 
company  should  make  no  difference  whatsoever.  The 
equitable,  fair  and  legal  thing  to  do  in  either  case  is  to 
make  a  pro-rata  distribution. 

At  28  ///.  Law  Rev.  page  576  at  578,  concludes  that  if 
plural  claims  are  reduced  to  judgment,  the  most  obvious 
solution  is  to  compel  pro-rata  apportionment  of  the  in- 
surance fund. 

43  Yale  Law  Journal,  136  at  139  concludes  as  follows: 

"All  claims   reduced   to   judgment   and   all    settle- 
ments, when  their  sum  exceeded  the  coverage  of  the 
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policy,  should  be  satisfied  pro-rata,  according  to  the 
amounts  of  the  respective  settlements  or  judgments 
— This  procedure  of  dealing  with  all  claimants  as  a 
group  should  be  required  even  though  the  insured 
appears  to  be  solvent  and  able  to  pay  any  judgment 
above  the  coverage  of  the  policy." 

In  Brill  V.  Foshay  Co.,  65  Fed.  2d  420  (8  Cir.  Minn.) 
the  Court  held  at  424  that  equity  will  not  lend  its  aid  to 
one  whose  sole  ground  for  seeking  such  aid  is  based  upon 
a  technicality,  stating  that  it  is  axiomatic  that  in  the  ab- 
sence of  relations  or  conditions  requiring  a  diflferent  re- 
sult, equity  will  treat  all  members  of  a  class  as  upon  an 
equal  footing  and  will  distribute  benefits  either  equally 
or  in  proportion  to  the  several  interests,  and  without  pref- 
erences. 

In  Green  v.  Bankers  Ind.  Ins.  Co.,  84  Fed.  Supp.  504, 
affirmed  in  181  F.  2d  1,  a  widow  sued  individually  for  her 
damage  because  of  her  husband's  death  and  also  as  guar- 
dian of  three  children.  The  judgment  was  for  $15,- 
000.00  against  the  insurance  company  on  its  policy  in  that 
amount.  (That  was  the  limit.)  The  Court  apportioned 
the  $15,000.00,  ^  to  the  widow  and  the  other  3^  among 
the  3  children  in  accordance  with  their  ages. 

Undoubtedly  counsel  for  defendant  Standard  will  cite 
cases  where  no  apportionment  was  made  but  a  careful 
examination  of  these  cases  will  readily  disclose  that  ap- 
portionment was  never  raised  as  an  issue  and  was  not 
even  discussed. 
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Interest  Is  Due  on  $32,097.80. 

Section  3757  (1)  General  Lazvs  of  California  provides 
that  the  rate  of  interest  upon  any  judgment  rendered  in 
any  Court  in  this  State  shall  be  7%  per  annum.  Thus, 
Towry  is  obligated  to  pay  interest  on  the  full  amount  of 
the  judgment  against  him  in  the  sum  of  $32,097.80. 

Paragraph  II  of  the  insuring  agreements,  page  2  of 
the  policy  reads  as  follows: 

"Defense,  Settlement  Supplementary  Payments — 
As  respects  such  insurance  as  is  afforded  by  the  other 
terms  of  this  policy  under  coverage  A  the  company 
shall 

''(a)  defend  in  his  name  and  behalf  any  suit 
against  the  insured  alleging  such  injury  or  destruc- 
tion and  seeking  damages  on  account  thereof,  even 
if  such  suit  is  groundless,  false  or  fraudulent;  but 
the  company  shall  have  the  right  to  make  such  in- 
vestigation, negotiation  and  settlement  of  any  claim 
or  suit  as  may  be  deemed  expedient  by  the  company; 

"(b)  pay  all  premiums  on  bonds  to  release  at- 
tachments for  an  amount  not  in  excess  of  the  applic- 
able limit  of  liability  of  this  policy,  all  premiums  on 
appeal  bonds  required  in  any  such  defended  suit,  but 
without  any  obligation  to  apply  for  or  furnish  such 
bonds,  all  costs  taxed  against  the  insured  in  any  such 
suit,  all  expenses  incurred  by  the  company,  all  in- 
terest accruing  after  entry  of  judgment  until  the 
company  has  paid,  tendered  or  deposited  in  court 
such  part  of  such  judgment  as  does  not  exceed  the 
limit  of  the  company's  liability  thereon,  and  expenses 
incurred  by  the  insured,  in  the  event  of  bodily  in- 
jury, for  such  immediate  medical  and  surgical  re- 
lief to  others  as  shall  be  imperative  at  the  time  of 
accident ; 
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''(c)  reimburse  the  insured  for  all  reasonable 
expenses,  other  than  loss  of  earnings,  incurred  at  the 
company's  request. 

"The  company  agrees  to  pay  the  amounts  incurred 
under  this  insuring  agreement,  except  settlements  of 
claims  and  suits,  in  addition  to  the  applicable  limit 
of  liability  of  this  policy."   (Emphasis  mine.) 

It  seems  quite  clear  after  reading  just  the  portion  of  the 
paragraph  above  in  italics  (which  portion  is  the  only  part 
under  consideration  at  this  point)  that  the  company  has 
agreed  to  pay  all  interest  on  the  judgment  against  Towry 
in  the  sum  of  $32,097.80  in  addition  to  the  applicable 
limits  of  liability  of  the  policy.  If  the  company  had  in- 
tended that  the  words  "all  interest"  should  refer  only  to 
interest  on  the  part  of  such  judgment  as  shall  not  exceed 
the  company's  liability  thereon,  it  would  have  said  so  in 
the  policy.  It  seems  to  mean  just  what  it  says,  namely, 
the  company  agrees  to  pay  all  interest  "incurred"  until  the 
company  shall  pay  such  part  of  such  judgment  as  does  not 
exceed  its  liability.  The  only  person  who  has  "incurred" 
interest  is  the  assured  Towry  and  he  certainly  has  in- 
curred the  interest  on  the  full  $32,097.80  from  the  30th 
day  of  March,   1950. 

The  words  "such  part  of  such  judgment"  certainly 
must  refer  to  the  principal  of  the  judgment  that  the 
company  is  liable  for.  This  is  especially  true  when  we 
consider  that  the  California  statute  in  effect  at  the  time 
of  the  accident,  Section  420,  Vehicle  Code,  and  now  in 
effect.  Section  422.6,  Vehicle  Code,  both  read  that  liability 
policies  must  provide  for  a  limit  "exclusive  of  interest 
and  costs"  of  not  less  than  $5,000.00. 

Paragraph  4  of  the  conditions,  page  3  of  the  policy, 
provides  that  the  insurance  afforded  by  the  policy  shall 
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comply  with  the  provisions  of  the  Motor  Vehicle  Financial 
Responsibility  Law  of  this  State,  the  sections  above  men- 
tioned being  part  of  that  law.  Thus,  by  legislative  en- 
actment and  the  terms  of  the  policy  itself,  the  full  limit 
of  the  company's  liability  is  pledged  for  payment  on  the 
principal  of  the  judgment  and  interest  is  payable  over 
and  above  that  principal  payment.  Therefore,  we  con- 
clude that  when  the  company  has  paid  "such  part  of  such 
judgment  as  does  not  exceed  its  liability"  those  words 
refer  to  the  principal  sum  due  under  the  policy  and  when 
that  sum  has  been  paid,  all  interest  on  the  entire  judg- 
ment ceases. 

Counsel  for  defendant  Standard  will  undoubtedly  cite 
Sampson  v.  Century  Indent.  Co.,  8  Cal.  2d  476,  109 
A.  L.  R.  1162.  The  clause  before  that  court  for  con- 
sideration was,  so  far  as  this  case  is  concerned,  exactly 
the  same  as  the  clause  in  this  case  except  the  clause  in 
the  Sampson  case  did  not  contain  the  last  sentence  of 
the  clause  in  our  case  above  quoted.  In  other  words, 
the  words  "the  company  agrees  to  pay  the  amounts  in- 
curred under  this  insuring  agreement,  except  settlement 
of  claims  and  suits,  in  addition  to  the  applicable  limit  of 
liability  of  this  policy"  are  not  contained  in  the  policy 
before  the  court  in  the  Sampson  case.  (Incidentally,  that 
case  was  decided  long  before  the  California  Financial 
Responsibility  Act  was  enacted.) 

In  the  Sampson  case,  the  court  held  that  the  words 
"all  interest"  mean  all  interest  on  that  part  of  the  judg- 
ment for  which  the  company  is  liable  and  not  interest 
on  the  entire  judgment.  The  court  said  "it  hardly  seems 
probable,  therefore,  that  the  parties  to  the  policy  of  in- 
surance, after  expressly  limiting  the  liability  of  the  com- 
pany to  the  principal  sum  of  $10,000.00  intended  to  make 
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it  liable  for  interest  on  any  greater  amount.  Surely  we 
would  not  be  justified  in  so  construing  the  policy  unless 
it  contains  language  clearly  expressing  such  an  inten- 
tion/'    (Emphasis  mine.) 

In  the  policy  now  before  the  court  such  an  intention  is 
clearly  expressed  when  the  insurance  company  states  that 
it  agrees  to  pay  interest  on  the  judgment  ''in  addition  to 
the  applicable  limit  of  liability  of  this  policy."  The  an- 
notation at  the  conclusion  of  the  Sampson  case  in  109 
A.  L.  R.  points  out  that  it  depends  upon  the  language  of 
the  policy  as  to  whether  interest  is  payable  on  the  full 
judgment  or  on  just  a  portion  of  the  principal  the  com- 
pany is  liable  for. 

A  case  directly  in  point  is  Nezv  Jersey  Fidelity  &  Plate 
Glass  Ins.  Co.  v.  Clark,  Z?)  F.  2d  235.  There,  the  policy 
provided  that  the  company  would  pay,  irrespective  of  the 
limits  of  liability,  all  costs  taxed  against  the  assured  in 
any  legal  proceedings  defended  by  the  company  pursuant 
to  the  policy  and  all  interest  accruing  after  entry  of  judg- 
ment in  such  proceeding.  In  that  case,  judgment  was  re- 
covered for  over  $50,000.00  with  costs.  The  policy  limit 
was  $10,000.00.  The  court  held  that  the  plaintifif  was  en- 
titled to  interest  on  the  full  amount  of  $50,000.00  and  costs 
by  reason  of  the  express  statement  in  the  policy.  At  page 
236  of  that  case,  the  court  stated  as  follows: 

"An  examination  of  different  policies  brought  to 
this  court  discloses  that  they  usually  contain  a  pro- 
vision limiting  the  right  to  recover  interest  to  that 
portion  of  the  judgment  which  the  company  has 
obligated  itself  to  pay;  but  the  policy  in  suit  contains 
no  such  limitation,  and  zve  do  not  feel  at  liberty  to 
insert  such  a  limitation  into  the  policy  so  as  to  make 
a  new  contract  for  the  parties."     (Emphasis  mine.) 
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The  court  in  that  case  held  that  the  language  in  that 
policy  was  not  free  from  ambiguity,  but  it  was  the  lan- 
guage of  the  company  and  must  be  construed  most  strongly 
against  it. 

A  policy  similar  to  the  different  policies  examined  by 
the  court  in  the  New  Jersey  case  and  limiting  interest  to 
only  the  principal  sum  owed  by  the  company  was  dis- 
cussed in  Strafiotis  v.  Highway  Indem.  Ex.,  107  Cal. 
App.  522.  There,  the  policy  had  a  provision  that  the 
company  would  pay  interest  "upon  such  part  of  said  judg- 
ment as  shall  not  be  in  excess  of  the  limits  of  the  liability." 
Obviously,  in  the  face  of  that  express  language  the  court 
could  not  award  interest  on  anything  but  the  limit  of  the 
company's  liability.  See  also  General  Ace.  Fire  &  Life 
Assur.  Corp.  v.  Clark,  34  F.  2d  833,  where  the  same  ex- 
press limit  was  inserted  in  the  policy.  Surely  defendant 
Standard,  a  large  corporation  writing  insurance  policies 
as  far  west  in  the  United  States  as  is  possible,  must  have 
known  of  these  decisions  and  if  they  had  intended  to 
limit  their  liability  for  interest  to  just  the  principal  sum 
due  under  their  policies  they  certainly  would  have  said 
so  in  the  policy.  All  they  would  have  had  to  insert  would 
have  been  the  words  "interest  on  such  part  of  such  judg- 
ment as  does  not  exceed  the  limit  of  the  company's  liability 
hereunder."  This  they  did  not  do  but  instead,  agreed  to 
pay  all  interest  incurred  in  addition  to  the  limits  of  the 
company's  liability. 

In  the  case  of  Hobbs  v.  Employers  Liability  Assur.  Corp. 
(La),  188  So.  748  (1939),  the  provision  regarding  inter- 
est read  almost  exactly  as  the  one  in  the  case  before  the 
court.    There  the  clause  read  as  follows : 

"All    interest    accruing    after    entry    of    judgment 
until  the  company  has  paid,  tendered  or  deposited  in 
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court  such  part  of  such  judgment  as  does  not  exceed 
the  limit  of  the  company's  HabiHty  thereon  . 
the  company  agrees  to  pay  the  expenses  incurred 
under  divisions  (a)  and  (b)  of  this  section  //?  addi- 
tion to  the  appHcable  Hmit  of  HabiHty  of  this  poHcy." 
(Emphasis  mine.) 

The  court  then  held  that  the  above  clause  clearly  showed 
interest  from  date  of  judgment  shall  be  paid  by  the  in- 
surer "over  and  above,  and  in  addition  to,  the  limit  of  its 
liability  on  the  policy." 

Conclusion. 

From  the  foregoing  it  seems  conclusive  that  the  only 
equitable,  fair  and  reasonable  method  of  allotting  the  full 
liability  of  the  company  is  to  require  the  insurance  com- 
pany to  pay  into  court  the  sum  of  $13,617.02  for  disburse- 
ment to  plaintiff  Winget  and  to  require  also  that  the  in- 
surance company  add  to  that  amount  interest  on  the  full 
sum  of  $32,097.80  at  7%  per  annum  from  the  30th  day 
of  March,  1950. 

Respectfully  submitted, 

Neil  D.  Heily, 
Attorney  for  Appellant  and  Cross-Appellee 
Winget. 
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Basis  of  Jurisdiction. 

Pursuant  to  Rule  20,  subdivision  (b)  of  this  Court, 
this  appellant,  Standard  Accident  Insurance  Company  of 
Detroit,  Michigan,  hereafter  for  convenience  referred  to 
as  Standard,  presents  its  statement  of  the  pleadings  and 
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facts  disclosing  the  basis  upon  which  it  is  contended  that 
the  trial  court  had  jurisdiction  and  that  this  court  has  juris- 
diction to  review  the  judgment. 

Vivian  Winget  and  Thomas  B.  Mack  recovered  judg- 
ments against  one  Billie  Ray  Towry  in  the  Superior  Court 
of  the  State  of  California,  County  of  Ventura,  for  injuries 
arising  out  of  an  automobile  accident. 

Upon  non-payment  of  her  judgment  Vivian  Winget, 
herein  for  convenience  called  Winget,  brought  a  supple- 
mental action  to  enforce  collection  of  said  judgment  from 
Standard  upon  allegations  that  the  judgment  debtor  Towry 
was  covered  at  the  time  of  the  accident  by  a  public  liability 
automobile  insurance  policy  issued  by  Standard.  Winget 
also  named  as  a  defendant  in  said  action  the  said  Thomas 
B.  Mack  and  prayed  that  Standard  be  enjoined  from  mak- 
ing any  payment  on  account  of  Mack's  judgment  until 
final  settlement  of  the  Winget  claim. 

Upon  petition  of  Standard,  said  action  pending  in  the 
State  Court  was  removed  to  the  United  States  District 
Court  upon  the  grounds  set  forth  in  said  motion  that 
Winget  and  Standard  were  citizens  of  different  states ;  that 
the  amount  in  controversy  between  them,  exclusive  of  in- 
terest and  costs  exceed  $3,000.00;  and  that  the  claim  of 
Winget  against  Mack  was  one  which  might  under  the  law 
be  heard  and  determined  by  the  said  United  States  District 
Court.  [T.  R.  pp.  3-6;  28  U.  S.  C,  Sees.  1332  and  1441 
(c).] 
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Statement  of  the  Case. 

Appellant  Standard  presents  the  question  whether  it 
may  be  held  liable  by  a  third  person  holding  a  judgment 
against  its  insured  where  the  insured  has  made  false  state- 
ments to  Standard  concerning  circumstances  relating  to  an 
automobile  accident.  Do  such  false  statements  violate  the 
insured's  duty  to  cooperate? 

This  question  is  herein  presented  in  the  following  man- 
ner: Winget  holds  an  unsatisfied  judgment  against  one 
Billie  Ray  Towry  for  injuries  resulting  from  an  automo- 
bile accident  on  January  26,  1949,  when  Winget  was  a 
passenger  in  TowTy's  automobile.     [T.  R.  p.  30.] 

Standard,  in  this  action  presented  the  defense  that  the 
insured  Towry  failed  to  cooperate  with  Standard  as  re- 
quired by  conditions  of  his  policy.     [T.  R.  p.  17.] 

Standard  moved  the  trial  court  for  an  order  directing 
the  jury  to  find  in  favor  of  Standard  and  after  the  trial 
court's  refusal  and  the  following  verdict  of  the  jury  in 
favor  of  Winget,  moved  said  trial  court  for  judgment,  not- 
withstanding said  verdict.  Both  of  these  motions  were 
denied.     [T.  R.  pp.  222-224  and  264.] 

Appellant  Standard  insists  that  the  admittedly  false 
statements  made  by  its  assured  prior  to  the  trial  of  the 
suit  in  the  State  Court  were  prejudicial  to  Standard  and 
constituted  violations  of  the  cooperation  clause  which  was 
a  condition  of  its  policy  of  insurance  so  as  to  constitute 
a  defense  to  Standard  as  a  matter  of  law.  This  coopera- 
tion clause  is  printed  in  his  policy  as  Condition  No.  8, 
which  policy  is  in  evidence  as  Winget's  Exhibit  4.  While 
the  policy  has  not  been  printed  in  the  Transcript,  it  was 
made  a  part  of  the  record. 


specification  of  Errors. 

Pursuant  to  Rule  20,  Subdivision  (2)  (d).  Appellant 
Standard  specifies  as  errors  committed  by  the  trial  court 
the  following: 

I. 

In  view  of  the  uncontradicted  testimony  of  the  insured 
that  he  had  made  false  statements  of  facts  relating  to  the 
accident,  the  court  erred  in  its  denial  of  Standard's  motion 
for  a  directed  verdict.     [T.  R.  pp.  222-224.] 

II. 

In  view  of  the  fact  that  there  was  no  conflict  in  the 
testimony  that  the  assured  made  such  false  statements, 
the  court  erred  in  refusing  to  grant  Standard's  motion 
for  judgment,  notwithstanding  the  verdict.  [T.  R.  pp.  243- 
257,  264.] 

III. 

In  permitting  testimony  as  to  what  reasons  the  assured 
gave  to  his  personal  attorney  for  changing  his  deposition. 
[T.  R.  pp.  99  and  100.] 

The  substance  of  the  evidence  admitted  and  the  grounds 
urged  at  the  trial  for  the  exclusion  of  the  same  are  con- 
tained in  the  following  excerpt  from  the  Transcript  of 
Record.     [T.  R.  pp.  99  to  101.] 

"O.  (By  Mr.  Heily)  :  At  the  time  Mr.  Towry 
made  the  changes  in  the  deposition,  did  he  discuss  with 
you  the  reasons  for  making  the  changes?  A.  Yes, 
he  did. 

Q.     What  did  he  say? 

Mr.  Wynn:  Well,  I  think  I  will  object  to  that  as 
hearsay,  not  made  in  the  presence  of  any  persons  rep- 
resenting the  defendant. 
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The  Court.     I  think  I  will  overrule  the  objection. 

Mr.  Wynn:     \^ery  well. 

The  Witness :  We  had  a  lengthy  discussion  of 
this,  Mr.  Heily.  It  lasted  probably  two  hours.  It 
was  a  year  ago  and  I  don't  remember  everything  that 
was  said,  but  I  do  recall  asking  him  to  tell  me  in 
detail  everything  that  happened  on  the  day  of  this  ac- 
cident, which  he  did.  I  asked  him  in  particular  about 
drinking,  whether  he  had  had  anything  to  drink,  and 
if  so,  what,  and  he  told  me  he  had  had  a  small  quan- 
tity of  beer  during  the  day  and  nothing  else  to  drink. 
I  asked  him  what  he  had  told  the  insurance  company 
and  why  they  were  attempting  to  withdraw  from  the 
case,  if  he  knew. 

He  explained  to  me  in  his  deposition  he  had  indi- 
cated he  had  not  had  any  intoxicating  liquor  to  drink. 

I  was  concerned  about  that  and  asked  him  why, 
what  the  circumstances  were  when  the  deposition 
was  given. 

He  stated  to  me  that  he  had  not  had  any  oppor- 
tunity to  talk  with  counsel  for  the  insurance  com- 
pany prior  to  the  giving  of  the  deposition,  that  he 
met  his  attorney,  went  into  Mr.  Hollingsworth's 
office,  and  they  immediately  started  asking  him  ques- 
tions, and  when  they  came  to  the  question  of  intoxi- 
cating liquor,  he  wasn't  sure  in  his  own  mind  whether 
beer  was  within  the  category  of  intoxicating  liquor; 
that  he  wanted  to  protect  the  insurance  company  as 
much  as  he  could,  and  he  just  said  no,  he  hadn't  had 
any  intoxicating  liquor  to  drink. 

I  then  explained  to  him  I  thought  it  of  the  utmost 
importance  that  he  correct  his  deposition  until  it 
stated  the  actual  and  absolute  truth,  I  thought  that 
was  his  duty,  and  he  agreed  that  he  would  do  so. 

Then  I  went  through  the  deposition  with  him  in 
detail,  question  by  question,   and  asked  him  exactly 


what  the  facts  were,  and  when  he  came  to  any 
answer  that  he  considered  not  wholly  accurate,  I 
had  him  write  in  his  own  handwriting  the  correction 
on  the  face  of  the  deposition. 

In  addition  to  that,  I  had  quite  a  lengthy  discus- 
sion with  him  about  this  technical  point,  as  to  whether 
the  insurance  company  lawyers  could  withdraw  from 
his  defense.  I  don't  know  whether  you  want  me  to 
go  into  that." 

IV. 

In  refusing  admission  in  evidence  of  Standard's  Ex- 
hibit "D"  for  identification  [T.  R.  p.  124]  and  in  rejecting 
offer  of  proof  of  same  matter.     [T.  R.  pp.  187-188.] 

The  substance  of  this  offered  Exhibit  and  the  evidence 
submitted  by  offer  of  proof  was  a  statement  made  on  a 
form  provided  by  Standard  with  typewritten  additions,  all 
to  the  effect  that  the  assured  "had  not  been  drinking." 
(This  offered  Exhibit  is  included  in  the  record  on  appeal 
but  has  not  been  printed  in  the  Transcript.) 

The  grounds  urged  at  the  trial  in  objection  to  the  ad- 
mission of  said  evidence  are  quoted  as  follows  [T.  R. 
pp.  123-124]: 

"Q.  Now,  Mr.  Towry,  where  were  you  when  this 
statement  was  presented  to  you  to  sign?  A.  I  was 
in  the  hospital.  Lying-in  Hospital  in  Oxnard. 

O.  What  was  your  condition  of  health?  A.  I 
don't  remember  signing  it.  This  guy  brought  it  in 
from  the  Automobile  Club,  and  I  recognized  him. 
That  is  when  I  signed  the  document. 

Q.  Were  you  in  the  hospital  for  what  injury? 
A.     I  had  a  cut  on  my  eye — 

Q.  The  accident  was  January  26?  A.  January 
26. 
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O.  And  this  was  the  28th  when  he  came  in  to  see 
you?     A.     It  was. 

O.  At  that  time,  did  he  hand  you  the  document 
for  reading?     A.     No,  I  did  not  read  it. 

O.  You  did  not  read  it?  A.  He  said  it  has 
to  be  in  Sacramento  within  10  days  after  the  acci- 
dent, and  he  was  from  the  Automobile  Club,  so  he 
filled  it  out  and   I   signed  it. 

O.  He  filled  it  out  and  you  signed  it  without  read- 
ing it?     A.     I  did  not  read  it. 

The  Court :  May  I  ask  a  question  ?  Was  it  read 
to  you? 

The  Witness:     No,  sir. 

O.  (By  Mr.  Heily) :  Do  you  recall  anything  that 
was  stated  in  it,  or  have  you  ever  read  it?  A.  No, 
sir,  I  have  never  read  it. 

Q.  You  don't  know  anything  that  is  in  it?  A.  I 
don't  know. 

Mr.  Heily:  I  will  object  to  the  admission,  your 
Honor,  under  the  circumstances.  No  proper  foun- 
dation. 

Mr.  Wynn:  The  foundation  is  there.  The  person 
has  signed  the  document. 

The  Court:  Supposing  he  says  he  has  never  read 
it,  it  was  not  read  to  him,  he  was  in  the  hospital 
and  somebody  came  in  and  presented  it  to  him  and 
asked  him  to  sign  it?  Do  you  think  he  is  bound 
by  the  contents  of  the  document? 

Mr.  Wynn:  I  think  he  is  bound  by  it.  He  is  a 
man  over  the  age  of  21  years. 

The  Court:     I  will  sustain  the  objection." 

And  further   [T.  R.  pp.   167-170]  : 

"By  Mr.  Wynn:  O.  And  you  had  given  such 
statement  to  the  Highway  Patrol  men  prior  to  the 


date  of  January  28,  1949,  on  which  the  report  of 
accident  signed  by  you  and  marked  Defendant's 
Exhibit  D  for  identification  was  signed?  A.  Yes, 
I  beheve  so. 

Q.  Now,  I  will  ask  you  to  read  on  the  reverse  side 
of  Defendant's  Exhibit  D  for  identification — 

Mr,  Heily:  I  am  going  to  object  to  any  further 
questions  on  this  line  as  improper  cross-examination. 

The  Court :  Counsel  has  the  right  to  ask  the 
question.     You  may  object  to  it  being  answered. 

Mr.  Heily:     I  am  sorry. 

Q.  (By  Mr.  Wynn)  :  — the  typewritten  infor- 
mation on  the  reverse  side  of  Defendant's  Exhibit  D 
for  identification  as  to  the  version  of  the  accident 
given  thereon,  and  ask  you  whether  that  is  the  ver- 
sion you  gave  to  the  California  Highway  Patrol 
officers. 

Mr.  Heily:     I  object  as  improper  examination. 

The  Court:  Overruled.  You  can  answer  yes  or 
no. 

The  Witness :  I  don't  recall  what  I  told  the  High- 
way Patrol  that  night.  I  just  remember  seeing  them 
there.  I  can't  say  it  was  over  two  hours  after  the 
accident.     I  don't  know  exactly  when  it  was. 

O.  You  have  read,  however,  from  the  exhibit 
now  before  you  the  statement  as  to  the  occurrences 
of  the  accident,  have  you  ?     A.     Yes. 

Q.  Do  you  agree  with  that  version  of  the  acci- 
dent as  stated  on  the  exhibit  before  you? 

Mr.  Heily:  Object  to  that  as  calling  for  a  conclu- 
sion of  the  witness. 

The  Court:     Sustained. 

Mr.  Wynn:  May  I  be  heard,  your  Honor?  Now 
if  I  may  be  heard  just  a  moment,  we  are  confronted 
with  an  action  in  which  the  witness  called  by  us  is 
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a  party  interested  in  the  outcome  of  the  action  and 
definitely  interested,  and  he  is  a  party  to  the  con- 
tract. Now,  I  have  called  him  as  my  witness  by 
virtue  of  the  fact  that  under  the  rulings  of  the  court, 
the  burden  is  upon  me  to  prove  our  affirmative  de- 
fense. That  defense  is  based  on  what  this  witness 
will  admit  upon  examination  on  the  witness  stand. 
I  think  that  he  is  a  party  to  the  action  in  effect.  He 
is  a  party  for  whose  interest  the  action  is  maintained, 
in  the  first  place,  and,  secondly,  I  believe  I  am  en- 
titled upon  it  appearing  in  evidence  that  the  person 
in  an  adverse  witness  in  effect,  to  cross-examine 
him,  although  called  by  me. 

The  Court:  Let  me  ask  you  a  question.  Sup- 
posing that  this  witness  had  made  a  statement  on 
which  you  could  rely  for  the  avoidance  of  your  policy 
to  a  stranger,  not  to  the  insurance  company,  not  to 
representatives  of  the  insurance  company,  but  to  a 
stranger.  Do  you  think  that  the  insurance  company 
can  rely  for  the  avoidance  of  a  policy  on  a  misstate- 
ment made  to  someone  else  other  than  the  insurance 
company  ? 

Mr.  Wynn:    Definitely  I  do. 

The  Court:     Have  you  any  authorities? 

Mr.  Wynn:  H  he  made  a  misstatement  to  a  per- 
son entitled  to  examine  him  upon  it  and  that  mis- 
statement of  fact   is   incorporated — 

The  Court:  Does  a  highway  patrolman  have  the 
right,  as  a  matter  of  law,  to  examine  the — he  has  the 
right  to  ask  the  question.  If  the  witness  doesn't 
answer,  he  has  no  way  of  forcing  the  witness  to 
answer.  It  is  purely  voluntary.  Does  he  have  the 
right  as  a  matter  of  law?  The  Highway  Department 
wasn't  representing  the  insurance  company.  If  they 
were  representing  anybody,   they  were  representing 
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the  people  of  the  State  of  CaHfornia,  inckiding  this 
witness. 

Mr.  Wynn:  This  is  just  whether  your  Honor 
should  declare  certain  things  immaterial  after  the 
accident. 

The  Court:  If  you  have  got  an  authority  that 
says  you  can  rely  upon  a  misstatement  made  to  a 
stranger,  someone  that  is  not  connected  with  the 
insurance  company,  I  will  read  it. 

Mr.  Wynn:  I  submit  the  fact  that  the  document 
containing  information  passed  to  the  third  person 
was  transmitted  to  the  insurance  company. 

The  Court:  I  am  going  to  have  to  hold  that  the 
representation  must  be  made  to  the  insurance  com- 
pany, and  the  insurance  company  cannot  rely  upon 
a  representation  made  to  a  stranger.     (156.) 

Mr.  Wynn:  Not  wishing,  of  course,  to  inquire 
against  the  court's  ruling,  do  I  understand  I  may 
not  inquire  of  this  witness  as  to  whether  or  not  he 
did  state  he  had  had  nothing  intoxicating  to  drink 
upon  being  examined  by  anyone  shortly  after  the 
accident  ? 

The  Court :  Unless  you  can  show  this  was  a  mis- 
representation made  to  the  insurance  company  or  its 
legal  representative. 

Mr.  Wynn:  I  offer  to  prove  by  the  witness  on 
the  stand  that — 

Mr.  Heily:  If  there  is  going  to  be  an  offer  of 
proof,  I  suggest  it  be  made  out  of  the  hearing  of 
the  jury. 

The  Court:  Yes,  I  think  your  offer  should  be 
made  outside  the  presence  of  the  jury.  You  can 
wait  until  the  3 :00  o'clock  recess.  Then  I  will  allow 
you  to  make  your  offer  of  proof." 
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And  further  [T.  R.  pp.  187-188]  : 

"Mr.  Wynn:  I  now  offer  to  prove  by  the  witness 
Billy  Ray  Towry  that  subsequent  to  the  date  of  the 
occurrence  of  the  accident,  on  or  about  January  26, 
1949,  in  Ventura  County  and  prior  to  the  date  of 
January  28,  1949,  the  witness  gave  a  report  to  rep- 
resentatives of  the  California  Highway  Patrol,  in 
which  the  witness  reported  that  he  had  not  been  drink- 
ing. 

I  think  that  is  the  limit  of  what  I  could  attempt  to 
prove  by  this  witness.  The  tie-in  would  be,  of  course, 
that  the  information  came  to  the  defendant,  but  I 
offer  to  prove  by  the  witness  those  facts. 

Mr.  Heily :  In  respect  to  that,  first  of  all,  the  wit- 
ness has  already  testified  he  doesn't  remember  what 
he  told  the  Highway  Patrol. 

Secondly,  it  is  immaterial,  incompetent,  irrele- 
vant, no  proper  foundation,  not  the  best  evidence. 
It  is  an  attempt  to  impeach  his  own  witness. 

The  Court:  Well,  now,  your  insurance  policy 
provides  only,  if  I  can  recall  the  subdivision  correctly, 
that  the  insured  shall  cooperate  with  the  company. 
It  doesn't  say  he  shall  cooperate  with  anybody  else. 
It  doesn't  say  he  shall  cooperate  with  the  Motor 
Vehicle  Department.  It  doesn't  say  he  should  co- 
operate with  the  police  officers.  It  doesn't  say,  even, 
that  he  shall  cooperate  with  attorneys.  It  says  co- 
operate with  the  company.  I  think  you  are  bound 
by  that  provision.  I  don't  think  you  can  come  in 
and  say  we  can  avoid  the  policy  because  the  witness 
did  not  cooperate  with  a  stranger  to  the  action.  So 
I  am  going  to  deny  your  offer  of  proof. 

Mr.  Wynn:     Very  well." 
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ARGUMENT. 

I. 

False  Statement  by  an  Assured  Under  an  Automobile 
Public  Liability  Policy  Constitutes  a  Breach  of 
the  Cooperation  Clause  of  Said  Policy  as  a  Matter 
of  Law.  (Referring  to  Specifications  of  Errors  I 
and  IL) 

The  assured  and  judgment  debtor  in  the  State  Court, 
BilHe  R.  Towry,  admittedly  testified  falsely  concerning 
consumption  of  alcoholic  liquors,  including  beer,  in  his 
deposition  given  in  the  State  Court  action.  [T.  R.  pp. 
160-164.] 

The  trial  court  excluded  a  further  statement  made  in 
Standard's  Exhibit  D  for  identification  (included  in  rec- 
ord on  appeal  but  omitted  from  Transcript  of  Record) 
to  the  effect  that  insured  had  not  been  drinking.  This 
order  of  the  court  has  been  specified  as  an  error  herein. 
(Spec.  Error  IV.) 

In  addition,  he  gave  a  false  statement  over  his  signa- 
ture which  was  submitted  to  appellant  Standard  on  July 
11,  1949,  again  stating  that  no  one  in  his  party  had  any 
intoxicating  liquor  to  drink.     [T.  R.  pp.  110-112.] 

Under  the  decisions  of  the  District  Court  of  Appeal 
and  the  Supreme  Court  of  the  State  of  California,  and 
under  the  decision  of  this  learned  Court  hereafter  cited, 
Standard  urges  that  it  was  entitled  to  a  judgment  under 
the  facts  so  revealed. 
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We  respectfully  refer  to  the   following  decisions:     ^)^ 

(1)  Valladao  v.  Fireman's  Fund  Ind.  Co.,  a  Corporation 

(13  Cal.  2d  322,  89  P.  2d  643).    Decided  April, 
1939. 

(2)  Margellini  v.  Pacific  Automobile  Ins.  Co.,  a  Cor- 

poration  (33  Cal.  App.  2d  93,  91   P.  2d  136). 
Decided  May,  1939. 

(3)  Wright   v.    Farmers   Automobile    Inter-Insurance 

Exchange  (39  Cal.  App.  2d  70,  102  P.  2d  352). 
Decided  May,  1940. 

(4)  Home  Indemnity  Co.  of  Nezv  York  v.  Standard 

Accident  Ins.  Co.  of  Detroit  (167  F.  2d  919,  C. 
C.  A.  9th).    Decided  May  11,  1948. 

(5)  Salonen  v.  Paanenen,  et  al.  (Mass.,  1947),  71  N.  E. 

2d  227. 

In  the  Valladao  case  referred  to  above  it  appeared  that 
the  owner  of  the  insured  automobile  made  a  statement  to 
the  insurer  shortly  after  the  accident  to  the  effect  that 
he  had  not  been  driving  the  car  at  that  time.  His  insur- 
ance company  denied  liability  upon  the  ground  that  he 
had  failed  to  cooperate  as  required  by  the  terms  of  the 
policy  [ibid  p.  328].  The  Supreme  Court  of  California 
held  that  while  what  constitutes  cooperation  is  ordinarily 
a  question  of  fact,  the  question  in  that  case  became  one 
of  law  because  the  insured  knowingly  and  wilfully  made 
a  false  statement  concerning  material  facts  [ibid  pp. 
330  and  331]. 

In  the  case  of  Margellini  v.  Pacific  Automobile  Ins.  Co. 
(supra),  the  named  insured  under  the  policy  failed  to  make 
any  report  whatsoever  concerning  the  accident.  In  that 
case   the    California    District    Court   of    Appeal    for    the 
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Fourth  Appellate  District,  refused  judgment  in  favor  of 
the  injured  third  party  holding  that  the  failure  of  the 
assured  driver  to  make  a  disclosure  of  information  con- 
cerning the  accident  was  a  breach  of  the  cooperation  clause 
and  that  as  a  matter  of  law  it  was  presumed  that  prejudice 
resulted  to  the  insurer  from  such  breach. 

The  case  referred  to  above  as  No.  3,  Wright  v.  Farmers 
Automobile  Inter-Insurance  Exchange,  was  also  decided 
by  the  Fourth  Appellate  District  of  the  California  District 
Court  of  Appeal.  In  that  case  it  appeared  that  the  in- 
sured changed  his  version  of  the  accident  from  that  con- 
tained in  his  verified  answer  and  the  Appellate  Court 
again  held  that  this  was  a  violation  of  the  cooperation 
clause  of  the  policy.  In  this  case  the  Appellate  Court 
reversed  the  judgment  entered  in  favor  of  the  injured 
plaintiff  after  the  trial  court  had  denied  the  insurer's  mo- 
tion for  judgment  notwithstanding  the  verdict. 

Next  we  refer  to  the  decision  of  this  learned  court  in 
the  case  of  Home  Indemnity  Co.  v.  Standard  Accident 
Ins.  Co.  of  Detroit  (supra).  In  the  Home  case  it  ap- 
peared that  the  assured.  George  White,  gave  several  ver- 
sions of  the  accident  to  his  insurance  company  and  in 
statements  to  attorneys.  We  respectfully  quote  the  fol- 
lowing language  of  this  learned  court  as  expressed  by 
Honorable  Circuit  Judge  Garrecht  on  page  924  of  the 
Opinion : 

''Truthfulness  seems  to  be  the  keystone  of  the  co- 
operation arch.  The  insured  must  tell  his  insurer 
the  complete  truth  concerning  the  accident,  and  he 
must  stick  to  the  truthfid  version  throughout  the 
proceedings.  He  must  not  embarrass  or  cripple  his 
insurer  in  its  defense  against  a  civil  suit  arising  out 
of   the   accident   by   switching   from   one   version   to 
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another.     He  must  not  blow  hot  and  cold  to  suit  his 
personal  convenience."      (Italics  supplied  by  Court.) 

Judge  Garrecht  quotes  with  approval  language  of  the 
California  Supreme  Court  in  the  Valladao  case  (supra) 
and  also  quites  from  Buffalo  v.  U.  S.  F.  &  G.  Co.  (10th 
Circuit),  84  F.  2d  883  at  885,  as  follows: 

"The  Company  is  entitled  however  to  an  honest 
statement  by  the  insured  of  the  pertinent  circum- 
stances concerning  the  accident  as  he  remembers  them. 
Lacking  that  the  company  is  deprived  of  the  oppor- 
tunity to  negotiate  a  settlement  or  to  depend  upon 
the  solid  grounds  of  fact.  Nothing  is  more  dangerous 
than  a  client  zvho  deliberately  falsifies  the  facts." 
(ItaHcs  suppHed  by  Court.) 

It  should  be  pointed  out  that  in  the  Home  Indemnity 
Company  case  now  under  discussion,  as  well  as  in  the 
Valladao,  Margellini  and  Wright  cases  determined  in  the 
Courts  of  California,  the  same  conclusion  was  reached  in 
each  case:  Where  an  assured  has  made  misrepresenta- 
tions or  false  statements  concerning  any  matter  involving 
the  accident,  such  misrepresentations  or  false  statements 
void  his  insurance  policy  as  a  matter  of  law  and  neither 
the  Court  nor  a  jury  as  a  trier  of  fact  can  speculate  as 
to  what  the  outcome  might  have  been  or  as  to  what  action 
the  insurance  company  might  have  taken  had  such 
misrepresentations  or  false  statements  not  been  made. 
(In  this  connection  see  Home  Indemnity  v.  Standard  Acci- 
dent Ins.  Co.  of  Detroit  (supra),  pp.  928  and  929.) 

In  all  of  the  decisions  cited  by  us,  it  appears,  as  in  the 
case  at  bar,  that  the  assured  admittedly  made  conflicting 
statements.  In  the  case  at  bar  the  assured  stated  in  a 
written  report  given  to  appellant  Standard  that  none  of 
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the  parties  involved  had  used  any  intoxicating  Hquor,  and 
later  in  his  sworn  deposition  stated  expressly  that  he 
had  had  nothing  to  drink,  including,  specifically,  beer. 
Whether  or  not  these  statements  were  in  fact  false  he 
subsequently  recanted  and  admitted  that  on  the  day  of  the 
accident  he  had  been  drinking  beer. 

Presumably  the  jury  in  the  instant  case  concluded  that 
these  statements  by  the  assured  were  immaterial.  We 
point  out  that  this  was  the  finding  made  by  the  learned 
District  Judge,  Honorable  J.  F.  T.  O'Connor,  in  the  Home 
Indemnity  case  cited  above,  but  as  held  by  this  Court  the 
conclusion  as  to  materiality  is  not  one  of  fact  but  is  one 
of  law. 

The  fifth  case  to  which  we  respectfully  direct  this 
Court's  attention  is  Saloncn  v.  Paancnen  (supra).  There 
again  the  insured  made  conflicting  statements  as  to  the 
manner  in  which  the  accident  occurred.  Judgment  in 
favor  of  the  insurance  company  upon  the  suit  of  the 
injured  party  was  affirmed  upon  the  ground  that  the  in- 
sured had  failed  to  cooperate  with  the  company  in  making 
such  conflicting  reports  concerning  the  accident. 

In  each  of  the  cases  cited  above  the  insurance  company 
contended  that  there  was  a  failure  to  cooperate  in  that 
its  insured  either  failed  to  make  any  statement  as  in  the 
MargelUni  case  or  made  conflicting  statements  concern- 
ing the  happening  of  the  accident,  or  concerning  facts  in- 
cidental thereto.  For  example,  in  the  Valladao  case  the 
insured  first  claimed  that  he  was  not  driving  the  vehicle 
at  the  time  of  the  accident.  This  fact  however  would  not 
have  affected  the  insurance  coverage  and  the  man  who 
was  driving  the  vehicle  would  have  been  entitled  to  cover- 
age. On  appeal  before  the  California  Supreme  Court  it 
was  urged  that  under  such  circumstances  the  insurance 
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company  could  not  possibly  have  been  prejudiced  since  if 
it  knew  the  facts  at  the  time  of  trial  it  would  have  had 
no  other  defense.  The  Supreme  Court  however,  as  has 
each  court  represented  in  the  decisions  mentioned  above, 
held  that  where  an  assured  makes  a  wilfully  false  state- 
ment of  facts  involving  the  accident  this  amounts  to  a 
failure  to  cooperate  with  his  insurance  company  as  a  mat- 
ter of  law  and  constitutes  a  complete  defense  in  favor 
of  the  insurance  company. 

II. 

The   Court   Erred   in   Permitting   Towry   to   Explain 

Changes  in  His  Deposition. 

The  witness,  Willard,  who  was  the  personal  attorney 
for  Towry,  was  permitted,  over  objection  by  counsel  for 
Standard  on  the  ground  that  such  testimony  was  hear- 
say, to  testify  that  out  of  the  presence  or  hearing  of 
Standard  or  of  its  representatives,  he,  Willard,  had  a  con- 
ference with  his  client  Towry  wherein  Towry  expressed 
personal  opinions  and  beliefs  and  advanced  reasons  for 
giving  the  testimony  he  had  originally  given  in  his  depo- 
sition.    [T.  R.  pp.  99-101.] 

This  testimony  was  clearly  hearsay  and  was  objected  to 
by  Standard  on  such  ground.     [T.  R.  p.  99.] 

Whatever  may  have  been  the  personal  motives  or  de- 
sires of  Towry,  the  facts  are  that  he  did  make  conflicting 
and  contradictory  statements.  As  observed  by  this  court 
in  the  Home  Indemnity  case,  neither  the  court  nor  jury 
is  permitted  to  speculate  as  to  what  the  outcome  might 
have  been  had  he  not  done  so. 
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III. 

The  Court  Erred  in  Excluding  Standard's  Exhibit  D 
and  Its  Offer  of  Proof  of  a  Statement  Contained 
Therein.  i 

As  previously  noted,  this  Exhibit  D  which  was  offered 
by  Standard,  has  not  been  included  in  the  printed  Tran- 
script, although  it  will  be  found  in  the  record  certified  to 
this  court. 

The  only  pertinent  portion  of  this  Exhibit  is  the  state- 
ment of  insured,  which  will  be  found  on  the  reverse  side 
thereof,  "I  had  not  been  drinking." 

Admission  of  this  document  was  refused  by  the  court 
on  the  ground  that  the  statement  had  been  first  given  to 
California  State  Highway  Patrolmen,  and  was  passed  on 
by  them  to  Standard.  The  trial  court  held  that  Standard 
could  not  rely  on  such  statement  made  to  third  persons. 
[T.  R.  pp.  167-170.] 

Later,  during  the  trial.  Standard  offered  to  prove  by 
the  witness  Towry  that  Towry  did  give  a  report  to  repre- 
sentatives of  the  California  Highway  Patrol  in  which  he 
stated  that  he  had  not  been  drinking.  Such  offer  of  proof 
was  likewise  refused  on  the  ground  that  a  false  state- 
ment made  by  an  assured  to  attorneys  or  police  officers 
would  not  tend  to  show  non-cooperation  with  the  insurer. 
[T.   R.  pp.    187-188.] 

We  submit  that  such  evidence  was  vital  and  pertinent  to 
the  issue,  whether  insured  had  made  conflicting  state- 
ments concerning  material  facts.  If  the  assured  made  a 
false  statement  concerning  any  such  fact  to  any  one  he 
could  have  been  confronted  with  such  statement  before  a 
court  or  jury. 
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If  the  insured  had  spoken  the  truth  at  the  earHest  pos- 
sible moment  in  his  said  Accident  Report,  the  insurer 
would  have  had  an  opportunity  to  conduct  settlement 
negotiations  prior  to  filing  of  suits. 

On  the  authorities  cited  at  length  in  Section  I  of  this 
argument,  Standard  submits  that  it  should  have  been  per- 
mitted to  prove  that  the  statement  referred  to  was  made 
by  the  insured  and  was  relied  on  by  Standard,  just  as  it 
relied  on  the  later  written  statement  admitted  in  evidence 
as  Defendant's  Exhibit  E  and  the  testimony  given  by 
assured  in  his  deposition  in  the  State  Court  action  before 
his  alleged  correction  thereof,  which  deposition  was  ad- 
mitted in  evidence  as  Defendant's  Exhibit  A. 

Conclusion. 

On  the  occasion  of  every  contact  between  the  insured 
Towry  and  any  representative  of  his  insurance  company, 
up  until  the  very  eve  of  trial,  Towry  asserted  that  he  had 
not  been  drinking  on  the  day  of  the  accident.  Then  when 
confronted  by  statements  to  the  contrray  made  by  other 
members  of  his  party,  he  changed  his  story.  The  insurer 
Standard,  was  thus  placed  in  a  position  where  it  could 
expect  that  its  insured  might  be  charged  with  perjury  or 
at  the  least,  completely  discredited  before  a  jury. 

This  we  assert  is  a  material  breach  which  voids  cov- 
erage of  the  policy. 

Respectfully  submitted, 

FuLCHER  &  Wynn, 
By  Carol  G.  Wynn, 
Attorneys  for  Appellant  and  Cross-Appellee. 
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Preliminary  Statement. 

The  opening  briefs  of  the  Appellant  Standard,  and  cross- 
appellant,  Vivian  Winget,  appear  adequately  to  present 
the  facts  involved  and  we  will  therefore  proceed  at  once 
to  reply  to  Winget' s  argument  upon  her  appeal. 
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The  propositions  advanced  by  Winget  are  as  follows : 

1.  Although  the  policy  of  Standard  limits  its  liability 
for  injuries  to  any  one  person  to  $10,000.00,  Winget 
should  be  entitled  to  recover  a  greater  amount  since  the 
total  judgments  awarded  to  all  persons  injured  in  the 
accident  exceed  $20,000.00,  the  limit  of  Standard's  liabil- 
ity to  more  than  one  person  arising  out  of  any  one  acci- 
dent ;  and 

2.  Conceding  that  Winget's  judgment  against  Towry, 
the  assured,  exceeded  any  possible  liability  of  Standard 
under  the  policy.  Standard  should  nevertheless  be  held  for 
interest  upon  the  total  amount  of  Winget's  judgment. 

We  will  reply  to  these  arguments  in  order. 

1.  Standard's  Insurance  Contract  Limits  Its  Liabil- 
ity for  Damages  Arising  Out  of  Injuries  to  Any 
One  Person  to  a  Maximum  of  Ten  Thousand 
Dollars. 

For  the  convenience  of  the  court  we  quote  the  pertinent 
provisions  of  the  insurance  policy  [Winget's  Exhibit  4, 
which  has  not  been  reprinted  in  the  Transcript  of  Record]. 
These  portions  of  the  policy  are  contained  in  the  face  sheet 
entitled  "Declarations",  in  paragraph  I  of  the  Insuring 
Agreements  appearing  on  page  2.  and  in  paragraph  1 
of  the  "Conditions",  page  3  of  said  policy. 

Paragraph  VI  of  the  Declarations  provides : 

"The  insurance  afforded  is  only  with  re- 
spect to  such  and  so  many  of  the  following 
coverages  as  are  indicated  by  specific  premium 
charge  or  charges.  The  limit  of  the  Company's 
liability  against  each  such  coverage  shall  be 
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AS  STATED  HEREIN,  SUBJECT  TO  ALL  OF  THE  TERMS 
OF  THE  POLICY   HAVING   REFERENCE  THERETO. 

Coverages Limits  of  Liability     Policy  No.    Premium 

(A)  Bodily   Injury  $10,000  $20,000  J  894065       $20.70 

Liability  Each  Person  Each  Accident 

(C)   Medical  Payments     $2,000  7.00 

Each  Person — 
( Named    Insured 
Included) " 

Upon  page  2  of  the  Policy  it  is  provided  that  Standard : 

"Agrees  with  the  insured,  named  in  the  Declara- 
tions made  a  part  hereof,  in  consideration  of  the 
payment  of  the  premium  and  in  reliance  upon  the 
statements  in  the  Declarations  and  subject  to  the 
limits  of  liability,  exclusion,  conditions  and  other 
terms  of  this  policy:   (Italics  supplied) 

Insuring  Agreements 

"I.     Coverage  A — Bodily  Injury  Liability 

To  pay  on  behalf  of  the  insured  all  sums  which  the 
insured  shall  become  obligated  to  pay  by  reason  of 
the  liability  imposed  upon  him  by  law  for  damages, 
including  damages  for  care  and  loss  of  services  be- 
cause of  bodily  injury,  including  death  at  any  time 
resulting  therefrom,  sustained  by  any  person  or  per- 
sons, caused  by  accident  and  arising  out  of  the  own- 
ership, maintenance  or  use  of  the  automobile." 

Turning  next  to  the  conditions  of  the  Policy  on  page 
3  the  limits  of  liability  quoted  above  are  defined  as  follows 
in  section  1 : 

''Limits  of  Liability — Coverage  A  .  .  .  The  limit 
of  bodily  injury  liability  stated  in  the  declarations  as 
applicable  to  ''each  person"  is  the  limit  of  the  com- 


pany's  liability  for  all  damages,  including  damages 
for  care  and  loss  of  services,  arising  out  of  bodily 
injury,  including  death  at  any  time  resulting  there- 
from, sustained  by  one  person  in  any  one  accident, 
the  limit  of  such  liability  stated  in  the  declarations 
as  applicable  to  "each  accident"  is  subject  to  the 
above  provision  respecting  each  person,  the  total 
limit  of  the  company's  liability  for  all  damages,  in- 
cluding damages  for  care  and  loss  of  services,  arising 
out  of  bodily  injury,  including  death  at  any  time  re- 
sulting therefrom,  sustained  by  two  or  more  persons 
in  any  one  accident." 

We  respectfully  call  this  court's  attention  to  the  lan- 
guage of  the  second  clause  of  Section  1  of  the  Conditions 
quoted  above,  dealing  with  the  limit  of  Standard's  liability 
as  to  any  one  accident.  Here  it  is  provided  that  "subject 
to  the  above  provisions  respecting  each  person"  the  total 
liability  for  all  damages  arising  out  of  injuries  sustained 
by  two  or  more  persons  may  not  exceed  $20,000. 

We  submit  that  the  quoted  language  of  the  policy  makes 
it  perfectly  clear  that  Standard  assumed  no  liability  in 
any  event  for  damages  arising  out  of  injuries  to  any  one 
person  in  excess  of  the  sum  of  $10,000,  regardless  of 
whether  or  not  damages  were  also  imposed  upon  the  as- 
sured because  of  other  injuries. 

Certainly  if  Winget  had  been  the  only  person  injured  in 
the  accident  who  had  recovered  judgment  against  Towry, 
she  could  not  claim  more  than  $10,000.  This  is  conceded 
by  Winget  in  her  opening  brief  on  page  12. 

Winget  argues  however  that  since  more  than  one  per- 
son was  injured  in  the  accident  her  situation  is  improved. 
She  asks  the  court  to  disregard  the  first  clause  of  Section 
1   of  the  Conditions,  ''Limits  of  Liability/'  and  to  hold 
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that  whenever  more  than  one  person  is  injured  the  in- 
surer becomes  responsible  for  the  limit  of  $20,000,  which 
is  the  maximum  fixed  for  any  one  accident. 

We  contend  that  the  simple,  direct  and  complete  an- 
swer to  this  argument  is  that  the  policy  does  not  so  pro- 
vide. 

Under  the  terms  of  the  policy  Standard  may  be  respon- 
sible for  damages  as  the  result  of  injuries  sustained  by 
any  one  person  to  a  maximum  amount  of  $10,000  and 
SUBJECT  to  this  limitation  may  be  liable  for  a  maximum 
of  $20,000  for  the  total  damages  arising  out  of  injuries 
to  more  than  one  person  as  the  result  of  any  one  accident. 

Appellant  Winget,  in  her  opening  brief  referred  to  the 
authorities  which  we  submitted  to  the  trial  court  and  upon 
which  such  court  relied  in  arriving  at  its  decision  as  to 
the  limit  of  Standard's  liability. 

We  refer  to  7  Couch  Cyclopedia  of  Insurance  Law, 
Section  1871,  page  6232,  reading  as  follows: 

"Under  a  provision  limiting  liability  on  account 
of  one  person  to  $5,000.00,  with  a  limit  of  $10,- 
000.00  where  more  than  one  person  has  been  injured, 
subject  to  the  same  limitation  for  each  person,  re- 
covery cannot  be  had  in  excess  of  $5,000.00  for  in- 
jury to  one  person."  (Citing  McClung  v.  Pennsyl- 
vania Taximeter,  etc.,  25  Pa.  Dis.  Rep.  583.) 

We  call  attention  to  the  fact  that  in  the  case  at  bar, 
the  policy  of  Standard  limited  its  liability  on  account  of 
injury  sustained  by  one  person  to  $10,000.00,  with  limit 
of  $20,000.00  where  more  than  one  person  might  be  in- 
jured in  an  accident  subject  to  the  same  limitation  for 
each  person. 


We  also  cited  to  the  court  below  and  rely  on  this  ap- 
peal upon  the  case  of  Mannheimer  Brothers  v.  Kansas 
Casualty  Co.  (Minn.  1921),  184  N.  W.  189.  In  this  case 
it  appears  that  two  persons  had  been  injured  by  a  truck 
owned  and  operated  by  plaintiffs.  These  injured  persons 
brought  suits,  one  recovering  a  judgment  against  the  in- 
sured, Mannheimer  Brothers,  for  more  than  $12,000.00, 
and  the  other  recovering  a  judgment  for  more  than  $2,- 
500.00.  The  insurance  company  in  that  case  had  in  force 
an  automobile  liability  policy,  with  limit  of  $5,000.00  for 
damages  arising  out  of  injury  to  one  person  and  with  a 
limit  of  $10,000.00  for  damages  resulting  from  injuries 
to  two  or  more  persons  as  a  result  of  any  one  accident. 
After  the  insurer  had  denied  any  liability  the  insured, 
Mannheimer  Brothers,  paid  in  full  the  amount  of  the 
smaller  judgment  and  recovered  this  payment  from  the 
insurer.  Subsequently,  the  first  and  larger  judgment  was 
affirmed  on  appeal.  The  insured  then  paid  that  judgment 
and  brought  the  reported  action  to  recover  the  sum  paid  by 
it  which  was  sustantially  in  excess  of  $5,000.00.  The  de- 
fendant insurer  contended  that  the  limit  of  its  liability 
was  $5,000.00. 

The  policy  involved  provided: 

"The  Company's  liability  under  Paragraph  1  of 
the  insuring  agreements,  on  account  of  bodily  injury 
to  or  death  of  one  person,  is  limited  to  $5,000.00  and 
subject  to  the  same  limitation  for  each  person  the 
Company's  total  liability  on  account  of  bodily  in- 
juries to  or  death  of  more  than  one  person  as  the  re- 
sult of  one  accident,  is  limited  to  $10,000.00." 
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The  Minnesota  Court  then  held: 

"It  follows  therefore  that  the  liability  of  defendant 
under  the  terms  of  the  contract  above  quoted  is 
limited  to  $5,000.00  for  each  person  injured  and  the 
trial  court  was  right  in  so  holding.  This  disposes 
of  plaintiff's  further  point  that  since  in  the  Hanscom 
case  the  full  $5,000.00  was  not  used  in  paying  his 
claim,  plaintiff  may  claim  the  balance  to  the  full 
amount  of  the  insurance  of  $10,000.00.  To  grant 
that  condition  would  also  amount  to  a  judicial  re- 
modeling of  the  contract." 

Each  of  the  authorities  cited  above  are  referred  to  by 
appellant  Winget  on  page  17  of  her  brief,  but  we  find 
therein  no  attempt  to  distinguish  these  decisions  from  the 
facts  presented  in  the  case  at  bar. 

The  only  other  authorities  cited  by  said  appellant 
Winget  on  this  point  are  found  on  pages  16  through  21 
of  her  brief.  The  first  case  is  that  of  Hobson  v.  Mutual, 
etc.  Assn.  99  Cal.  App.  2d  330;  (221  P.  2d  781)  which 
holds  only  that  in  construing  an  insurance  policy,  a  con- 
struction most  favorable  to  an  insured  should  be  adopted. 
The  case  next  cited  is  Perkins  v.  Firemens  Fund  Ind.  Co., 
44  Cal.  App.  2d  427;  (112  P.  2d  670).  As  appellant 
Winget  points  out,  this  case  did  not  discuss  the  matter 
of  proration  but  held  simply  that  the  award  made  to  an 
injured  person  for  her  injuries  and  the  consequential 
damage  award  made  to  her  spouse  must  be  regarded  to- 
gether as  damages  arising  out  of  injury  to  one  person. 
Said  appellant  next  cites  William  v.  Standard  Accident 
Insurance  Co.  without  supplying  a  citation  to  any  official 
report,  but  on  page  18  states  that  the  conclusion  of  the 
court  was  the  same  as  in  the  Perkins'  case.    To  the  same 


effect  are  the  cases  of  Employers  Liability  Assur.  Corp., 
156  So.  447  and  Lii'inbermens  Mutual  Casualty  Co.,  v. 
Yeroyan,  5  A.  2d  726. 

In  addition  to  the  foregoing  authorities,  Winget  cites 
on  page  20  the  case  of  Olds  v.  General  Accident,  etc., 
Corp.,  67  Cal.  App.  2d  812,  (155  P.  2d  676)  but  only  to 
the  point  that  the  injured  person  suing  the  insurance  com- 
pany is  not  bringing  an  action  to  recover  a  loss  suffered 
by  him  under  the  pohcy.  This  may  be  conceded  but  it  is 
elementary  that  his  claim  upon  the  policy  is  measured  by 
the  terms  thereof. 

The  last  authority  cited  by  said  appellant  is  the  case  of 
McNidty  V.  Connecticut  Mutual  Life  Ins.  Co.,  46  Fed. 
305.  We  submit  that  the  cited  case  is  in  no  respect  ana- 
logous to  the  case  at  bar,  since  there  the  court  was  con- 
sidering only  conflicting  claims  of  two  persons  to  the  net 
proceeds  of  a  life  insurance  policy. 

In  her  argument  the  appellant  Winget  concedes  that  re- 
gardless of  how  much  her  judgment  against  Towry  might 
exceed  $10,000.00,  the  latter  amount  would  be  the  limit 
of  her  recovery  against  Standard  if  no  one  else  had  been 
injured  in  the  particular  accident  and  had  recovered  a 
judgment  therefor.  (Appellant  Winget's  Opening  Br., 
p.  12.)  She  nevertheless  contends  that  if  some  other  in- 
jured person  should  obtain  a  judgment  likewise  exceeding 
the  sum  of  $10,000.00,  suddenly  the  liability  of  the  in- 
surer is  no  longer  limited  to  $10,000.00  on  account  of 
each  injured  person  but  becomes  an  indivisible  liability  in 
the  total  sum  of  $20,000.00,  which  the  court  must  dis- 
tribute. 

Perhaps  the  simplest  reply  to  this  contention  is  by  pos- 
ing the  counter  question,  Why? 


There  is  no  language  in  the  Standard  policy  supporting 
such  a  theory.  On  the  contrary,  Standard  in  simple  lan- 
guage has  limited  its  liability  to  $10,000.00  for  damages 
arising  out  of  injury  to  one  person  and  subject  to  that 
limitation,  has  gone  further  and  provided  that  if  more  than 
one  person  shall  have  been  injured,  the  total  damages  for 
which  Standard  shall  be  liable  shall  not  exceed  $20,000.00. 

Determination  of  this  question  of  Standard's  limitation 
of  liability  should  dispose  of  this  phase  of  the  Winget 
appeal  and  we  therefore  refrain  from  any  discussion  as 
to  whether  the  trial  court  erred  in  denying  injunctive  re- 
lief and  as  to  what  method  or  principles  should  have  been 
employed  if  Winget  were  entitled  to  a  recovery  exceeding 
$10,000.00. 

2.     Standard  Is  Responsible  for  Interest  Only  on  Its 
Share  of  the  Judgment  Against  Towry. 

Appellant  Winget  quotes  on  pages  31  and  32  of  her 
opening  brief  the  policy  provisions  upon  which  she  relies 
to  support  her  claim  that  she  is  entitled  to  recover  in- 
terest from  Standard  upon  the  total  amount  of  her  judg- 
ment against  Towry.  At  the  same  time  she,  of  course, 
concedes  that  under  no  circumstances  would  Standard  be 
liable  for  the  entire  principal  amount  of  such  judgment. 

The  language  so  quoted  by  said  appellant  is  found  on 
page  2  of  the  policy  and  is  contained  in  Paragraph  II  of 

the    INSURING    AGREEMENTS. 

We  submit  that  the  answer  to  her  contention  will  be 
found  in  reading  this  portion  of  the  policy. 
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We  respectfully  point  out  that  in  the  opening  sentence 
of  said  Paragraph  II  of  the  policy,  the  obligations  as- 
sumed in  the  subdivisions  thereof  are  qualified  and  limited 
by  the  following  language: 

"As  respects  such  insurance  as  is  afforded  by  the 
other  terms  of  this  policy  under  Coverage  A    .    .    ." 

Thus  the  assumption  in  subdivision  (b)  of  responsibility 
to  pay  all  interest  accruing  after  entry  of  judgment  is 
limited  to  the  insurance  afforded  by  the  policy,  which  in- 
surance we  have  previously  shown  is  limited  to  the  sum  of 
$10,000.00  for  damages  arising  out  of  injuries  to  one 
person.  All  of  the  supplemental  and  additional  benefits 
assumed  in  paragraph  II  are  referred  to  such  amount  of 
insurance  as  is  otherwise  provided  by  the  policy. 

Appellant  Winget  argues  that  the  concluding  sentence 
of  said  paragraph  II  expresses  a  further  assumption  of 
liability.  We  submit  that  such  language  only  serves  to 
make  clear  that  Standard's  obligations  already  assumed  in 
said  paragraph  for  costs,  interest  and  other  expenses  are 
obligations  assumed  in  addition  to  the  specified  limits. 
The  addition  of  this  last  mentioned  sentence  of  paragraph 
II  does  not  purport  to  extend  the  liability  assumed  in 
said  subdivision   (b)   relating  to  interest. 

In  this  light,  the  authorities  cited  and  relied  upon  by  us 
in  the  District  Court  must  control. 

Sampson  v.  Century  Indemnity  Co.,  8  Cal.  2d  476;  (66 
P.  2d  434),  presented  to  the  Supreme  Court  of  California 
precisely  the  same  claim  presented  by  appellant  Winget 
herein. 

While  the  California  Supreme  Court  observed  that  the 
entire  policy  of  insurance  was  not  before  it,  the  court  set 
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forth  in  its  opinion  part  of  the  terms  thereof  and  for  the 
convenience  of  this  court  we  have  quoted  below  the  pro- 
visions of  the  policy  involved  in  the  Sampson  case  in  one 
column,  setting  forth  in  the  other  the  provisions  involved 
in  the  case  at  bar. 

Sampson  Case  Case  at  Bar 

"to  pay  all  costs  .  .  .  "pay  ...  all  interest  ac- 
also  all  interest  accruing  cruing  after  entry  of  judg- 
after  entry  of  judgment,  ment  until  the  company  has 
until  the  company  had  paid,  paid,  tendered  or  deposited 
tendered,  or  deposited  in  in  court,  such  part  of  such 
Court  such  part  of  such  judgment  as  does  not  ex- 
judgment  as  does  not  ex-  ceed  the  limit  of  the  Com- 
ceed  the  limit  of  the  com-  pany's  liability  thereon, 
pany's  Hability  thereon  ..."  ..." 

In  the  Sampson  case  the  only  contention  made  on  the 
part  of  the  assured  was  that  the  insurer  was  liable  for 
legal  interest,  not  only  on  the  principal  sum  which  it  was 
compelled  to  pay  under  the  policy  but  on  the  entire  amount 
of  the  judgment. 

After  referring  to  the  language  of  the  policy  quoted 
above,  the  court  held  on  page  480  of  the  official  report  as 
follows : 

"  'All  interest,'  as  used  in  the  provision  above 
quoted,  means  all  interest  on  that  part  of  the  judg- 
ment for  which  the  company  was  liable,  and  not  all 
interest  on  the  entire  judgment  as  contended  by  the 
appellant.  To  construe  this  provision  to  mean  that 
the  company  had  agreed  to  pay  the  interest  to  be- 
come due  on  that  part  of  the  judgment  which  the 
company  was  not  legally  liable  to  pay  would  be  an 
unnatural  and  strained  construction  of  this  provision 
of   the  policy.     In  our   opinion,   the   only   fair   and 
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reasonable  inference  to  be  drawn  from  this  provision 
of  the  policy  when  considered  with  its  other  terms 
is  that  the  company  was  to  pay  interest  after  judg- 
ment only  upon  that  part  of  the  judgment  for  which 
it  was  liable.  So  construed  there  is  no  ambiguity  or 
uncertainty  in  the  terms  of  the  policy  and  therefore, 
the  rule  of  construction  contended  for  by  appellant 
has  no  application." 

The  only  suggestion  made  by  appellant  Winget  that  the 
Sampson  case  does  not  control  is  the  fact  that  in  the 
Sampson  opinion  it  does  not  appear  whether  or  not  the 
policy  contained  a  provision  that  the  payments  of  interest 
were  to  be  in  addition  to  the  applicable  limit  of  liability 
under  the  policy.  We  reply  by  pointing  out  that  in  the 
Sampson  case,  it  was  conceded  that  the  insurer  was  liable 
for  and  had  paid  interest  on  the  amount  of  the  judgment 
for  which  it  was  responsible,  just  as  in  the  case  at  bar 
it  is  conceded  that  if  Standard  is  responsible  to  Winget 
for  the  sum  of  $10,000.00  it  is  likewise  responsible  for 
interest  on  said  sum  from  the  date  of  the  original  judg- 
ment. 

We  also  submit  the  decision  in  Malmgren  v.  South- 
western Automobile  Insurance  Co.,  126  Cal.  App.  135; 
(14  P.  2d  351).  In  that  action  the  plaintiff  and  his  wife 
had  both  filed  actions  against  one  Eddy  for  damages  re- 
sulting from  bodily  injuries  sustained  by  the  wife  as  a 
result  of  an  automobile  accident.  The  defendant  insur- 
ance company  paid  a  final  judgment  recovered  by  the  wife 
by  payment  of  the  total  sum  of  $5,367.50,  principal  and 
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interest,  plus  $19.75  costs  under  the  terms  of  a  policy 
providing : 

"The  company's  liability  for  loss  from  an  accident 
resulting  in  bodily  injuries  to  or  in  the  death  of  one 
person  is  limited  to  $5,000.00.    .    .    ." 

The  policy  provided  further  that: 

"The  expenses  incurred  by  the  company  in  de- 
fending any  suit,  including  the  interest  on  the  verdict 
or  judgment  and  any  costs  taxed  against  the  insured, 
will  be  paid  by  the  company  irrespective  of  the  limits 
expressed  above." 

The  plaintiff  husband  who  had  likewise  recovered  a 
judgment  against  the  assured,  then  brought  this  action  to 
recover  legal  interest  on  the  amount  of  his  unpaid  judg- 
ment, basing  his  claim  on  the  policy  provisions  above 
quoted. 

We  respectfully  direct  this  court's  attention  to  the  lan- 
guage contained  on  page  140  of  the  official  report  as  fol- 
lows: 

"Appellant  would  have  us  construe  the  clause  of 
the  policy  relating  to  interest  to  mean  that  despite 
such  payment  in  full  to  appellant's  wife,  respondent 
was  also  liable  for  interest  on  appellant's  judgment 
against  the  assured  'irrespective  of  the  limits'  of 
the  policy.  We  cannot  agree  with  this  construction 
for  we  are  of  the  opinion  that  the  'interest  on  any 
verdict  or  judgment'  which  the  company  agreed  to 
pay  'irrespective  of  the  limits  expressed  above'  had  no 
reference  to  interest  on  the  principal  sum  of  any 
judgment  for  which  principal  sum  the  company  was 
not  in  any  manner  liable.  'Interest  is  the  compensa- 
tion allowed  by  law  or  fixed  by  the  parties  for  the 
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use,  or  forbearance,  or  detention  of  money.'  (Civ. 
Code,  sec.  1915.)  The  only  logical  construction  to 
place  upon  the  word  'interest,'  as  used  in  the  above- 
rnentioned  policy,  is  that  it  referred  only  to  interest 
accruing  on  the  principal  sum  of  a  judgment  for 
which  respondent  was  liable  under  the  terms  of  the 
policy.  To  interpret  the  policy  in  accordance  with 
the  contention  of  appellant  would  lead  to  the  absurd 
result  of  rendering  respondent  liable  indefinitely  for 
the  payment  of  the  accruing  installments  of  interest 
upon  an  obligation  of  a  third  person  for  which  obli- 
gation respondent  was  not  in  any  manner  liable.  We 
do  not  believe  that  the  rule  of  strict  construction 
against  the  insurer  may  be  invoked  to  sustain  such 
an  unreasonable  construction." 

Conclusion. 

This  court  will  of  course  bear  in  mind  that  Standard 
concedes  no  liability  whatsoever  to  plaintiff  herein  and  is 
in  fact  prosecuting  its  appeal  to  this  court  from  a  judg- 
ment in  favor  of  Winget  in  the  sum  of  $10,000.00,  plus 
interest  thereon  and  plus  costs.  The  purpose  of  this 
brief  is  to  establish  that  under  no  circumstances  will  Stan- 
dard be  liable  for  any  sum  greater  than  the  sum  of  said 
judgment. 

Respectfully  submitted, 

FULCHER   &   WyNN, 

By  Carol  G.  Wynn, 

Attorneys  for  Appellee. 
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ARGUMENT. 

After  a  brief  discussion  of  the  evidence  on  the  points 
brought  out  by  defendant  Standard  on  its  opening  brief, 
this  argument  will  be  broken  down  into  the  general  head- 
ings of  said  defendant's  argument  in  such  opening  brief. 


— 2— 

Discussion  of  Evidence. 

To  avoid  liability  under  its  policy  of  insurance  in  this 
case,  defendant  Standard  is  apparently  relying  solely  upon 
its  third  affirmative  defense  in  its  answer  on  file  in  the 
action,  Paragraph  II  of  which  reads  as  follows: 

"Despite  said  express  condition  contained  in  said 
policy  the  said  Billy  Towry  failed,  neglected,  and  re- 
fused to  cooperate  with  this  defendant  and  failed, 
neglected,  and  refused  to  assist  in  securing  and  giv- 
ing evidence  but  on  the  contrary  concealed  evidence 
from  this  defendant  and  made  false  and  untruthful 
statements  both  to  this  defendant  and  in  a  sworn 
deposition  intended  for  use  upon  the  trial  of  said 
actions  in  the  State  Court."      [Tr.  p.   17.] 

The  clause  in  the  policy  upon  which  this  defense  is 
based  is  Paragraph  8  of  the  conditions,  the  applicable 
portion  of  which  reads  as  follows: 

"The  insured  shall  cooperate  zvith  the  company  and, 
upon  the  company's  request,  shall  attend  hearings  and 
trials  and  shall  assist  in  effecting  settlements,  se- 
curing and  giving  evidence,  obtaining  the  attendance 
of  witnesses  and  in  the  conduct  of  suits."  (Emphasis 
mine. ) 

In  so  far  as  this  matter  of  cooperation  is  concerned, 
let  us  examine  the  acts  of  Towry  and  the  circumstances 
surrounding  those  acts  in  chronological  order  to  determine 
whether  Towry  complied  with  his  obligation  under  the 
terms  of  said  policy. 

The  first  meeting  between  the  assured  Towry  and  the 
defendant  Standard  was  on  January  20,  1949,  two  days 
after  the  accident.  At  that  time,  a  Mr.  Fraser,  represent- 
ing the  insurance  company,  called  upon  Towry  at  the 
hospital  where  he  was  confined  with  injuries   from  the 
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accident.  At  that  time  and  place,  Mr.  Fraser  presented 
a  document  [Standard's  Ex.  D  for  Identification]  to 
Towry  for  Towry's  signature  and  Towry  signed  the  same 
as  requested  without  reading  it  or  having  it  read  to  him. 
The  document  was  prepared  by  someone  other  than 
Towry.  [Tr.  pp.  123  to  128.]  Mr.  Fraser  was  not 
called  as  a  witness  by  Standard  nor  was  any  excuse  of- 
fered for  failure  to  call  him.  In  the  document  so  pre- 
sented by  Fraser  to  Towry  there  was  the  statement  "I  had 
not  been  drinking."  Nevertheless,  Towry  cooperated  with 
the  company  on  this  first  occasion  and  did  as  they  re- 
quested, namely  signed  a  paper  presented  to  him. 

Next  in  chronological  order  was  a  meeting  between 
defendant  Mack  and  Mr.  Medlen,  representative  of  the 
insurance  company,  in  April,  1949.  at  which  time  Mack 
advised  Medlen  that  Towry  had  been  drinking  a  small 
quantity  of  beer  on  the  day  of  the  accident.     [Tr.  p.  176.] 

Next  was  a  meeting  between  Medlen  of  the  insurance 
company  and  Towry  in  July,  1949,  at  which  time  Towry 
signed  a  document  [Standard's  Ex.  E]  which  stated  all 
of  the  facts  of  the  accident  and  included  a  statement 
worded  "none  of  us  had  any  intoxicating  liquor  to  drink." 
Despite  the  fact  that  INIedlen  knew  Towry  had  been  drink- 
ing beer  as  he  was  informed  in  April,  no  question  was 
propounded  to  Towry  regarding  the  drinking  of  beer  in 
the  July  meeting.  Towry  explained  that  at  the  time  he 
signed  the  July  statement  he  understood  that  the  words 
"intoxicating  liquor"  do  not  include  beer.  [Tr.  pp.  131 
and  141.]  His  understanding  in  this  respect  is  reason- 
able in  the  light  of  the  fact  that  when  3.2  beer  was  legal- 
ized it  was  considered  non-intoxicating.  (See  27  U.  S. 
C.  A.,  Sec.  64a,  and  Commonwealth  v.  Rigo,  249  Ky. 


824,  61  S.  W.  2d  900.)  Thus,  it  appears  conclusive  that 
Towry  cooperated  with  the  company  in  answering  all  of 
their  questions  as  he  understood  them  in  the  July  meeting. 

The  next  meeting  between  Towry  and  anyone  from  the 
insurance  company  was  at  the  deposition  taken  on  Octo- 
ber 28,  1949,  at  the  offices  of  James  C.  Hollingsworth, 
Ventura,  California,  attorney  for  defendant  Mack.  On 
that  occasion.  Mr.  Wayne  Veatch  of  Bauder,  Gilbert, 
Thompson,  Kelly  and  Veatch,  represented  Towry  at  the 
instance  of  the  insurance  company.  Towry  was  called 
at  the  deposition  as  a  witness  "on  behalf  of  plaintififs  under 
the  provisions  of  Section  2055  of  the  Code  of  Civil  Pro- 
cedure" and  pursuant  to  a  stipulation  offered  by  his  then 
counsel  Mr.  Veatch  "that  he  have  an  opportunity  to  read 
over  and  make  any  corrections  (in  the  deposition)  should 
he  choose  to  do  so,  and  if  he  does  not  sign  after  a  reason- 
able opportunity  has  been  given  it  might  be  used  without 
signature."  [See  deposition  p.  1,  Standard's  Ex.  C; 
emphasis  ours.]  No  instructions  were  given  Towry  re- 
garding what  he  was  to  say  or  what  the  nature  of  a  de- 
position was  by  his  attorney  nor  by  any  other  attorney  in 
the  actual  taking  of  the  deposition  itself.  The  deposition 
was  taken  with  defendant  Mack  and  both  his  attorneys 
present,  with  the  plaintiff  Winget  present  and  her  father, 
the  court  reporter,  the  writer  and  Towry's  then  attorney 
Mr.  Veatch.  Even  though  they  were  related  by  marriage, 
there  were  strained  relations  between  Towry  and  the 
plaintiff  Winget  and  her  father  by  reason  of  the  filing  of 
the  action  against  Towry.      [Tr.  pp.   142  to  145.] 

In  the  taking  of  the  deposition,  in  answer  to  questions 
by  Mr.  Hollingsworth  and  the  writer,  not  by  anyone 
from  the  insurance  company,  Towry  denied  that  he  drank 
beer  on  the  day  of  the  accident.     Between  March  13  and 
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20,  1950,  when  the  deposition  was  first  presented  to  him 
for  correction,  he  corrected  it  to  read  the  truth  regarding 
the  misstatements  of  fact  [Tr.  p.  173],  namely,  that  he 
had  had  some  beer  to  drink. 

At  the  time  of  the  taking  of  his  deposition,  Towry 
was  still  of  the  understanding  that  intoxicating  liquor  did 
not  include  beer.  He  was  in  the  state  of  mind  that  if  he 
answered  that  he  had  not  been  drinking  beer  the  chances 
of  having  judgment  against  him  would  be  lessened  and 
he  felt  that  he  was  cooperating  with  the  insurance  com- 
pany in  saying  that  he  had  not  had  any  beer.  [Tr.  pp. 
146  and  147.]  He  had  actually  drunk  only  5  or  6  small 
bottles  of  beer  between  10:00  or  11:00  in  the  morning 
and  5:30  or  6:00  in  the  evening  when  the  accident  oc- 
curred and  during  that  period  had  had  a  meal  at  noon 
and  2  or  3  sandwiches  in  the  afternoon.  Obviously,  with 
that  amount  of  beer  over  that  period  of  time  and  with 
that  amount  of  food  in  a  man  the  size  of  Mr.  Towry, 
as  was  apparent  to  the  jury  in  this  case,  no  cause  of  action 
for  intoxicated  driving  could  be  predicated  upon  Towry's 
drinking.  If  Towry  were  not  cooperating  and  wanted  to 
defraud  the  insurance  company  so  as  to  gain  something 
for  his  sister-in-law,  his  easiest  method  would  have  been 
to  say  that  he  had  drunk  a  considerable  amount  of  liquor 
or  beer  and  to  continue  maintaining  such  a  story  was  the 
truth.  There  is  nothing  anywhere  in  the  evidence  to 
indicate  that  he  was  trying  to  avoid  any  criminal  prose- 
cution and  the  only  reason  expressed  anywhere  in  the 
evidence  for  him  denying  at  the  deposition  that  he  had 
drunk  beer  was  his  feeling  that  he  would  avoid  the  liability 
or  avoid  having  the  insurance  company  pay.  [Tr.  p.  147.] 
This  evinces  an  attitude  of  cooperation  rather  than  non- 
cooperation. 


Next  in  chronological  order,  Medlen  of  the  insurance 
company  received  an  indication  that  there  had  been  drink- 
ing on  the  day  of  the  accident  on  about  November  10, 
1949,  some  10  or  12  days  after  the  taking  of  the  deposi- 
tion. [Tr.  pp.  118  and  119.]  He  did  nothing  until  late 
November  or  early  December,  1949,  at  which  time  he 
contacted  Towry  and  was  immediately  advised  by  Towry 
that  he  had  had  some  beer  to  drink  and  told  Towry  "we 
have  to  keep  this  quiet,  don't  go  talking  to  anyone  about 
it."  [Tr.  pp.  148  and  149,  and  179  to  181.]  Up  until 
the  meeting  in  late  November  or  early  December,  no  one 
from  the  insurance  company  had  told  Towry  to  tell  all 
the  truth  and  all  of  the  facts.  During  all  of  the  time 
Towry  had  been  answering  any  questions  they  asked  truth- 
fully, signed  all  papers  presented,  went  to  all  meetings 
called,  took  off  from  work  and  lost  wages  doing  so,  signed 
answers  to  complaints  and  appeared  at  offices  as  requested. 
[Tr.  pp.  150  and  151.] 

The  insurance  company  did  nothing  until  the  following 
February  28th.  even  though  they  definitely  knew  there 
had  been  drinking  of  beer.  On  February  28,  1950,  Mr. 
Ellerby  of  the  insurance  company  met  with  Towry  who 
took  off  from  work  in  response  to  the  insurance  company 
request  and,  carefully  following  the  instructions  of 
Ellerby,  answered  "true"  or  "false"  to  questions  pro- 
pounded by  Ellerby  from  the  deposition  without  giving 
Towry  any  opportunity  to  explain  his  answers.  The  depo- 
sition had  not  yet  at  that  time  nor  until  after  March 
13th  been  presented  to  Towry  to  correct  in  accordance 
with  the  stipulation  of  his  attorney  Mr.  Veatch  that  he 
have  an  opportunity  to  read  it  over  and  make  any  cor- 
rections should  he  choose  to  do  so.     [Tr.  pp.  152  to  155.] 
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Mr.  Towry,  following  the  instructions  of  Mr.  Medlen, 
said  nothing  to  anyone  until  he  heard  that  the  insurance 
company  attorneys  were  withdrawing  from  the  case  and 
then  he  consulted  an  attorney  of  his  own  choosing  and 
was  then  given  an  opportunity  to  make  a  correction  of  his 
deposition  which  should  have  been  given  him  long  before. 
This  was  around  the  16th  of  March,  1950.  [Tr.  pp.  156 
and  157,  and  90  to  93.]  Showing  his  state  of  mind  as 
to  why  he  had  denied  drinking  beer,  Towry  revealed  to 
this  attorney,  Mr.  Willard.  that  he  wanted  to  help  the 
insurance  company  all  he  could  and  "he  just  said  no,  he 
hadn't  had  any  intoxicating  liquor  to  drink."  [Tr.  pp. 
99  to  102.] 

Next,  on  March  20,  1951,  Mr.  Willard,  acting  for  Mr. 
Towry,  informed  insurance  company  attorneys  that  the 
changes  in  the  deposition  had  been  made  or  would  be 
made.      [Tr.  pp.  93  and  94.] 

All  of  the  foregoing  evidence  was  presented  to  the  jury 
and  it  shows  clearly  that  not  only  is  there  substantial 
evidence  to  support  the  verdict  of  the  jury  but  the  great 
weight  of  the  evidence  shows  that  Towry  cooperated  with 
the  insurance  company.  Certainly  his  good  faith  and  his 
good  intentions  and  motives  underlying  his  statements  and 
conduct  are  upheld  by  the  evidence.  Further,  it  seems 
certain  that  the  misrepresentations  were  not  of  material 
facts  and  circumstances  in  the  light  of  the  fact  that  in- 
toxicated driving  could  not  be  proved  by  the  consumption 
of  5  or  6  small  bottles  of  beer  over  a  period  of  7  or  8 
hours  during  which  a  meal  and  sandwiches  were  also  con- 
sumed by  a  man  the  size  of  whom  was  within  the  obser- 
vation of  the  jury.  See  34  Journal  Criminal  Law  & 
Criminology  202,  to  the  effect  that  in  an  average  150- 
pound  man  (Towry  weighed  considerably  more)  it  takes 


3  ounces  of  pure  alcohol  (200  proof)  to  cause  a  blood 
test  of  150  which  is  designated  by  the  National  Safety 
Council  as  the  point  when  a  driver  becomes  intoxicated 
sufficiently  to  be  an  unsafe  driver.  Therefore  it  would 
take  six  drinks  (one  ounce  each)  of  100  proof  whiskey 
to  cause  a  blood  showing  of  150.  Standard  bottles  of 
eastern  beer  contain  12  ounces  of  fluid  and  of  western 
beer,  11  ounces.  Standard  alcoholic  content  of  beer  is 
4%  by  volume  (3.2  by  weight).  Thus,  one  bottle  of 
eastern  would  contain  0.48  ounces  of  alcohol,  and,  if 
Towry  had  a  total  of  six  eastern  beers,  the  maximum 
blood  count  he  could  possibly  show  would  be  144,  which 
is  considered  by  the  National  Safety  Council  as  sober. 
The  article  then  goes  on  to  point  out  that  alcohol  is 
eliminated  by  urination  and  body  absorption  over  a  period 
of  hours  and  especially  where  food  is  consumed,  so  that 
the  maximum  blood  count  in  Towry  at  the  time  of  the 
accident  would  probably  be  not  more  than  100  and  very 
likely  less  than  50. 

The  immateriality  of  the  representations  by  Towry  re- 
garding drinking  is  further  borne  out  by  offers  of  evi- 
dence refused  admission  by  the  trial  court.  For  instance. 
Plaintiff's  Exhibit  1  for  Identification,  refused  admission 
into  evidence  [Tr.  p.  182],  is  an  instruction  presented  to 
the  State  Court  and  which  bore  the  handwriting  of  the 
trial  judge  in  State  Court  to  the  effect  that  he  had  re- 
fused the  instruction  because  there  was  no  evidence  in  the 
case  concerning  intoxication,  the  subject  of  the  instruc- 
tion. Also  Winget's  Exhibit  5  for  Identification,  refused 
admission  into  evidence  [Tr.  p.  185],  shows  the  attempt 
by  plaintiff  Winget  in  the  State  Court  to  dismiss  counts 
2  and  3  of  the  complaint  concerning  intoxication  on  the 
grounds  that  intoxication  was  not  proved. 
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Cooperation,  or  Lack  of  It,  in  This  Case,  Is  a  Question 
of  Fact,  and  Appellate  Court  Is  Bound  by  the 
Jury's  Verdict. 

This  phase  of  the  argument,  corresponding  with  para- 
graph numbered  I  of  Standard's  opening  brief,  will  be 
divided  into  the  following  subdivisions,  namely:  (a) 
distinguishing  cases  cited  by  Standard,  and  (b)  law  sup- 
porting proposition  that  cooperation  is  a  question  of  fact 
and  Appellate  Court  is  bound,  and  (c)  prompt  withdrawal 
and/or  estoppel. 

(a)   Distinguishing  Cases  Cited  by  Standard. 

At  the  outset,  a  quotation  from  Wright  v.  Farmers 
Automobile  Inter-Insurance  Exchange  (39  Cal.  App.  2d 
70,  102  P.  2d  352  (May  1940))  is  definitely  in  order. 
That  is  one  of  the  cases  discussed  by  Standard  at  page 
14  of  its  brief.  There,  the  court  said  at  page  81  as  fol- 
lows : 

"The  fact  that  circumstances  under  which  the  in- 
surer may  rightfully  claim  lack  of  cooperation  and 
assistance,  or  the  conceahng  or  misrepresentations  of 
material  facts  and  circumstances  concerning  the  sub- 
ject of  the  insurance  in  all  cases  cannot  be  measured 
\  by  any  legal  standard  or  weighed  by  any  set  of 
legal  scales.  In  applying  the  rule,  consideration  must 
he  given  to  the  facts  and  circumstances  of  each  case 
as  presented."      (Emphasis   ours.) 

In  that  case  the  insured  gave  a  statement  to  the  adjuster 
two  days  after  the  accident  in  which  he  stated  he  was 
driving  at  50  miles  per  hour  or  a  little  less,  that  his 
guests  had  not  complained  about  his  driving  and  that  the 
car  hit  a  chuck  hole  in  the  road  causing  it  to  go  out  of 
control.     He  then  gave  a  second  statement  to  the  insur- 
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ance  company  attorney  to  the  effect  that  he  was  traveling 
55  miles  per  hour  and  that  the  guest  had  mentioned  his 
speed  just  before  the  accident.  He  then  gave  a  third 
statement  to  the  insurance  company  attorney  that  he  was 
driving  55  to  60  miles  per  hour,  that  the  guest  complained 
of  his  speed  on  two  occasions,  that  he  did  not  know  what 
caused  the  car  to  go  out  of  control  and  that  "he  thought 
the  insurance  company  should  pay  (Wright)  something 
because  he  was  injured."  At  the  trial,  the  assured  testi- 
fied he  was  driving  60  to  65  miles  per  hour,  that  the  guest 
asked  him  to  slow  down  and  that  he  did  not  do  so  and 
that  he  was  unable  to  keep  the  automobile  on  the  paved 
portion  of  the  road  because  he  'Svas  going  too  fast"  (as 
against  his  denial  in  his  answer  that  the  accident  had 
occurred  because  of  his  speed  and  his  previous  statement 
that  the  car  turned  over  when  he  hit  a  chuck  hole  in  the 
road  which  he  had  not  seen). 

Two  members  of  the  Appellate  Court  by  majority  opin- 
ion held  that  the  foregoing  facts  constituted  a  misrepre- 
sentation of  material  facts  and  failure  to  cooperate  as  a 
matter  of  law.  There  was  no  conflict  whatsoever  in  the 
evidence  as  to  the  making  of  the  four  different  statements 
or  as  to  the  motive  or  intent  for  making  such  conflicting 
statements.  On  the  contrary,  the  evidence  definitely 
showed  an  intent  to  defraud  the  insurance  company  so 
that  the  guest  could  get  damages.  Clearly  the  case  is 
one  of  non-cooperation  in  the  light  of  the  repeated  false 
statements  upon  obviously  material  facts. 

The  case  of  Valladao  v.  Firemans  Fund  Indcm.  Co. 
(13  Cal.  2d  322,  89  P.  2d  643  (April.  1939))  is  likewise 
easily  distinguishable  from  the  instant  case.  In  that  case 
the  assured  had  pleaded  guilty  to  and  been  fined  for  two 
reckless  driving  charges  prior  to  the  accident  in  question. 
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The  assured  was  the  driver  but  fled  the  scene  of  the 
accident  and  represented  that  another  party  had  been 
driving-,  and  that  the  assured  had  not  even  been  in  the 
truck  at  the  time  of  the  accident.  A  day  or  two  later 
the  assured  again  made  the  same  false  statements  to  the 
insurance  company.  When  action  was  filed  against  him 
the  assured  again  made  the  same  false  representations  to 
the  insurance  company  attorney.  Later  the  same  day  he 
visited  the  scene  of  the  accident  with  the  attorney  and 
related  the  same  falsifications  in  detail.  On  a  fifth  oc- 
casion the  assured  verified  answers  based  upon  the  mis- 
representations. A  month  or  two  later  he  called  upon 
the  insurance  company  attorney  and  again  related  in 
detail  the  same  misstatements. 

Obviously  in  that  case  there  was  a  repeated  and  pro- 
longed failure  on  the  part  of  the  assured  to  cooperate 
with  the  insurance  company  and  tell  the  truth  with  intent 
to  defraud  the  insurance  company  and  protect  himself 
against  criminal  prosecution.  The  court  pointed  out  that 
the  assured  had  knowingly,  wilfully  and  repeatedly  mis- 
represented the  identity  of  the  person  driving  the  truck 
at  the  time  of  the  accident,  a  fact  unquestionably  ma- 
terial to  the  insurer. 

The  court  then  stated  at  page  330  as  follows: 

"It  is  generally  established,  and  we  shall  not  pause  to 
refer  to  the  authorities,  that  what  constitutes  cooper- 
ation (or  the  lack  of  it)  on  the  part  of  the  assured, 
within  the  meaning  and  effect  of  a  cooperation  clause, 
is  ordinarily  a  question  of  fact.  This  is  so  because 
a  dispute  normally  exists  as  to  the  actual  statements 
and  conduct  of  the  assured  in  the  premises  or  because 
of  the  existence  of  an  uncertainty  as  to  the  intent  or 
motive  underlying  his  statements  or  conduct."  (Em- 
phasis ours.) 
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In  that  case,  there  was  no  dispute  whatsoever  con- 
cerning the  falsification  or  the  intent  or  motive  underlying 
the  falsifications.  In  our  case,  on  the  contrary,  there  is 
a  definite  issue  as  to  the  intent  or  motive  and  good  faith 
of  the  assured  in  making  the  statements  he  did.  It  is 
submitted  that  the  preponderance  of  the  evidence  and  at 
least  the  substantial  evidence  is  to  the  effect  that  Towry's 
only  motive  and  intent  in  making  his  misrepresentations 
at  the  time  of  the  deposition  (admittedly  false)  was  to 
protect  the  insurance  company  and  to,  in  good  faith,  co- 
operate with  it.  As  to  statements  made  previous  to  the 
deposition  by  Towry  which  Standard  claims  were  false,  a 
dispute  exists  as  to  the  actual  falsehood  of  such  state- 
ments, Towry  explaining  that  he  did  not  imbibe  in  intoxi- 
cating liquor  as  he  understood  the  meaning  of  those  words. 
The  jury  resolved  this  conflict  in  his   favor. 

There  is  also  the  further  distinction  of  the  case  at  bar 
on  the  grounds  that  there  was  a  conflict  as  to  the  materi- 
ality of  the  misrepresentations  by  Towry. 

Thus,  when  we  analyze  the  Valladao  case,  we  find  that 
it  is  authority  for  the  position  of  the  plaintiff  Winget 
rather  than  for  the  defendant  Standard. 

The  case  of  Margellini  v.  Pacific  Automobile  Ins.  Co. 
(33  Cal.  App.  2d  93,  91  P.  2d  136  (May,  1939))  involved 
a  cooperation  clause  which  provided  that  the  insured  should 
give  immediate  written  notice  of  any  accident  with  the 
fullest  information  obtainable,  including  names  and  ad- 
dresses of  witnesses,  forward  any  notice  of  suits  and  aid 
in  effecting  settlements,  in  obtaining  evidence  and  wit- 
nesses and  to  fully  cooperate  with  the  company  at  all 
times.  There,  the  insured's  wife  was  in  an  accident, 
failed  to  report  to  the   insurance  company,   disappeared 
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without  any  forwarding  address,  and  concealed  herself 
despite  repeated  and  prolonged  efforts  to  locate  her,  even 
by  her  own  attorney.  The  insurance  company  obtained 
offers  of  settlement  well  under  the  judgment  subsequently 
obtained.  The  assured  reported  to  the  company  and  ad- 
vised he  would  get  the  information  concerning  the  acci- 
dent as  soon  as  he  located  his  wife.  He  failed  to  contact 
them  again  at  all.  He  and  his  wife  were  served  with 
summons  and  complaint  almost  a  year  after  the  accident 
and  waited  three  months  htiovQ  sending  same  to  the  in- 
surance company  which  then  returned  the  papers  refusing 
to  defend.  Obviously  there  was  failure  to  comply  with 
the  clause  in  the  policy  requiring  that  they  give  "imme- 
diate" notice,  etc.  No  false  statements  were  involved  at 
all.  Certainly  the  insurance  company  could  not  be  re- 
quired to  defend  when  it  had  no  information  concerning 
the  accident  furnished  to  it  by  the  assured. 

In  Home  Indemnity  Co.  of  New  York  v.  Standard 
Accident  Insurance  Company  of  Detroit  (167  F.  2d  919, 
C.  C.  A.  9th  (May,  11,  1948)),  cited  by  Standard,  the 
assured  did  the  following  things:  First,  he  stated  to  the 
company  that  he  had  not  been  in  an  accident,  had  not 
struck  anyone,  knew  nothing  about  the  accident  and  his 
car  was  damaged  at  the  race  track.  Second,  he  gave 
sworn  statements  to  the  company  therein  repeatedly  deny- 
ing he  had  been  in  an  accident,  by  7  unqualified  denials 
and  3  modified  denials.  Third,  he  later  informed  the 
company  he  had  fallen  asleep  and  the  accident  may  have 
happened  then.  Fourth,  he  told  the  company  he  was 
going  to  plead  guilty  to  a  charge  of  failing  to  stop  and 
render  assistance  (480  Cal.  Veh.  Code)  and  "can't  tell 
you  why"  (it  appeared  that  the  assured  by  entering  such 
a  plea  escaped  prosecution  for  manslaughter).     Fifth,  the 
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insurance  company  objected  to  the  assured's  attorney  in 
the  criminal  matter  that  the  guihy  plea  should  not  be  en- 
tered but  this  was  to  no  avail.  Sixth,  the  assured  pleaded 
guilty.  Seventh,  the  assured  signed  answers  admitting  he 
was  involved  in  the  accident  after  the  insurance  company 
had  prepared  for  him  answers  denying  he  was  in  it.  In 
that  case,  it  appears  clear  that  the  assured  was  trying  to 
defraud  the  insurance  company  with  the  intent  of  saving 
himself  from  a  manslaughter  prosecution. 

There  was  no  serious  dispute  in  the  evidence  as  to  the 
accuracy  of  the  seven  acts  and  representations  above  de- 
scribed. The  Appellate  Court  pointed  out  that  in  setting 
aside  the  trial  court's  findings  as  "clearly  erroneous,"  "the 
first  two  of  these  findings  are  inferences  from  undisputed 
testimony  or  documentary  evidence,  from  which  we  are 
in  as  good  a  position  to  draw  deductions  as  was  the 
court  below."  There  was  no  question  as  to  the  falsity 
of  the  statements  nor  as  to  the  intent  or  motive  of  the 
insured  in  making  them  in  that  case.  The  case  is  clearly 
distinguished  from  the  present  one  where  those  questions 
exist. 

In  the  case  of  Salonen  v.  Paanenen  (71  N.  E.  2d  227 
(Mass.,  1947))  the  assured  gave  a  statement  to  the  ad- 
juster for  the  company  shortly  after  the  accident  in  which 
she  stated  that  she  noticed  a  Ford  traveling  in  the  oppo- 
site direction  but  she  did  not  remember  much  after  that; 
that  she  moved  over  a  little  closer  to  her  right  side  of  the 
road  and  that  her  auto  must  have  gone  off  the  road  and 
struck  a  tree  on  the  right  side  and  that  she  was  unable 
to  say  whether  or  not  the  Ford  had  crowded  her  ofif  the 
road.  She  also  stated  that  the  guest  in  the  car  did  not 
object  to  the  manner  of  the  speed  of  her  auto  on  this 
occasion. 
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At  the  trial,  she  testified  repudiating  material  portions 
of  this  first  statement  and  elaborated  a  substantially  dif- 
ferent version  of  the  accident,  which  in  substance  was 
that  she  was  traveling  at  40  to  45  miles  per  hour,  her 
automobile  swerved  from  one  side  of  the  road  to  the  other 
several  times,  the  guest  objected  to  the  manner  in  which 
she  was  driving,  that  she,  without  slackening  her  speed, 
looked  around  to  comment  about  some  milk  that  the  guest 
had  spilled  and  while  doing  this  the  automobile  went  oif 
the  road.  She  also  testified  that  she  did  not  see  the  old 
Ford  referred  to  in  the  first  statement.  She  admitted 
that  she  desired  to  see  her  sister,  the  guest,  compensated 
for  her  injuries.  Clearly  she  disclosed  an  intent  to  de- 
fraud the  insurance  company  for  the  benefit  of  her  sister 
and  obviously  the  only  holding  of  the  court  in  such  a 
situation  would  be  that  the  intentional  furnishing  of  such 
false  information  of  a  material  nature  would  be  a  breach 
of  the  cooperation  clause. 

In  all  of  the  foregoing  cases  cited  by  defendant  Stand- 
ard, a  definite  intent  to  defraud  the  insurance  company 
existed,  there  was  no  conflict  regarding  the  nature  of  the 
acts  or  false  statements  or  of  the  motive  or  intent  under- 
lying the  making  of  them  and  the  materiality  of  each  mis- 
statement or  failure  to  act  stuck  out  like  a  sore  thumb. 
On  the  other  hand,  in  the  case  at  bar,  there  is  no  evidence 
whatsoever  of  any  intent  to  defraud  the  insurance  com- 
pany, the  evidence  at  least  substantially  shows  that  the 
assured's  intent  and  motive  was  to  cooperate  with  the 
insurance  company  and  it  seems  entirely  without  merit 
to  contend  that  the  drinking  of  5  or  6  small  bottles  of 
beer  over  a  period  of  7  or  8  hours  is  material  in  any  way 
to  the  defense  of  a  wilful  misconduct  case.  Obviously  the 
man  was  not  intoxicated  and  if  he  was  not  intoxicated  he 
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must  be  deemed  to  have  been  sober.  His  acts  of  wilful 
misconduct  are  entirely  separate  and  distinct  from  any 
intoxication  or  lack  of  intoxication.  At  least  there  was 
a  conflict  in  the  evidence  as  to  the  materiality  of  the  rep- 
resentations, which  conflict  was  resolved  in  favor  of  plain- 
tiff Winget. 

(b)  Law    Supporting    Propositions    That    Cooperation    Is    a 
Question  of  Fact  and  Appellate  Court  is  Bound. 

The  case  of  SJiazv  v.  Imperial  Mutual  L  &  B  Assn. 
(4  Cal.  App.  2d  534  at  537)  states  as  follows: 

"The  rule  is  well  established  that  an  untrue  state- 
ment, in  order  to  avoid  an  insurance  policy,  must 
have  been  knowingly  and  intentionally  made  zcith  the 
iutcufiou  of  defrauding  the  insurer;  and  whether  a 
false  statement  was  so  made  is  a  question  of  fact 
for  the  jury  or  trial  court/'     (Emphasis  ours.) 

See  also, 

Pedrotti  v.  American  National  Fire  Ins.   Co.   (90 
Cal.  App.  668),  and 

Miller  v.  Fircmans  Fund  Ins.   Co.    (6  Cal.   App. 
395). 

In  Porter  v.  Employers,  etc.,  Corp.   (40  Cal.  App.  2d 
502)  the  court  said  at  pages  510  and  511  as  follows: 

"What  constitutes  cooperation,  or  lack  of  it,  on  the 
part  of  the  assured  within  the  meaning  of  such 
clauses,  is  a  question  of  fact,  except  where  there  is 
no  dispute  in  the  evidence.  (Valladao  v.  Firemans 
Fund  Indem.  Co.,  supra).  Where,  however,  there 
is  a  conflict  as  to  what  was  said  by  the  insured,  that 
conflict,  hke  other  conflicts,  is  determined  by  the 
findings  of  the  lower  court." 
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In  that  case  there  was  a  substantial  discrepancy  be- 
tween statements  made  by  the  assured  shortly  after  the 
accident  while  she  was  in  the  hospital,  as  written  down 
by  the  insurance  adjuster  and  signed  by  the  assured,  and 
the  testimony  of  the  assured  at  the  trial.  The  court  held 
that  there  was  no  evidence  that  the  insured  wilfully  made 
any  false  statements,  or  that  she  did  not  act  in  good  faith 
or  that  she  did  not  make  a  full,  fair  and  complete  dis- 
closure in  any  material  respect  to  the  insurance  company. 
Likewise,  in  the  case  at  bar,  there  is  evidence  of  good 
faith  and  certainly  there  is  no  evidence  that  the  assured 
made  any  statements  to  the  insurance  company  which  were 
false.  It  is  true  that  he  made  false  statements  to  attor- 
neys for  the  plaintiffs  in  the  case  but  not  to  the  insurance 
company  in  violation  of  his  obligation  under  the  policy. 
Nor  is  there  any  intent  in  the  instant  case  to  defraud  the 
insurance  company. 

In  the  case  of  Pacific  Indem.  Co.  v.  McDonald  ((9th 
Cir.)  107  F.  2d  446,  131  A.  L.  R.  208)  the  assured 
made  false  statements  to  the  company  and  then  about  a 
week  later  corrected  the  statements  truly  stating  the  facts 
concerning  the  accident.  The  case  involved  intoxication 
and  gross  negligence  on  the  part  of  the  assured  in  injur- 
ing his  guest.  The  insurance  company  brought  a  declara- 
tory relief  action  to  determine  whether  they  were  required 
under  the  policy  to  defend,  claiming  non-cooperation  by 
giving  of  the  false  statements.  The  court  held  that  it 
was  a  matter  for  the  jury  as  to  whether  the  assured  had 
cooperated   with   the  company. 

In  Norton  v.  Central  Surety  &  Ins.  Co.,  9  Cal.  App. 
2d  598  (1935))  the  injured  guest  obtained  a  judgment 
and  sought  recovery  against  the  insurance  company  which 
defended  on  the  basis  of  non-cooperation  by  its  assured. 
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The  jury  found  against  the  defense  of  non-cooperation, 
and  the  court  held  that  the  issue  of  lack  of  cooperation 
on  the  part  of  the  assured  sufficient  to  constitute  a  breach 
of  the  policy,  was  one  of  fact  and  that  the  burden  of 
proving  this  affirmative  defense  is  obviously  on  the  in- 
surer. The  court  stated  that  the  implied  accurate  findings 
of  the  jury  on  the  question  of  cooperation  as  well  as  by 
the  trial  court  in  ruling  on  motions  is  conclusive  on  the 
appeal  unless  it  can  be  held  as  a  matter  of  law  that  the 
evidence  in  the  case  is  without  substantial  conflict  and  the 
only  reasonable  inference  to  be  drawn  therefrom  is  con- 
trary to  said  findings.  The  power  of  the  reviewing  court 
begins  and  ends  with  the  inquiry  as  to  whether  there  is 
any  substantial  evidence  in  the  case  to  sustain  the  find- 
ings or,  if  the  evidence  be  conflicting,  whether  the  facts 
and  circumstances  are  such  that  reasonable  minds  might 
draw  different  inferences  therefrom  and  if  these  inquiries 
be  answered  in  the  affirmative,  the  findings  must  be  sus- 
tained. Moreover,  in  determining  these  questions,  all  in- 
ferences reasonably  deducible  from  the  evidence  favorable 
to  the  prevailing  party  must  be  indulged  in  by  the  re- 
viewing court. 

In  the  case  of  Mercer  Casualty  Co.  v.  Lezvis  (41  Cal. 
App.  2d  918)  the  insurance  company  attempted  to  avoid 
liability  on  a  policy  on  the  basis  that  the  representations 
on  the  application  for  the  policy  were  fraudulent.  How- 
ever, the  evidence  showed  that  the  application  was  filled 
out  by  agents  of  the  insurance  company.  The  court  held 
that  obviously  there  can  be  no  misrepresentation  where 
there  was  no  representation  and  there  can  be  no  breach 
of  warranty  without  warranty.  In  the  instant  case,  there 
was  no  representation  to  the  insurance  company  that  was 
false  but  only  to  attorneys  for  opposing  parties  who  had 
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called   the   assured   as   their   witness.      The   clause   upon 
which  Standard  relies  states  that  the  insured  "shall  co- 
operate with  the  company"  and  says  nothing  about  his 
cooperation  with  anyone  else. 

In  the  Mercer  case,  the  court  held  that  there  was  no 
failure  to  cooperate  with  the  insurance  company  in  re- 
sponse to  any  demand  made  by  them  of  such,  and  that 
the  question  of  cooperation  was  a  matter  of  fact  and  that 
the  finding  of  the  trial  court  upon  substantial  evidence 
supporting  it  is  conclusive. 

See  also  Patihans  v.  Associated  Indem.  Corp.  (8  Cal. 
App.  2d  532)  where  the  court  held  that  lack  of  cooper- 
ation on  the  part  of  the  insured  sufficient  to  constitute  a 
breach  of  policy  is  one  of  fact  and  that  the  Appellate 
Court  would  not  disturb  the  finding  of  the  jury  that  the 
acts  of  the  insured  did  not  constitute  a  material  breach 
of  the  cooperation  clause. 

In  Worniington  v.  Associated  Indem.  Corp.  (13  Cal. 
App.  2d  321),  hearing  in  the  Supreme  Court  denied,  the 
court  held  that  a  representation  even  though  untrue,  does 
not  affect  the  validity  of  a  policy  of  insurance  unless  it  is 
material.  In  that  case,  the  insured  did  not  appear  at  the 
trial  but  he  did  report  the  accident  within  48  hours  after 
it  occurred  and  gave  his  deposition.  At  the  time  the  as- 
sured's  deposition  was  taken  the  insurance  company  coun- 
sel was  present  with  full  opportunity  to  examine  the  as- 
sured. The  court  stated  that  in  its  opinion  the  finding 
of  the  trial  court  that  the  assured  fully  cooperated  with 
the  defendant  insurance  company  in  the  preparation  of  the 
defense  of  said  action  was  conclusive  because  of  the  sub- 
stantiality of  evidence  to  sustain  the  decision  arrived  at  by 
the  trial  court  upon  this  issue. 
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Rule  61,  28  U.  S.  C.  A.  (Fed.  Rules  Civil  Procedure) 
provides  as  follows: 

''No  error  in  either  the  admission  or  the  exclusion 
of  evidence  and  no  error  or  defect  in  any  ruling  or 
order  or  in  anything  done  or  omitted  by  the  court  or 
by  any  of  the  parties  is  ground  for  granting  a  new 
trial  or  for  setting  aside  a  verdict  or  for  vacating, 
modifying  or  otherwise  disturbing  a  judgment  or 
order,  unless  refusal  to  take  such  action  appears  to 
the  court  inconsistent  with  substantial  justice.  The 
court  at  every  stage  of  the  proceeding  must  disregard 
any  error  or  defect  in  the  proceeding  which  does  not 
affect  the  substantial  rights  of  the  parties." 

Thus,  in  the  instant  case,  submission  of  the  issue  of 
cooperation  to  the  jury  in  the  lower  court  to  determine 
whether  Towry  cooperated  on  a  material  matter  and  to 
determine  his  motives  and  intent  and  good  faith  is  not 
error  and  no  proof  of  substantial  injustice  can  be  shown. 
The  jury  must  necessarily  have  determined  the  misrepre- 
sentations were  not  material  and  that  the  assured's  motives 
and  intent  were  in  good  faith. 

In  Pacific  Portland  Cement  Co.  v.  Food  Mach.  & 
Chem.  Corp.  (178  F.  2d  541  (9th  Cir.))  the  court  holds 
that  the  trial  court's  interpretation  is  not  binding  on  ap- 
peal but  the  reviewing  court  will  attach  weight  to  the 
trial  court's  interpretation  and  will  follow  it  if  it  is  rea- 
sonable and  will  not  substitute  another  interpretation  al- 
though it  seems  equally  tenable  and  a  court  of  appeals 
may  draw  its  own  inferences  from  undisputed  facts  or 
purely  documentary  evidence.  The  court  there  held  that 
a  finding  is  "clearly  erroneous"  when,  although  there  is 
evidence  to  support  it.  the  reviewing  court  on  the  entire 
evidence  is  left  with  the  definite  and  firm  conviction  that 


—21— 

a  mistake  has  been  committed.  Under  the  rule  that  find- 
ings may  not  be  set  aside  unless  they  are  clearly  erro- 
neous, the  findings  of  the  trial  judge  will  not  be  disturbed 
if  supported  by  substantial  evidence  after  giving  full  ef- 
fect to  the  opportunity  which  the  trial  judge  had  to  ob- 
serve the  witnesses,  judge  their  credibility  and  draw  infer- 
ences from  contradictions  of  the  testimony  of  even  the 
same  witness. 

Thus,  in  the  Home  Indemnity  Co.  case  (supra)  cited  by 
Standard,  the  court  pointed  out  that  judicial  review  of 
findings  of  the  trial  court  does  not  have  the  statutory  or 
constitutional  limitations  of  findings  by  administrative 
agencies  or  by  a  jury  and  that  the  Appellate  Court  may 
reverse  findings  of  fact  by  the  trial  court  where  clearly 
erroneous.  However,  under  Rule  61  (supra),  the  Ap- 
pellate Court  could  not  reverse  findings  of  a  jury  unless 
it  appears  to  be  inconsistent  with  substantial  justice. 

In  Bernadich  v.  Bernadich  ((Mich.)  283  N.  W.  5), 
the  plaintiflP  was  injured  in  an  accident  in  the  vehicle 
driven  by  her  cousin.  The  cousin  ran  ofif  the  pavement 
into  a  culvert  and  the  automobile  was  overturned.  The 
cousin  (assured)  advised  the  insurance  company  a  few 
days  after  the  accident  that  it  was  due  to  the  negligence 
of  the  operator  of  another  vehicle  coming  toward  him. 
Approximately  four  months  after  the  accident  the  as- 
sured gave  the  insurance  company  a  similar  false  state- 
ment. Approximately  18  months  later  he  again  repeated 
the  statement  and  then  shortly  thereafter  when  the  case 
was  about  to  be  called  for  trial  the  assured  advised  the 
company  the  truth  that  there  was  no  oncoming  car.  The 
question  was  submitted  to  the  jury  which  found  that  the 
defendant  did  not  attempt  to  perpetrate  a  fraud  on  the 
insurance  company.     The  Appellate  Court  held  there  was 
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no  proof  of  failure  to  comply  with  the  provisions  of  the 
policy  requiring  the  insured  to  cooperate  and  assist  and 
quoted  with  approval  language  from  the  case  of  Rockmiss 
V.  New  Jersey  Manufacturers  Assn.  Ins.  Co.,  112  N.  J. 
L.  136,  169  Atl.  663)  to  the  effect  that  the  version  of  the 
insured  of  the  occurrence  contained  in  the  first  statement 
tended  to  relieve  him  from  negligence,  and  it  cannot  be 
said  that  this  denotes  a  failure  to  cooperate  and  assist 
the  insurer  in  making  a  defense  or  a  purpose  to  perpe- 
trate a  fraud.  Rather  the  reverse  is  the  case.  The  in- 
sured thereby  evinced  a  willingness  and  purpose  to  cooper- 
ate with  and  assist  the  insurer  in  resisting  the  claims  for 
damages  asserted  by  the  plaintiff. 

From  all  of  the  foregoing  it  is  apparent  that  in  all 
cases  cited  by  defendant  Standard,  the  assured  had  a 
motive  to  deceive  other  than  that  of  cooperation,  such  as 
keeping  out  of  jail,  preventing  second  arrest,  losing  a 
driver's  license,  helping  a  relative  to  recover  damages, 
etc.  In  the  instant  case  there  is  no  evidence  at  all  to 
support  any  such  motive  on  the  part  of  Towry.  On  the 
contrary,  the  evidence  shows  by  the  great  weight  thereof 
that  Towry  intended  to  help  the  insurance  company  in 
making  his  false  statements. 

In  the  light  of  these  facts  and  the  law  set  forth  by 
plaintiff  Winget  above,  it  is  clear  that  the  question  of 
cooperation  is  one  of  fact  which  has  been  determined  in 
Winget's  favor  by  the  jury  and  which  should  not  be  dis- 
turbed upon  appeal. 
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(c)  Prompt  Withdrawal  and/or  Estoppel. 

It  seems  needless  to  pursue  this  argument  further, 
however,  there  are  two  additional  theories  upon  which  the 
Appellate  Court  may  find  in  favor  of  Winget.  First  of 
all,  prompt  withdrawal  of  a  false  statement  without  a 
showing  of  prejudice  cures  the  falsification. 

It  is  to  be  noted  that  approximately  30  days  after  he 
gave  his  false  statement  at  the  deposition  and  at  the  first 
opportunity,  Towry  advised  the  insurance  adjuster  of  the 
truth  regarding  his  drinking.  In  that  30-day  period 
nothing  took  place  which  could  in  any  way  prejudice  the 
insurance  company.  The  case  of  Pacific  Indem.  Co.  v. 
McDonald  ((9th  Cir.)  107  F.  2d  446,  131  A.  L.  R.  208) 
holds  that  the  prompt  withdrawal  of  a  falsehood  cured 
the  default  of  an  assured  who  made  the  same  in  the  ab- 
sence of  some  showing  that  the  company  was  prejudiced 
by  the  delay  in  the  telling  of  the  truth. 

There  is  also  the  question  of  whether  the  insurance 
company  was  estopped  to  deny  its  liability.  It  is  to  be 
noted  that  as  early  as  April,  1949,  the  defendant  Mack 
advised  Medlen  of  the  insurance  company  that  Towry  had 
been  drinking  beer.  [Tr.  p.  176.]  He  made  no  inquiry 
of  Towry  regarding  the  drinking  of  beer  until  late  No- 
vember or  early  December.  About  November  10,  1949, 
Medlen  again  received  information  to  the  effect  that 
Towry  had  been  drinking  beer.  He  finally  called  upon 
Towry  in  late  November  or  December  and  obtained  the 
truth.  At  the  time  Medlen  obtained  this  information  he 
advised  Towry  to  keep  it  quiet  and  Towry,  following  his 
instructions,  did  so.  Nothing  further  was  done  until 
February  28.  1950,  at  which  time  Mr.  Ellerby  of  the 
insurance  company  questioned  Towry  without  giving  him 
opportunity  to  explain  his  answers.     Trial  of  the  case 
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was  set  for  March  27,  1950,  but  the  insurance  company 
did  nothing  until  March  13th  at  which  time  they  wrote 
a  letter  and  misdirected  it  to  Towry  advising  that  they 
were  disclaiming  liability.  They  then  attempted  to  with- 
draw from  the  case  on  the  very  eve  of  the  trial.  In  the 
light  of  this  continued  participation  on  the  part  of  the 
insurance  company  in  the  defense  of  Towry,  for  almost 
a  year,  with  knowledge  of  the  fact  that  he  had  been 
drinking  beer  and  then  to  suddenly  attempt  withdrawal 
from  the  case  at  a  time  when  the  preparation  of  a  defense 
by  other  counsel  was  considerably  hampered  by  the  short- 
ness of  time  before  trial,  appears  to  the  writer  to  be  lull- 
ing the  assured  into  a  sense  of  security  and  amounting 
to  an  estoppel  to  deny  liability. 

The    Court    Did    Not    Commit    Error    in    Permitting 
Towry  to  Explain  Changes  in  His  Deposition. 

Defendant  Standard  at  page  17  of  its  brief  claims  that 
it  was  error  for  the  trial  court  to  admit  the  explanation 
by  Towry  to  his  personal  attorney  of  the  facts  surround- 
ing the  giving  of  his  deposition  and  of  his  state  of  mind 
at  that  time.  Mr.  Willard,  the  personal  attorney,  was 
called  as  a  witness  for  defendant  Standard  and  upon  di- 
rect examination  was  asked  whether  he  had  discussed  the 
taking  of  the  deposition  with  Towry  and  concerning  the 
conversation  that  was  had  between  Willard  and  Towry. 
[Tr.  pp.  90  to  93.]  In  other  words,  defendant  Standard 
opened  it  up  on  direct  examination  and  on  cross-exami- 
nation plaintiff  Winget  was  entitled  to  go  into  the  details 
of  that  conversation. 

This  evidence  was  admissible  on  another  ground  also, 
namely,  to  prove  the  state  of  mind,  intent  or  motive  of 
Towry  at  the  time  of  the  giving  of  his  deposition.     (See 
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Spragiie  v.  Walton  (145  Cal.  234)  holding  that  there  is 
no  better  proof  of  intention  than  declared  intention.  See 
also  Dinneen  v.  Younger  ((1943)  57  Cal.  App.  2d  200), 
Hansen  v.  Bear  Film  Co.  ((1946)  28  Cal.  2d  154)  and 
Whitlozv  V.  Durst  ((1942)  20  Cal.  2d  523),  all  holding 
that  when  intent  is  a  material  element  of  a  disputed  fact, 
declarations  made  after  as  well  as  before  and  at  the 
time  of  the  act  that  indicate  the  intent  with  which  the 
actor  performed  the  act  are  admissible  in  evidence  as  an 
exception  to  the  hearsay  rule,  irrespective  of  whether  the 
declarations  are  self-serving.  See  also,  Kat2  v.  Enos 
((1945)  68  Cal.  App.  2d  266)  holding  that  the  declara- 
tions of  a  decedent  to  his  attorney  as  to  the  intent  with 
which  he  executed  a  deed  are  competent  on  the  issue  of 
such  intent. 

The  Court  Did  Not  Commit  Error  in  Excluding 
Standard's  Exhibit  D. 

The  objection  of  Winget  to  the  offer  of  Exhibit  D 
on  the  grounds  that  there  was  no  proper  foundation  laid 
was  sustained  by  the  trial  court.  [Tr.  p.  124.]  The 
ruling  was  proper.  Towry  testified  that  he  had  not  read 
the  statements  nor  had  it  read  to  him  and  did  not  know 
what  it  contained  and  that  he  merely  followed  the  in- 
structions of  the  insurance  adjuster  and  signed  the  state- 
ment. It  might  properly  be  contended  that  the  statement 
would  be  binding  upon  Towry  if  it  were  in  the  hands  of 
an  innocent  party  to  the  transaction  but  where  the  state- 
ment, as  in  this  case,  was  prepared  by  the  insurance 
adjuster  and  signed  by  Towry  without  him  knowing  what 
it  contained,  obviously  there  is  insufficient  foundation  upon 
which  to  allow  the  introduction  of  the  statement  into  evi- 
dence so  as  to  bind  Towry. 
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Standard  offered  to  prove  by  the  witness  Towry  that 
Towry  gave  a  report  to  a  representative  of  the  Highway 
Patrol  in  which  he  stated  that  he  had  not  been  drinking. 
This  offer  was  made  after  Towry  had  testified  as  follows: 
"I  don't  recall  what  I  told  the  Highway  Patrol  that  night." 
[Tr.  p.  168.]  The  meeting  that  night  with  the  Highway 
Patrol  was  the  only  meeting  with  the  patrol  that  Towry 
had  or  testified  to.  In  the  light  of  such  testimony,  the 
court  properly  refused  the  offer  of  proof. 

If  the  defendant  Standard  had  wished  to  get  the  state- 
ment into  evidence,  it  would  seem  that  it  should  have 
brought  the  adjuster  Fraser  to  testify  regarding  the  state- 
ment as  well  as  the  member  of  the  Highway  Patrol  who 
did  the  questioning.  No  excuse  for  its  failure  to  bring 
either  of  these  witnesses  was  offered  by  defendant  Stand- 
ard and  in  the  light  of  such  failure,  defendant  Standard 
would  seem  to  have  waived  its  right  to  establish  a  proper 
foundation  for  the  admission  of  Exhibit  D. 

The  only  thing  authentic  about  the  document  established 
by  the  evidence  was  the  signature  of  Towry  to  which  he 
testified.  The  situation  is  much  like  that  in  the  case  of 
books  of  account  which  must  be  established  by  independent 
proof  as  to  their  correctness  before  they  are  admissible  in 
evidence.     See  Kerns  v.  Dean  {77  Cal.  555). 

In  the  case  of  Woodman  v.  Pacific  Indem.  Co.  {Z2>  Cal. 
App.  2d  321  at  329)  the  court  points  out  as  follows: 

"Section  4^  of  Article  VI  of  the  Constitution  pro- 
hibits us  from  reversing  a  judgment  'on  the  ground 
.     .     .     of  improper  admission  or  rejection  of  evi- 
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dence  .  .  .  unless  .  .  .  the  court  shall  be  of 
opinion  that  the  error  complained  of  has  resulted  in 
a  miscarriage  of  justice.'  .  .  .  We  are  therefore 
precluded  by  the  Constitution  from  reversing  the 
judgment  on  that  ground." 

Rule  61,  28  U.  S.  C.  A.  (Fed.  Rules  of  Civil  Proc.) 
would  likewise  apply  as  does  Hughes  v.  Pacific  Wharf 
and  Storage  Co.  (188  Cal.  210).  In  that  case  the  ex- 
clusion of  a  letter  written  by  the  defendant  corporation 
to  the  plaintiff,  offered  for  the  purpose  of  showing  the 
contemporaneous  construction  of  the  contract  by  the  par- 
ties, could  not  have  resulted  in  a  miscarriage  of  justice 
where  other  evidence  of  greater  weight  upon  the  same 
subject  and  to  the  same  effect  as  the  letter  in  question 
was  received  in  evidence. 

At  this  point,  a  quotation  from  Porter  v.  Employers, 
etc.,  Corp.  (40  Cal.  App.  2d  502  at  513)  is  pertinent. 
There  the  court  stated  as  follows: 

"Certainly,  it  cannot  be  urged  seriously  that  Mrs. 
Adamson  is  responsible  for  the  carelessness  of  the 
adjusters  in  failing  to  record  her  statements  properly. 
Nor  can  it  be  contended  that  by  signing  statements 
without  reading  them,  in  which  statement  the  ad- 
justers carelessly  or  by  design  misrepresented  what 
had  been  told  them,  that  the  insured  was  guilty  of 
lack  of  cooperation  as  a  matter  of  law.  She  was  not 
dealing  with  these  adjusters  at  arm's  length.  As 
agents  of  her  insurance  company  she  was  entitled  to 
believe  that  they  would  prepare  a  proper  and  correct 
memorandum  of  her  statements." 
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When  Mr.  Fraser  of  the  insurance  company  gave 
Towry  the  statement  in  the  hospital  at  a  time  when  he 
was  suffering  from  his  injuries  in  the  accident,  and  re- 
quested Towry  to  sign  and  Towry  compHed,  he  thereby 
cooperated  with  the  insurance  company  in  signing  a  false 
statement.  The  insurance  company  made  the  false  state- 
ment for  him  to  sign.  Can  they  now  claim  the  benefit 
of  their  own  wrongful  act?  Isn't  that  getting  out  of 
their  policy  through  their  own  violation  of  duty  to  be 
truthful?  Can  the  insurance  company  on  the  one  hand 
demand  the  insured  be  truthful  to  them  and  on  the  other 
hand  insist  he  sign  false  statements  (prepared  by  them, 
whether  mistakenly  or  not),  and  take  advantage  of  such 
false  statement  at  a  later  date? 

In  addition,  the  good  faith  of  the  insurance  company 
in  the  case  is  further  in  doubt,  when  we  consider  the  fact 
that  Mr.  Ellerby  insisted  Towry  accompany  him  for  the 
purpose  of  taking  a  sworn  statement  on  February  28, 
1950,  in  which  Towry  was  denied  the  privilege  and  right 
of  explaining  his  answers.  After  having  instructed  as- 
sured to  remain  silent  concerning  his  false  statements, 
and  without  giving  him  the  opportunity  to  read  over  and 
make  corrections  of  his  deposition  in  accordance  with  the 
suggestion  and  stipulation  of  their  own  attorney  and  in 
accordance  with  the  right  to  correct  the  deposition  given 
him  by  statute  {Section  2206,  C.  C.  P.),  the  insurance 
company  surreptitiously  did  everything  to  avoid  its  lia- 
bility. 

The  evidence  appears  to  the  writer  to  indicate  from 
the  very  beginning  an  evil  design  on  the  part  of  the  in- 
surance company  to  get  out  from  under  a  binding  contract 
upon  the  flimsiest  excuses  imaginable.  Are  we  to  deny 
Towry  the  protection  for  which  he  paid  a  valuable  con- 
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sideration  on  the  evidence  produced  in  this  case?  How 
can  insurance  agents  expect  to  continue  the  sale  of  pol- 
icies if  precedent  is  to  be  established  such  as  this  sought 
by  defendant  Standard?  The  door  would  be  opened  for 
the  commission  of  fraud  by  insurance  companies  inducing 
poor  assureds  not  to  cooperate  to  the  loss  of  badly  in- 
jured plaintiffs  and  the  advantage  of  insurance  com- 
panies. 

Conclusion. 

The  preponderance,  or  at  least  the  substantial  evidence 
supports  the  verdict  of  the  jury.  The  issues  are  questions 
of  fact  for  the  determination  by  a  jury  and  the  Appellate 
Court,  in  the  interests  of  substantial  justice,  is  bound  by 
that  verdict. 

Respectfully  submitted, 

Neil  D.  Heily, 
Attorney  for  Appellant  and  Appellee  Vivian  Winget. 
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2  Glenn  0.  Prickett,  et  al.  vs. 

In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  Central 
Division 

Civil  No.  6274-PH 

GLENN  O.  PRICKETT,  H.  F.  WINANS  and  S. 
E.  WHITNEY,  on  behalf  of  themselves  and 
other  employees  similarly  situated, 

Plaintiffs, 

vs. 

CONSOLIDATED  STEEL  CORPORATION, 
LTD.,  a  corporation. 

Defendant. 

COMPLAINT  FOR  WAGES  AND  LIQUI- 
DATED DAMAGES  DUE  UNDER  THE 
FAIR  LABOR  STANDARDS  ACT  OF  1938 

By  way  of  comi)laint,  plaintiffs  complain  and 
allege,  as  follows: 

I. 

Plaintiffs  bring  this  action  on  behalf  of  them- 
selves and  all  other  employees  similarly  situated, 
pursuant  to  Sec.  16  (b)  of  the  Fair  Labor  Stand- 
ards Act  of  1938  (Public  No.  718,  75th  Cong.,  CH. 
676,  52  Stat.  1060-1069  (1938),  29  U.S.C.  Sec.  201- 
219),  hereinafter  referred  to  as  the  Act  to  recover 
overtime  wages,  liquidated  damages  and  attorneys^ 
fees. 

II. 

Jurisdiction  of  this  action  is  conferred  upon  the 
Court  by  [2]  Sec.  16  (b)  of  the  Act  and  by  Sec.  24 
(8)  of  the  Judicial  Code  (28  U.S.C.  Sec.  41  (8)). 
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III. 

Defendant  is  a  corporation  organized  under  the 
laws  of  the  State  of  California,  authorized  to  do 
business  therein  and  having  its  principal  place  of 
business  in  the  County  of  Los  Angeles,  state  of  Cali- 
fornia, within  the  jurisdiction  of  this  Court. 

IV. 

At  all  times  herein  mentioned,  defendant  was  en- 
gaged at  its  said  place  of  business  in  the  County  of 
Los  Angeles,  State  of  California,  within  the  juris- 
diction of  this  Court,  in  interstate  commerce  and  in 
the  production  of  goods,  to-wit,  ships,  for  interstate 
commerce  within  the  meaning  of  the  Act. 

V. 
Within  three  years  last  past,  defendant  employed 
the  plaintiffs  and  the  other  employees  similarly 
situated,  on  behalf  of  whom  this  action  is  brought, 
at  its  said  place  of  business,  as  maintenance  elec- 
tricians, marine  electricians,  stationary  engineers, 
operating  engineers,  mechanical  maintenance  em- 
ployees, toolroom  attendants,  toolroom  mechanics, 
warehousemen,  issue  and  receiving  clerks,  and  in 
various  other  crafts  and  capacities. 

YI. 

During  the  respective  periods  of  employment  by 
the  defendant,  as  aforesaid,  plaintiffs  and  said  other 
employees  similarly  situated,  were  compensated  at 
various  hourly  rates,  the  precise  period  of  employ- 
ment and  hourly  rates  at  which  plaintiffs  and  each 
such  employees  were  employed  are  contained  in  the 
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books  and  records  of  the  defendant,  and  are  not 
known  to  the  plaintiffs  at  the  present  time.  In  sub- 
stantially all  of  the  weeks  in  which  plaintiffs  and 
other  employees  similarly  situated  were  employed, 
they  were  credited  with  having  worked  forty-eight 
(48)  hours  or  more,  for  forty  (40)  hours  of  which 
they  were  paid  at  straight  time,  and  for  [3]  all 
hours  in  excess  of  forty  (40)  hours,  they  were  paid 
at  the  rate  of  time  and  one-half.  In  addition  to  said 
forty-eight  (48)  hours  or  more  for  which  they  were 
credited  and  paid,  the  plaintiffs  and  said  other  em- 
ployees similarly  situated  worked  one-half  (%)  hour 
each  day,  or  three  (3)  hours  or  more  each  week,  for 
which  they  were  not  credited  and  for  which  they 
received  no  compensation  whatsoever. 

VII. 

There  is  now  due,  owing  and  unpaid,  from  the 
defendant  to  the  plaintiffs,  and  to  each  of  the  em- 
ployees similarly  situated,  on  behalf  of  whom  this 
action  is  brought,  a  sum  equal  to  one  and  one-half 
times  the  regular  rate  at  which  each  such  employee 
was  employed,  and  for  which  he  was  compensated, 
times  three  (3)  or  more  hours  for  each  week  of  his 
employment  by  the  defendant,  and  for  which  he  was 
not  paid,  plus  an  equal  amoimt  as  liquidated  dam- 
ages. 

VIII. 

Section  16  (b)  of  the  Act  provides  that  the  Court 
in  this  action  shall,  in  addition  to  any  judgment 
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awarded  to  plaintiffs,  allow  a  reasonable  attorneys' 
fee  to  be  paid,  by  the  defendant. 

Wherefore,  plaintiffs  pray  judgment  against  the 
defendant  and  in  favor  of  the  plaintiffs  and  each  of 
the  employees  similarly  situated,  on  behalf  of  whom 
this  action  is  brought,  in  a  sum  equal  to  one  and  one- 
half  times  the  regular  rate  at  which  each  such  em- 
ployee was  employed,  times  three  (3)  or  more  hours 
for  which  he  was  not  paid  in  each  week  of  his  em- 
ployment by  the  defendant,  plus  an  equal  amount  as 
liquidated  damages,  plus  attorneys'  fees  for  services 
rendered  herein,  and  for  costs  of  suit  and  all  proper 
relief. 

MOHR  AND  BORSTEIN, 

By  /s/  ALFRED  J.  BORSTEIN, 

Attorneys  for  Plaintiffs. 

[Stamped]  :  Complaint  amended :  1st  date :  April 
6,  1949. 

[Endorsed]  :     Filed  Jan.  16,  1947.  [4] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTIONS :  TO  DISMISS  ACTION 
TO  STRIKE  MATTER  FOR  MORE  DEFI- 
NITE STATEMENT  AND  BILL  OF  PAR- 
TICULARS 

To  the  Plaintiffs  Herein  and  to  Their  Attorneys, 
Mohr  and  Borstein : 
Please  Take  Notice  that  on  Monday,  May  12, 1947, 
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at  10:00  o'clock  A.M.,  or  as  soon  thereafter  as  coun- 
sel can  be  heard  in  Court  Room  No.  3,  of  United 
States  District  Judge  Peirson  M.  Hall,  located  in 
the  United  States  Post  Office  and  Court  House  at 
Los  Angeles,  California,  the  defendant,  Consolidated 
Steel  Corporation,  by  and  through  its  attorneys,  will 
present  motions  for  orders  and  relief  as  follows : 

I. 

To  dismiss  the  pending  action  in  its  entirety. 

Said  motion  will  be  urged  upon  the  ground  that 
the  Complaint  herein  fails  to  state  any  claim  upon 
which  relief  can  be  granted  against  the  defendant. 

II. 

To  dismiss  the  pending  action  as  to  all  unnamed 
and  [5]  unidentified  claimants  in  whose  behalf 
plaintiffs  assert  the  right  to  bring  and  maintain 
said  action,  which  claimants  are  indenominately 
referred  to  in  the  Complaint  herein  (Para- 
graphs I,  V,  YI  and  VII)  as  ''other  employees 
similarly  situated,"  unless  each  of  said  claim- 
ants shall  intervene  or  otherwise  become  a  party 
of  record  in  said  action,  or  shall  designate  an 
agent  or  representative  to  maintain  said  action 
in  his  behalf  within  a  reasonable  period  of  time 
to  be  fixed  by  the  court  herein. 

Said  motion  will  be  urged  upon  the  ground  that 
unnamed  and  unidentified  claimants  have  no  status 
as  parties  to  said  action,  and  upon  the  further 
ground  that  ])laintiffs  have  no  right  to  bring  or 
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maintain  said  action  in  behalf  of  unnamed  and  un- 
identified claimants. 

III. 
To  strike  matters  stated  and  alleged  in  the  Com- 
plaint as  follows: 

1.  The  words  ^'and  all  other  employees  similarly 
situated,"  in  Paragraph  I,  page  1,  lines  25  and  26. 

2.  The  words  ^'and  all  other  employees  similarly 
situated,"  in  Paragraph  V,  page  2  line  16. 

3.  The  words  "and  all  other  employees  similarly 
situated,"  in  Paragraph  VI,  page  2,  lines  24,  25  and 
30;  page  3,  lines  3  and  4. 

4.  The  words  "and  each  such  employees,"  in 
Paragraph  VI,  page  2,  lines  26  and  27. 

5.  The  words  "and  to  each  of  the  employees 
similarly  situated,"  in  Paragraph  VII,  page  3,  line 
10. 

6.  The  words  "and  each  of  the  employees  simi- 
larly [6]  situated,"  in  the  Prayer,  page  3,  lines  22 
and  23. 

IV. 
To  require  plaintiffs  to  furnish  more  definite  state- 
ments and  a  bill  of  particulars  respecting  mat- 
ters, severally,  as  follows: 

1.  As  to  each  plaintiff  and  claimant,  a  statement 
describing  the  exact  nature  of  the  work,  labor  or 
other  services  performed. 

2.  A  detailed  statement  relative  to  the  "one-half 
(I/2)  hour  each  day,  or  three  (3)  hours  or  more  each 
week"  worked  by  the  several  claimants  "for  which 
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they  were  not  credited  and  for  which  they  received 
no  compensation  whatsoever"  as  alleged  in  Para- 
graph VI  of  the  Complaint,  which  statement  shall 
specify : 

(a)  The  exact  nature  of  work  performed  by  each 
claimant  during  said  one-half  (Yo)  hour  period  each 
day. 

(b)  Whether  the  alleged  work  was  performed 
prior  to  the  commencement  of  or  subsequent  to  the 
termination  of  the  regularly  established  shift  or 
hours  of  emi^loyment  of  each  claimant  or  preceding, 
during  or  subsequent  to  any  lunch,  rest  or  recrea- 
tional period  or  otherwise. 

(c)  Whether  the  one-half  (V2)  hour  period  each 
day  for  which  compensation  is  claimed,  includes  any 
effort  expended  or  interval  of  time  devoted  to  travel 
to  or  from  or  within  defendant's  plant  or  place  of 
business ;  and  if  so,  the  [7]  number  of  minutes  ex- 
pended in  each  such  act  of  travel. 

(d)  Whether  the  defendant  ordered,  instructed, 
notified  or  in  any  other  manner  required  or  directed 
claimants  or  any  of  them  to  expend,  devote  or  apply 
said  one-half  (V2)  hour  each  day  to  specified  duties, 
services,  occupations,  assignments  or  efforts ;  and  if 
so,  the  time,  place,  and  manner  of  performance 
thereof,  and  if  so,  the  name  and  official  position  of 
the  employee,  representative  or  officer  of  defendant 
who  initiated  or  enforced  such  requirement. 

3.  A  detailed  statement  as  to  all  claimants  re- 
ferred to  in  the  Complaint  (Paragraph  I,  page  1)  as 
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all  other  employees  similarly  situated,"  showing 
with  respect  to  each  such  claimant : 

(  a  )     claimant 's  name ; 

( b )  job  classification ; 

(c)  nature  of  duties  performed; 

(d)  period  of  employment  by  defendant;  and 

(e)  the  date,  form,  and  nature  of  every  authori- 
zation under  which  any  of  the  plaintiffs  assert  the 
right  to  represent  each  such  claimant  in  the  pending 
action. 

Said  motion  will  be  urged  upon  the  ground  that 
defendant  requires  the  designated  [8]  information 
in  order  to  prepare  its  defense  herein. 

The  foregoing  motions  Avill  be  based  upon  the 
pleadings  and  records  herein,  and  defendant  will 
rely  upon  the  Memorandum  of  Points  and  Author- 
ities filed  herewith. 

Dated:     April  11,  1947. 

ALFRED  WRIGHT  and 

HAROLD  F.  COLLINS, 

By  /s/  HAROLD  F.  COLLINS, 

Attorneys  for  Defendant 
Consolidated  Steel  Corpor- 
ation. 

[Endorsed]:     Filed  April  11,  1947.  [9] 
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At  a  stated  term,  to  wit:  The  February  Term. 
A.  D.  1947,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Divi- 
sion of  the  Southern  District  of  California,  held  at 
the  Court  Room  thereof,  in  the  City  of  Los  Angeles 
on  Monday  the  12th  day  of  May  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  forty-seven. 
Present :  The  Honorable :  Peirson  M.  Hall, 
District  Judge. 

[Title  of  Cause.] 

No.  6274-PH  Civil 
GLEN  O.  PRICKETT,  et  al.. 

Plaintiffs, 

vs. 

CONSOLIDATED  STEEP  CORP.,  LTD., 

Defendant. 

This  cause  coming  on  for  hearing  on  motion  of 
the  defendants  to  dismiss,  to  strike,  for  more  definite 
statement,  or  for  a  Bill  of  Particulars,  pursuant  to 
notice  thereof  filed  April  11,  1947;  Messrs  Mohr 
and  Borstein  by  Alfred  J.  Borstein,  Esq.,  appearing 
as  counsel  for  the  plaintiffs;  Harold  Collins,  Esq., 
appearing  as  counsel  for  the  defendant ;  coimsel  for 
plaintiff  states  he  is  willing  to  grant  a  Bill  of  Par- 
ticulars, whereup  motion  for  Bill  of  Particulars  is 
granted  and  all  other  motions  are  stricken  from  the 
calendar.  [16] 
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[Title  of  District  Court  and  Cause.] 

BILL  OF  PARTICULARS 

To  the  Defendant,  Consolidated  Steel  Corporation, 
Ltd.,  and  to  Their  Attorney: 

The  following  is  the  Bill  of  Particulars  demanded 
by  you : 

The  names  of  the  plaintiffs  and  the  other  claim- 
ants similarly  situated  to  them,  together  with  job 
classification  of  each  of  them,  and  their  approximate 
dates  of  employment  at  the  Consolidated  Steel  Cor- 
poration, Ltd.,  are: 

Name  Job  Classification  Approx.  Dates  of  Emplo^Tnent 

Glen  0.  Priekett :  Maintenance  Electrician 

(Sub  Station  Operator)  May  5,  1943,  to  November  29,  1946 

H.  F.  Winans :  ]\Iaintenance  Electrician 

(Sub  Station  Operator)  March  23,  1942,  to  May  3,  1946 

S.  E.  Whitney:  Maintenance  Electrician 
(Sub  Station  Operator) .January  19,  1945,  to  June  30,  1946 

Harry  0.  Sortors:  Maintenance  Electrician  (Lead- 
man  of  Sub-Stations)  Operating  Engineer,  Sta- 
tionary Engineer  June  30,  1941,  to  January  14,  1946 

Luther  M.  Walters:  Stationary  Engineer  (Butane, 

Oxygen  and  Acetylene  Plants). .November  22,  1943,  to  August,  1946 

Samuel  D.  Tinker:  Stationary  Engineer  (Acety- 
lene, Oxygen,  Propane  Plants)  and  Compressor 
House  Operator December  6,  1942,  to  November,  1945 

Frank  Hemminger:  ^Maintenance  Electrician  (Sub- 
Station  Operator)  June  1,  1941,  to  June  25,  1946 

Oliver  H.  Raftery:  Maintenance  Electrician  (Sub- 
Station  Operator) June  16.  1942,  to  April,  1946 

Fred  M.  Koehler:  Maintenance  Electrician  (Sub- 
Station  Operator) March  6,  1942,  to  March  4,  1946 

Charles  R.  Cobb :  Maintenance  Electrician 
(Sub-Station  Operator)  (Leadman  Sub- 
Stations) January  15,  1942,  to  July  25,  1946 

Charles  E.  Smith-Sanford :  Maintenance 
Electrician  (Sub-Station  Operator) July,  1941,  to  August,  1945 
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The  one-half  (i/^)  hour  each  day  that  each  and 
every  person  above  named  worked,  as  alleged  in  the 
complaint,  occurred  during  his  respective  liuich 
periods,  during  which  time  he  could  not  leave  his 
post  or  station,  but  was  required  to  i^erfoiTn  work 
and  services  during  said  period  of  time  the  same  as 
during  the  other  periods  of  his  shift.  [18] 

The  nature  of  the  work  performed  and  the  duties 
of  each  claimant  are  as  follows : 

Name  Duties 

Glen  C.  Prickett — Operated  Sub-Station  at  all  times 

during  his  shift,  including   the   lunch   period. 

Worked  81^  hours  per  day,  and  was  paid  for  8 

hours. 
H.  F.  Winans — Operated  Sub-Station  at  all  times 

during  his  shift,  including  the  lunch   period. 

Worked  8^/^  hours  per  day,  and  was  paid  for  8 

hours. 
S.  E.  AVhitney — Operated  a  Sub-Station  at  all  times 

during  his  shift,   including  the   lunch   period. 

Worked  8V2  hours  per  day,  and  was  paid  for  8 

hours. 
Harry  O.  Sortors — Leadman  in  charge  of  Sub-Sta- 
tions, handled  electrical  switching,  stood  by  at 

Sub-Stations  and  for  a  one-year  period  was  a 

motion  picture  projectionist.   All  of  said  work 

having  been  performed  during  his  lunch  period. 

He  worked  8V2  hours  per  day  and  was  paid  for 

8  hours. 
Luther  M.  Walters — Operated  the  Butane,  Oxygen 

and  Acetj^ene  Plants  during  his  shift,  includ- 
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ing  the  lunch  period.  Worked  8I/2  hours  per 
day,  and  was  paid  for  8  hours. 

Samuel  D.  Tinker — Operated  Acetylene  Plant,  Oxy- 
gen Plant  and  Propane  Plant,  and  Compressor 
House.  Operated  all  the  equipment  at  said 
plants,  maintaining  said  equipment,  and  stand- 
ing by  at  all  times  during  his  shift,  including 
the  lunch  period.  Worked  8^/^  hours  per  day, 
was  paid  for  8  hours. 

Frank  Hemminger — Operated  Sub- Station  at  all 
times  during  his  shift  including  the  lunch 
period.  Worked  Si/o  hours  per  day  and  was 
paid  for  8  hours.  [19] 

Oliver  H.  Raftery — Operated  Sub-Stations,  crane 
maintenance,  maintenance  electrician  on  the 
ways,  and  performed  this  w^ork  during  his  shift, 
including  the  lunch  period;  worked  8I/2  hours 
per  day  and  was  paid  for  8  hours. 

Fred  M.  Koehler — Oi^erated  Sub-Station  at  all  times 
during  his  shift  including  the  lunch  period. 
Worked  8i/4  hours  per  day  and  was  paid  for  8 
hours. 

Charles  R.  Cobb — Operated  a  Sub-Station  and  w^as 
also  a  lead-man  in  charge  of  Sub-Station  Oper- 
ators, Worked  at  all  times  during  his  shift, 
including  his  lunch  period.  Worked  81/4  hours 
per  day ;  was  paid  for  8  hours. 

Charles  E.  Smith-Sanford — Operated  a  Sub-Station 
at  all  times  during  his  shift,  including  the  lunch 
period.  Worked  8V2  hours  per  day,  and  was 
paid  for  8  hours. 
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The  orders  under  which  the  claimants  were  re- 
quired to  stay  at  their  posts  during  their  lunchtime 
period,  were  issued  by  Vern  D.  Elliott,  General 
Electrical  Superintendent  of  the  yard,  and  relayed 
to  all  supervisory  personnel  under  him ;  the  require- 
ments that  the  above  named  persons  remain  at  their 
post  during  their  lunch  period  was  necessarily  re- 
quired due  to  the  nature  of  their  duties  and  the  char- 
acter and  type  of  the  equipment  which  they  were 
required  to  maintain. 
Dated:     May  29,  1947. 

MOHR  AND  BORSTEIN, 
By  /s/  ALFRED  J.  BORSTEIN, 
Attorneys  for  Plaintiffs. 

Affidavit  of  service  by  mail  attached. 

[Endorsed] :    Filed  June  5,  1947.  [20] 


[Title  of  District  Court  and  Cause.] 

ANSWER  TO  COMPLAINT 

Consolidated  Steel  Corporation,  hereinafter  re- 
ferred to  as  the  defendant,  for  its  answer  to  the 
Complaint  on  fQe  herein  admits,  denies  and  alleges 
as  follows: 

I. 

Referring  to  paragraphs  I,  II  and  YIII  of  the 
Complaint,  defendant  neither  admits  nor  denies  the 
allegations  made  therein  as  to  the  jurisdiction  of 
the  court,  for  the  reason  that  said  allegations  con- 
stitute statements  and  conclusions  of  law  and  do 
not  constitute  statements  of  facts. 
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II. 

Eeferring  to  Paragraph  III  of  the  Complaint, 
defendant  admits  the  allegations  made  therein.  In 
connection  therewith,  defendant  alleges  that  its  cor- 
porate name  formerly  was  Consolidated  Steel  Cor- 
poration, Ltd.,  but  that  said  name  has  been  changed 
to  [22]  and  now  is  Consolidated  Steel  Corporation. 

III. 

Referring  to  Paragraph  IV  of  the  Complaint,  de- 
fendant denies  every  allegation  made  therein,  except 
as  hereinafter  admitted  or  otherwise  alleged.  De- 
fendant admits  that  between  July  1,  1942,  and 
August  31,  1916,  approximately,  defendant  engaged 
in  the  construction,  fabrication  and  repair  of  ships 
and  vessels  within  Los  Angeles  County,  California, 
pursuant  to  contracts  and  commitments  with  the 
government  of  the  United  States  of  America  and 
its  departments  and  agencies,  including  United 
States  Maritime  Commission  and  United  States 
Navy.  Defendant  denies  that  said  activities  consti- 
tuted engagement  in  interstate  commerce  or  in  the 
production  of  goods  for  interstate  commerce  within 
the  meaning  of  the  Fair  Labor  Standards  Act  of 
1938. 

lY. 

Referring  to  Paragraph  V  of  the  Complaint,  de- 
fendant admits  that  for  varying  periods  of  time 
within  three  years  prior  to  the  commencement  of 
the  pending  action  defendant  employed  the  several 
plaintiffs  named  in  the  Complaint  and  the  several 
additional   claimants   named   in   the   Bill   of   Pai'- 
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ticiilars  heretofore  filed  in  the  pending  action.  De- 
fendant denies  that  said  plaintiifs  and  claimants 
were  continuously  so  employed  during  or  through- 
out said  three-year  period,  or  that  they  were  em- 
ployed in  the  resiDective  job  classifications,  or  that 
they  performed  the  respective  duties  stated  in 
Paragraph  V  of  the  Comi^laint  or  in  said  Bill  of 
Particulars. 

Y. 
Eeferring  to  Paragraph  YI  of  the  Complaint,  de- 
fendant denies  every  allegation  made  therem,  except 
as  hereinafter  admitted  or  otherwise  alleged.  De- 
fendant alleges  that  each  and  all  of  the  jjlaintiffs 
and  claimants  named  in  said  Bill  of  Particulars 
have  been  fully  credited,  allowed  and  compensated 
for  all  hours  [23]  that  they  worked  for  defendant 
during  said  period,  and  that  they  have  been  com- 
pensated and  paid  at  hourly  rates  of  compensation 
in  excess  of  the  minimum  rates  prescribed  in  said 
Act,  and  they  have  been  compensated  and  paid  at 
least  one  and  one-half  times  their  respective  hourly 
rates  of  compensation  for  all  liours  in  excess  of 
forty  hours  a  week  which  they  may  have  worked  in 
any  work  week  during  said  period. 

YI. 

Eeferring  to  Paragraph  YII  of  the  Complaint, 
defendant  denies  every  allegation  made  therein. 
Defendant  alleges  that  the  failure  on  its  part  to  pay 
any  claimant  herein  the  amount  of  compensation  to 
which  any  such  claimant  may  have  been  entitled  to 
receive,   (if  the  court  finds  that  there  was  such  a 
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failure)  was  not  the  result  of  deliberate,  wilful  or 
neglectful  action  on  the  part  of  defendant,  but  was 
the  result  of  actions  and  procedures  pursued  in  good 
faith  by  defendant. 

For  a  First  Affirmative  Defense  to  the  Complaint 
herein,  defendant  alleges  as  follows : 

I. 

Defendant  alleges  that  the  services  and  activities, 
if  any,  performed  by  the  plaintiffs  and  claimants 
as  generally  described  in  the  Complaint  and  further 
particularized  in  said  Bill  of  Particulars  were  not 
rendered  or  performed  pursuant  to  any  written  or 
unwritten  contract  or  any  custom  or  practice  in 
effect  at  the  time  of  the  performance  of  said  alleged 
services  and  activities,  between  defendant  and  said 
plaintiffs  and  claimants  or  their  agents  or  collective 
bargaining  representatives. 

For  a  Second  Affirmative  Defense  to  the  Com- 
plaint herein,  defendant  alleges  as  follows :  [24] 

I. 

The  claims  of  all  the  plaintiffs  and  claimants 
named  in  said  Bill  of  Particulars,  other  than  those 
named  in  the  Complaint  on  file  herein,  to  wit  Glenn 
O.  Prickett,  H.  F.  Winans  and  S.  E.  Whitney,  for 
alleged  unpaid  compensation  earned  prior  to  June 
5,  1945,  are  barred  by  Sections  6,  7  and  8  of  the 
Portal-to-Portal  Act  of  1947  (Public  Law  49,  80th 
Congress,  1st  Session). 

For  a  Third  Affirmative  Defense  to  the  Complaint 
herein,  defendant  alleges  as  follows: 
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I. 

Defendant  alleges  that  the  failure,  if  any,  on  the 
part  of  defendant  to  compensate  the  several  plain- 
tiffs and  claimants  herein  for  services  and  activities 
performed  by  them  during  their  respective  lunch 
periods,  as  described  in  said  Complaint  and  Bill  of 
Particulars,  was  not  the  result  of  any  wilful  or 
deliberate  failure  or  refusal  on  the  part  of  defend- 
ant to  compensate  said  claimants  for  their  services, 
but  said  failure,  if  any,  was  the  result  of  actions  and 
procedures  pursued  in  good  faith  by  defendant,  and 
that  for  said  reason  the  court  should  not  award 
said  claimants  liquidated  damages  herein. 

For  a  Fourth  Affirmative  Defense  to  the  Com- 
plaint herein,  defendant  alleges  as  follows: 

I. 

The  court  does  not  have  jurisdiction  of  the  subject 
matter  of  the  pending  action. 

Wherefore,  defendant  prays  that  the  Complaint 
herein  be  dismissed,  that  defendant  have  judgment 
for  its  costs  and  for  such  other  relief  as  to  the  court 
seems  proper. 

ALFRED  WRIGHT  and 

HAROLD  F.  COLLINS, 

By  /s/  HAROLD  F.  COLLINS, 

Attorneys  for  Defendant.  [25] 

State  of  California, 
County  of  Los  Angeles — ss. 

John  M.  Robinson,  Jr.,  being  first  duly  sworn, 
deposes  and  says: 

That  he  is  Secretary  of  Consolidated  Steel  Cor- 
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poration,  a  corporation,  Defendant  in  the  above  en- 
titled action,  and  as  such  officer  he  is  duly  author- 
ized to  and  does  make  this  verification  for  and  on 
behalf  of  said  corporation;  that  he  has  read  the 
foregoing  Answer  of  Defendants  and  knows  the 
contents  thereof;  that  the  same  is  true  of  his  own 
knowledge  except  as  to  those  matters  therein  stated 
on  information  and  belief,  and  as  to  such  matters, 
that  he  believes  them  to  be  true. 

/s/  JOHN  M.  ROBINSON,  JR. 

Subscribed  and  sworn  to  before  me  this  11th  day 
of  June,  1947. 

[Seal]        /s/  EDNA  R.  WINTER, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

Affidavit  of  service  by  mail  attached. 

[Endorsed] :     Filed  June  16,  1947. 


At  a  stated  term,  to  wit:  The  February  Term, 
A.  D.  1949,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Divi- 
sion of  the  Southern  District  of  California,  held  at 
the  Court  Room  thereof,  in  the  City  of  Los  Angeles 
on  Monday  the  7th  day  of  March  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  forty-nine. 
Present:  The  Honorable:  Peirson  M.  Hall, 
District  Judge. 
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[Title  of  Cause.] 

For  pre-trial  hearing;  Perry  Bertram,  Esq.,  ap- 
pearing as  counsel  for  plaintiffs;  Harold  Collins, 
Esq.,  appearing  as  counsel  for  defendant; 

Attorney  Collins  states  he  consents  to  the  filing 
of  an  amended  complaint  reserving  all  rights  and 
defenses  under  pleadings. 

On  motion  of  Attorney  Bertram,  it  is  ordered  that 
plaintiff  is  granted  30  days  to  amend  under  the  jur- 
isdictional requirement  under  the  Portal-to-Portal 
Act,  and  allowing  defendant  30  days  to  answer 
amended  complaint.  [28] 


[Title  of  District  Court  and  Cause.] 

AMENDED  COMPLAINT  FOR  WAGES  AND 
LIQUIDATED  DAMAGES  DUE  UNDER 
THE  FAIR  LABOR  STANDARDS  ACT  OF 

1938 

By  way  of  complaint,  plaintiffs  complain  and 
alleges,  as  follows : 

I. 

Plaintiffs  bring  this  action  on  behalf  of  them- 
selves and  all  other  employees  similarly  situated, 
pursuant  to  Sec.  16  (b)  of  the  Fair  Labor  Stand- 
ards Act  of  1938  (Public  No.  718,  75th  Cong.,  CH. 
676,  52  Stat.  1060-1069  (1938),  29  U.S.C.  Sec.  201- 
219),  hereinafter  referred  to  as  the  Act  to  recover 
overtime  wages,  liquidated  damages  and  attorneys' 
fees. 
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II. 

Jurisdiction  of  this  action  is  conferred  upon  the 
Court  by  Sec.  16  (b)  of  the  Act  and  by  Sec.  24  (8) 
of  the  Judicial  Code  (28  U.S.C.  Sec.  41  (8)).  [29] 

III. 

The  other  employees  similarly  situated  and  on 
behalf  of  whom  this  action  is  brought  are:  Luther 
M.  Walters,  Samuel  D.  Tinker,  Frank  Hemminger, 
Oliver  H.  Raftery,  Fred  M.  Koehler,  Charles  R. 
Cobb,  Charles  E.  Smith-Sanford.  Each  of  those 
employees  have  consented  in  writing  to  become 
parties  to  this  action,  their  written  consents  being 
attached  hereto  as  Exhibits  one  through  seven  in- 
clusive and  by  this  reference  made  a  part  hereof. 

IV. 

Defendant  is  a  corporation  organized  under  the 
laws  of  the  State  of  California,  authorized  to  do 
business  therein  and  having  its  principal  place  of 
business  in  the  County  of  Los  Angeles,  State  of 
California,  within  the  jurisdiction  of  this  Court. 

V. 

At  all  times  herein  mentioned,  defendant  was 
engaged  at  its  said  place  of  business  in  the  County 
of  Los  Angeles,  State  of  California,  within  the  jur- 
isdiction of  this  Court,  in  interstate  commerce  and 
in  the  production  of  goods,  to-wit,  ships,  for  inter- 
state commerce  within  the  meaning  of  the  Act. 

VI. 

Within  three  years  last  past,  defendant  employed 
the   plaintiffs   and   the    other   employees   similarly 
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situated,  on  behalf  of  whom  this  action  is  brought, 
at  its  said  place  of  business,  as  maintenance  elec- 
tricians, marine  electricians,  stationary  engineers, 
operating  engineers,  mechanical  maintenance  em- 
ployees, toolroom  attendants,  toolroom  mechanics, 
warehousemen,  issue  and  receiving  clerks,  and  in 
various  other  crafts  and  capacities.  [30] 

VII. 

During  the  respective  periods  of  employment  by 
the  defendant,  as  aforesaid,  plaintiffs  and  said  other 
employees  similarly  situated,  were  compensated  at 
various  hourly  rates,  the  precise  period  of  employ- 
ment and  hourly  rates  at  which  plaintiffs  and  each 
such  employees  were  employed  are  contained  in  the 
books  and  records  of  the  defendant,  and  are  not 
known  to  the  plaintiffs  at  the  present  time.  In  sub- 
stantially all  of  the  weeks  in  which  plaintiffs  and 
other  employees  similarly  situated  were  employed, 
they  were  credited  with  having  worked  forty-eight 
(48)  hours  or  more,  while  employed  on  the  day 
shift,  with  having  worked  forty-five  (45)  hours  or 
more  while  on  the  swing  shift,  and  with  having 
worked  forty- two  (42)  hours  or  more  while  em- 
ployed on  the  grave-yard  shift,  for  forty  (40)  hours 
of  which  they  were  paid  at  straight  time,  and  for 
all  hours  for  which  they  were  credited  in  excess  of 
forty  (40)  hours,  they  were  paid  at  the  rate  of  time 
and  one-half.  In  addition  to  said  hours  for  which 
they  were  credited  and  paid,  the  plaintiffs  and  said 
other  employees  similarly  situated  worked  one-half 
(1/^)  hour  each  day,  or  three  (3)  hours  or  more  each 


. 
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week,  for  which  they  were  not  credited  and  for 
which  they  received  no  compensation  whatsoever. 

VIII. 

The  activities  which  the  plaintiffs  and  said  other 
employees  similarly  situated  performed  during  each 
of  said  one-half  (i/4)  hours  each  day  were  and  are 
compensable  activities  within  the  meaning  of  the 
Fair  Labor  Standards  Act  of  1938,  as  amended  by 
the  Portal-to-Portal  Act  of  1947  by  virtue  of  and 
in  accordance  with  the  express  provision  of  a  writ- 
ten collective  bargaining  agreement  then  in  effect 
between  the  plaintiffs,  their  collective  bargaining 
representatives  and  the  defendant.  [31] 

IX. 

There  is  now  due,  owing  and  unpaid,  from  the 
defendant  to  the  plaintiffs,  and  to  each  of  the  em- 
ployees similarly  situated,  on  behalf  of  whom  this 
action  is  brought,  a  sum  equal  to  one  and  one-half 
times  the  regular  rate  at  which  each  such  employee 
was  employed  and  for  which  he  was  compensated, 
times  three  (  3)  or  more  hours  for  each  week  of  his 
employment  by  the  defendant,  and  for  which  he 
was  not  paid,  plus  an  equal  amount  as  liquidated 
damages. 

X. 

Section  16  (b)  of  the  Act  provides  that  the  Court 
in  this  action  shall,  in  addition  to  any  judgment 
awarded  to  plaintiffs,  allow  a  reasonable  attorneys' 
fee  to  be  paid,  by  the  defendant. 

Wherefore,  plaintiffs  pray  judgment  against  the 
defendant  and  in  favor  of  the  plaintiffs  and  each  of 
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the  employees  similarly  situated,  on  behalf  of  whom 
this  action  is  brought,  in  a  sum  equal  to  one  and 
one-half  times  the  regular  rate  at  which  each  such 
employee  was  employed,  times  three  (3)  or  more 
hours  for  which  he  was  not  paid  in  each  week  of 
his  employment  by  the  defendant,  plus  an  equal 
amount  as  liquidated  damages,  plus  attorneys'  fees 
for  services  rendered  herein,  and  for  costs  of  suit 
and  all  proper  relief. 

MOHR  and  BORSTEIN  and 
PERRY  BERTRAM. 
By  /s/  PERRY  BERTRAM, 

Attorneys  for  Plaintiffs.  [32] 

EXHIBIT  1 

[Title  of  District  Court  and  Cause.] 

CONSENT  TO  BECOME  PARTY  PLAINTIFF 
The  undersigned  Charles  R.  Cobb  hereby  consents 
to  become  a  party  plaintiff  in  the  above  entitled 
action  for  the  purpose  of  obtaining  unpaid  overtime 
wages  under  the  Fair  Labor  Standards  Act  of  1938, 
as  amended. 

Dated :     March  11,  1949. 

/s/  CHARLES  R.  COBB.  [33] 

EXHIBIT  2 

[Title  of  District  Court  and  Cause.] 

CONSENT  TO  BECOME  PARTY  PLAINTIFF 
The  undersigned  Frank  Hemminger  hereby  con- 
sents to  become  a  party  plaintiff  in  the  above  en- 
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titled  action  for  the  purpose  of  obtaining  unpaid 
overtime  wages  under  the  Fair  Labor   Standards 
Act  of  1938,  as  amended. 
Dated:    April  1,  1949. 

/s/  FRANK  HEMMINGER.  [34] 

EXHIBIT  3 
[Title  of  District  Court  and  Cause.] 

CONSENT  TO  BECOME  PARTY  PLAINTIFF 
The  undersigned  Fred  M.  Koehler  hereby  con- 
sents to  become  a  party  plaintiff  in  the  above  entitled 
action  for  the  purpose  of  obtaining  unpaid  overtime 
wages  under  the  Fair  Labor  Standards  Act  of  1938, 
as  amended. 

Dated:     March  11,  1949. 

/s/  FRED  M.  KOEHLER.  [35] 

EXHIBIT  4 

[Title  of  District  Court  and  Cause.] 

CONSENT  TO  BECOME  PARTY  PLAINTIFF 
The  undersigned  Oliver  H.  Raftery  hereby  con- 
sents to  become  a  party  plaintiff  in  the  above 
entitled  action  for  the  purpose  of  obtaining  unpaid 
overtime  wages  under  the  Fair  Labor  Standards 
Act  of  1938,  as  amended. 
Dated:     March  12,  1949. 

/s/  OLIVER  H.  RAFTERY.  [36] 

EXHIBIT  5 

[Title  of  District  Court  and  Cause.] 

CONSENT  TO  BECOME  PARTY  PLAINTIFF 
The  undersigned  Charles  E.  Smith-Sanford  here- 
by consents  to  become  a  party  plaintiff  in  the  above 
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entitled  action  for  the  purpose  of  obtaining  unpaid 
overtime  wages  under  the  Fair  Labor  Standards  Act 
of  1938,  as  amended. 
Dated:     March  12,  1949. 

/s/  CHARLES  E.  SMITH- 
SANFORD.  [37] 

EXHIBIT  6 
[Title  of  District  Court  and  Cause.] 

CONSENT  TO  BECOME  PARTY  PLAINTIFF 

The  undersigned  Harry  Sortors  hereby  consents 
to  become  a  party  plaintiff  in  the  above  entitled 
consents  to  become  a  party  plaintiff  in  the  above 
entitled  action  for  the  purpose  of  obtaining  unpaid 
overtime  wages  under  the  Fair  Labor  Standards 
Act  of  1938,  as  amended. 

Dated:     March  30,  1949. 

/s/  HARRY  SORTORS.  [38] 

EXHIBIT  7 
[Title  of  District  Court  and  Cause.] 

CONSENT  TO  BECOME  PARTY  PLAINTIFF 
The  undersigned  Luther  M.  Walters  hereby  con- 
sents to  become  a  i)ai*ty  plaintiff  in  the  above 
entitled  action  for  the  purpose  of  obtaining  unpaid 
overtime  wages  under  the  Fair  Labor  Standards 
Act  of  1938  as  amended. 
Dated:    March  14th,  1949. 

/s/  LUTHER  M.  WALTERS.  [39] 

State  of  California, 
County  of  Los  Angeles — ss. 

Harry  Sortors  being  by  me  first  duly  sworn,  de- 
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poses  and  says:  that  he  is  the  plaintiff  in  the  above 
entitled  action;  that  he  has  read  the  foregoing 
amended  complaint  and  knows  the  contents  thereof ; 
and  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  which  are  therein  stated 
upon  his  information  or  belief,  and  as  to  those  mat- 
ters that  he  believes  it  to  be  true. 

/s/  HARRY  SORTORS. 
Subscribed  and  sworn  to  before  me  this  4th  day 
of  April,  1949. 

[Seal]        /s/  ELIZABETH  N.  DUMESNIL, 
Notary  Public  in  and  for  the  County  of  Los  Angeles 
State  of  California. 

Affidavit  of  service  by  mail  attached. 
[Endorsed]  :     Filed  April  6,  1949.  [40] 


[Title  of  District  Court  and  Cause.] 

PRE-TRIAL  STIPULATION  OF  FACTS  AND, 
STATEMENT  OF  ISSUES 

Stipulation  of  Facts 
It  is  hereby  stipulated  between  the  plaintiffs  and 
defendant,  through  their  respective  counsel : 

I. 

The  present  name  of  the  defendant  is  Consoli- 
dated Liquidating  Corporation,  and  the  pleadings 
on  file  may  be  amended  to  show^  said  name  in  place 
of  the  name  Consolidated  Steel  Corporation. 
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II. 

At  all  times  material  to  this  action  and  during 
the  employment  by  defendant  of  one  or  more  of  the 
plaintiffs  and  claimants,  to-\vit,  from  Januaiy  16, 
1944  to  and  including  November  29,  1946,  the  de- 
fendant produced  ships  under  contract  [41]  with 
the  United  States  Maritime  Commission  at  ship- 
yards at  Wilmington,  in  the  City  and  Coimty  of  Los 
Angeles,  State  of  California.  Upon  comi)letion  of 
construction,  each  ship  was  delivered  to  the  United 
States  Maritime  Commission  at  said  shipyards,  and 
thereafter  was  sent  by  the  United  States  Maritime 
Commission  to  ])oints  outside  the  State  of  Cali- 
fornia. 

III. 

During  certain  periods  of  the  employment  by 
defendant  of  one  or  more  of  the  plaintiffs  and 
claimants,  to-wit,  between  January  1,  1945  and  No- 
vember 29,  1946,  the  defendant  repaired  and  decom- 
missioned Naval  ships  and  vessels  belonging  to  the 
United  States  Navy  pursuant  to  contracts  and  com- 
mitments with  the  United  States  Nav}\ 

IV. 

Plaintiffs'  Exhibit  1  is  a  copy  of  the  collective 
bargaining  agreement  in  existence  between  collective 
bargaining  representatives  of  plaintiffs  and  claim- 
ants and  the  defendant  during  the  i)eriods  to  which 
plaintiffs'  and  claimants'  claims  relate. 

V. 

Defendant's  Exhibit  A  is  a  co])y  of  a  government- 
owned  facilities  contract  between  tlie  United  St^ites 
Maritime    Commission    and    the    defendant,    wliicli 
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contract  states  the  terms  under  which  the  defendant 
operated  shipyards  at  Wilmington,  California  on 
premises  provided  by  said  United  States  Maritime 
Commission.  Said  contract  was  in  effect  during  all 
the  time  material  to  the  issues  presented  herein,  and 
related  to  the  place  at  which  plaintiffs  and  claimants 
performed  the  services  which  are  the  basis  of  the 
claims  asserted  in  this  action. 

YI. 

Defendant's  Exhibit  B  is  a  copy  of  one  of  the 
vessel  construction  contracts  between  the  United 
States  Maritime  [42]  Commission  and  the  defend- 
ant, which  contract  was  in  effect  during  the  time 
material  to  the  issues  and  claims  asserted  in  this 
action. 

Issues 

1.  Does  the  complaint  state  a  claim  of  which 
this  court  has  jurisdiction? 

2.  Were  the  plaintiffs  and  claimants  employed 
by  the  defendant  in  the  production  of  goods  for 
interstate  commerce  within  the  meaning  of  the  Fair 
Labor  Standards  Act  of  1938,  as  amended? 

3.  In  which  workweeks,  if  any,  did  each  of  the 
plaintiffs  and  claimants  work  during  their  lunch 
periods  ? 

4.  If  any  lunch  periods  were  worked  by  plain- 
tiffs and  claimants,  was  that  work  compensable 
under  the  collective  bargaining  agreement,  Exhibit 
1? 

5.  If  such  lunch  periods  were  so  compensable, 
was  the  failure  by  defendant  to  pay  plaintiffs  and 
claimants  therefor  in  good  faith? 
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6.    Are  the  claims  of  the  plaintiffs  and  claimants 
for  compensation  alleged  to  have  been  earned  prior 
to  May  14,  1945,  barred  by  Sections  6,  7  and  8  of 
the  Portal-to-Portal  Act  of  1947  ? 
February  24,  1949. 

MOHR  &  BORSTEIN  and 
PERRY  BERTRAM, 
By  /s/  PERRY  BERTRAM, 

Attorney  for  Plaintiffs. 

ALFRED  WRIGHT  and 
HAROLD  F.  COLLINS, 
By  /s/  HAROLD  F.  COLLINS, 

Attorneys  for  Defendant. 
[Endorsed] :     Filed  April  28,  1949.  [43] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTIONS:  TO  DISMISS  AMEND- 
ED COMPLAINT,  TO  DISMISS  CLAIMS 
OF  CERTAIN  CLAIMANTS,  TO  STRIKE 
CERTAIN  MATTER,  FOR  A  :M0RE  DEFI- 
NITE STATEMENT 

To  the  Plaintiffs  and  Other  Claimants  Herein,  and 
to  Their  Attorneys,  Mohr  &  Borstein  and  Perry 
Bertram : 
Please  Take  Notice  that  on  Monday,  May  23,  1949, 
at  10:00  o'clock  a.m.,  or  as  soon  thereafter  as  comi- 
sel  may  be  heard,  in  the  court  room  of  the  Hon. 
Peirson  M.  Hall,  United  States  District  Judge,  lo- 
cated in  the  United  States  Post  Office  and  Court 
House  at  Los  Angeles,  California,  the  defendant. 
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Consolidated  Liquidating  Corporation  (sued  and 
designated  in  the  Amended  Complaint  under  its 
former  corporate  name,  Consolidated  Steel  Cor- 
poration, Ltd.),  by  and  through  its  attorneys  herein, 
will  present  motions  for  orders  and  relief,  as  fol- 
lows: 

I. 
To  dismiss  the  Amended  Complaint  and  the  pending 
action  in  its  entirety.  [109] 
Said  motion  will  be  presented  and  urged  upon 
the  ground  that  the  Amended  Complaint  fails  to 
state  a  claim  upon  which  relief  can  be  granted 
against  the  defendant,  joarticularly  by  reason  of 
the  provisions  of  the  Portal-to-Portal  Act  of  1947 
(29  use  251,  et  seq)  which  delimit  the  types  of 
activities  which  are  compensable  under  the  Fair 
Labor  Standards  Act  of  1938,  and  further  limit  the 
jurisdiction  of  both  Federal  and  State  courts  to 
proceedings  to  enforce  liability  only  for  activities 
of  the  types  recognized  as  compensable. 

II. 

To  dismiss  the  Amended  Complaint  and  pending 
action  to  the  extent  that  it  purports  to  assert 
claims  on  behalf  of  "other  employees  similarly 
situated"  to  the  plaintitfs  Glenn  O.  Prickett, 
H.  F.  Winans  and  S.  E.  Whitney,  which  "other 
employees  similarly  situated"  appear  to  be  the 
following  persons:  Charles  R.  Cobb,  Frank 
Hemminger,  Fred  M.  Koehler,  Oliver  H.  Raf- 
tery,  Charles  E.  Smith- Sanf or d,  Samuel  D. 
Tinker,  Luther  M.  Walters. 
Said  motion  will  be  presented  as  an  alternative  to 
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the  preceding  motion,  and  will  be  urged  upon  the 
additional  grounds  that  it  appears  upon  the  face 
of  the  Amended  Complaint  and  from  the  exhibits 
attached  thereto  that  the  alleged  claims  of  the  above- 
named  claimants  accrued  prior  to  the  enactment  of 
the  Portal-to-Portal  Act  of  1947,  on  May  14,  1917 ; 
that  said  claimants  were  not  parties  plaintiff  herein 
at  any  time  prior  to  May  14,  1947 ;  that  said  claim- 
ants did  not  become  parties  plaintiff  herein  within 
one  hundred  and  twenty  (120)  days  after  the  date 
of  the  enactment  of  the  Portal-to-Portal  Act  of 
1947;  that  the  [110]  pending  action  may  not  ])e 
considered  pending  as  to  said  claimants  at  any  time 
prior  to  Aj^ril  6,  1949,  the  date  on  which  their  pur- 
ported respective  written  Consents  to  particii)ate 
in  this  action  were  filed  in  this  Court;  that  by  rea- 
son of  the  foregoing  facts  said  claimants  have  no 
status  in  the  pending  action,  and  their  alleged 
claims  are  barred  by  the  applicable  statute  of  limita- 
tions, all  as  provided  in  the  Portal-to-Portal  Act  of 
1947  (29  use  251,  et  seq). 

III. 

To  strike  from  the  ameiuled  Comjilaint  the  follow- 
ing matter : 

(a)  Paragraph  I,  page  1,  line  22,  the  words 
"and  all  other  employees  similarly  situated.'' 

(b)  Paragraph  III,  page  2,  lines  1  to  9,  inclu- 
sive, the  entire  paragraph  as  follows : 

"The  other  employees  similarly  situated  and  on 
behalf  of  whom  this  action  is  brought  are:  T.uther 
M.  Walters,  Samuel  D.  Tinker,  Frank  Henuninger, 
Oliver  H.  Eaftery,  Fred  M.   Koehler,  Charles  R. 
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Cobb,  Charles  E.  Smith-Sanford.  Each  of  those 
employees  have  consented  in  writing  to  become  par- 
ties to  this  action,  their  written  consents  being 
attached  hereto  as  Exhibits  one  through  seven  in- 
clusive and  bv  this  reference  made  a  part  hereof.", 
together  with  the  several  exhibits  Nos.  1  to  7,  in- 
clusive, mentioned  therein  and  attached  to  the 
Amended  Complaint. 

(c)  Paragraph  YI,  page  2,  line  24,  the  words 
*'and  other  employees  similarly  situated." 

(d)  Paragraph  VI,  page  3,  the  several  w^ords 
and  clauses  as  follows:  "and  said  other  employees 
similarly  [111]  situated"  in  lines  3  and  4;  "and 
each  such  employees"  in  line  6;  "and  other  em- 
ployees similarly  situated"  in  line  9;  "and  other 
employees  similarly  situated"  in  line  19. 

(e)  Paragraph  VIII,  page  3,  lines  24  and  25, 
the  words:  "and  said  other  employees  similarly 
situated. ' ' 

(f)  Paragraph  IX,  page  4,  lines  3,  the  words: 
"and  to  each  of  the  employees  similarly  situated 
on  behalf  of  whom  this  action  is  brought." 

(g)  Concluding  paragraph,  page  4,  lines  16  and 
17,  the  words:  "and  each  of  the  employees  similarly 
situated  on  behalf  of  whom  this  action  is  brought. ' ' 

Said  Motion  to  Strike  each  of  the  foregoing  por- 
tions of  the  Amended  Complaint  will  be  presented 
as  an  alternative  to  the  foregoing  motions  and  will 
be  urged  upon  the  ground  that ' '  employees  similarly 
situated,"  including  those  named  in  Paragraph  III 
thereof,  have  no  standing  as  parties  or  litigants  in 
this  action  and  no  claims  can  be  asserted  in  their 
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behalf  by  plaintiffs  herein  for  the  reasons,  as  more 
particularly  stated  in  the  foregoing  Motions,  that 
said  claims  have  not  been  presented  in  the  manner 
or  within  the  time  required  by  the  Portal-to-Portal 
Act  of  19J:7,  and  as  a  result  this  Court  has  no  juris- 
diction to  consider  or  determine  the  alleged  claims 
of  any  "employee  similarly  situated"  to  plaintiffs. 

IV. 

For  more  definite  statement  of  cert-ain  matters  al- 
leged in  Paragraph  VIII  of  the  Amended  Com- 
plaint, to  wit : 

(a)  the  i^articular  language  of  the  alleged  "ex- 
press provision  of  a  written  collective  bargaining 
agreement"  under  and  pursuant  to  which  "activities 
*  *  *  performed  during  each  of  said  one-half  (V2) 
hours  [112]  each  day  were  and  are  compensalile  ac- 
tivities within  the  meaning  of  the  Fair  Labor  Stan- 
dards Act  of  1938,  as  amended,  by  the  Portal-to- 
Portal  Act  of  1947." 

Said  Motion  will  be  presented  and  urged  as  an 
alternative  to  defendant's  Motion  to  dismiss  the 
Amended  Complaint  and  pending  action,  and  will  be 
based  upon  the  ground  that  the  allegations  con- 
tained in  said  Paragra])!]  VIII  are  so  vague  and 
ambiguous  that  defendant  cainiot  reasona})ly  be  re- 
quired to  frame  a  responsive  pleading  thereto;  and 
said  allegations  are  mere  conclusions  of  the  pleader 
which  are  miinformative  in  fact  and  insufficient  in 
law. 

The  foregoing  Motions  will  be  based  u])on  the 
pleadings  and  records  herein,  and  defendant  will 
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rely  upon  the  Memorandum  of  Points  and  Author- 
ities In  Support  of  Motions,  which  is  presented 
herewith. 

Dated  at  Los  Angeles,  California,  this  5th  day  of 
May,  1949. 

ALFRED  AYRIGHT  and 
HAROLD  F.  COLLINS 
By/s/  HAROLD  F.  COLLINS, 

Attorneys  for  Consolidated 
Liquidating  Corporation. 

Affidavit  of  service  bv  mail  attached. 
[Endorsed]:     Filed  May  5,  1949.  [113] 


At  a  stated  term,  to  wit:  The  February  Term. 
A.D.  1949,  of  the  District  Court  of  the  United  States 
of  America,  within  and  for  the  Central  Division  of 
the  Southern  District  of  California,  held  at  the 
Court  Room  thereof,  in  the  City  of  Los  Angeles  on 
Monday  the  23rd  day  of  May,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  forty-nine. 
Present :  The  Honorable  Peirson  M.  Hall, 
District  Judge. 

[Title  of  Cause.] 

For  hearing  on  motion  of  defendant  Consolidated 
Liquidating  Corp.  to  dismiss  the  amended  com- 
plaint, to  dismiss  claims  of  certain  claimants,  to 
strike  certain  matter,  and  for  a  more  definite  state- 
ment, pursuant  to  notice  thereof  filed  May  5,  1949; 
Perry    Bertram,    Esq.,    appearing    as    counsel    for 
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plaintiffs ;  H.  F.  Collins,  Esq.,  appearing  as  counsel 
for  defendant; 

Attorney  Collins  makes  a  statement  in  support  of 
motion  to  dismiss.  Attorney  Bertram  argues  in 
opposition  to  motion  to  dismiss. 

Court  orders  motion  to  dismiss  as  to  parties  simi- 
larly designated  granted,  and  as  to  parties-plaintiff 
denied  with  ten  days  allowed  to  amend  the  amended 
■complaint  and  Court  orders  cause  continued  to  June 
27,  1949,  10  a.m.,  for  setting.  [12-4] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 
To  the  Defendant,  Consolidated  Steel  Corporation, 
and  to  Alfred  Wright  and  Harold  F.  Collins, 
Esqs.,  its  attorneys,  and  to  the  Clerk  of  the 
above-entitled  Court : 
Notice  is  hereby  given  that  plaintiffs,  Luther  M. 
Walters,    Samuel    D.    Tinker,    Frank    llenuninger, 
Oliver  H.  Raftery,   Fred  M.  Koehh'r,  Charles  R. 
Cobb  and  Charles  E.  Smith-Sanford,  hereby  appeal 
to  the  United  States  Court  of  A]ipeals  for  the  Ninth 
Circuit  from  the  judgment  of  Dismissal  as  to  each 
of  them,  entered  in  this  action  <>ii  May  23r(l,  1949. 
Dated:     June  22,  1949. 

MOIIR  and  P>OR STEIN  and 
PERRY  BERTRAM 
By  /s/  DAVID  L.  MOHR, 

Attorneys  for  Plaintiffs. 
Affidavit  of  service  by  mail  attached. 
[Endorsed]:     Filed  Jinie  22,  1949.  [12.1] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  TO  EXTEND  TIME  TO  FILE 
RECORD  AND  DOCKET  APPEAL,  AND 
ORDER  GRANTING  TIME 

It  is  hereby  stipulated  by  and  between  plaintiffs 
and  appellants  and  defendant  and  appellee,  through 
their  respective  attorneys,  that  the  time  within 
which  to  file  the  record  and  docket  the  appeal  herein 
may  be  extended  to  the  20th  day  of  September, 
1949. 

Dated:     July  22,  1949. 

MOHR  and  BORSTEIN  and 
PERRY  BERTRAM 
By  /s/  DAVID  L.  MOHR, 

Attorneys  for  Plaintiffs  and 
ApiDcllants. 

ALFRED  WRIGHT  and 

HAROLD  F.  COLLINS, 

By  /s/  HAROLD  F.  COLLINS, 

Attorneys  for  Defendant  and 
Aj^pellee. 
It  Is  So  Ordered. 
Dated:     July  27,  1949. 

/s/PEIRSON  M.  HALL, 
Judge.  [127] 
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In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  Central 
Division 

Civil  No.  627-4-PH 

GLENN  O.  PRICKETT,  et  al.. 

Plaintiffs  and  Appellants, 


vs. 


CONSOLIDATED  STEEL  CORPORATION, 

Defendant  and  Appellee. 

ORDER  OF  DISMISSAL  AS  TO 
CERTAIN  PLAINTIFFS 

The  motions  of  defendant,  Consolidated  Liquidat- 
ing Corporation,  sued  herein  as  Consolidated  Steel 
Corporation  to  dismiss  the  amended  complaint  as  to 
the  Plaintiffs  and  as  to  certain  other  claimants 
having  come  on  regularly  for  hearing  hefore  this 
Court  on  May  23,  1949,  and  the  plaintiffs  and  other 
claimants  being  represented  by  their  counsel,  Mohr 
and  Borstein  and  Perrv  Bertram,  bv  Perrv  Ber- 
tram,  and  the  defendant  being  represented  by  its 
counsel,  Alfred  Wright  and  Harold  F.  Collins,  by 
Harold  F.  Collins,  and  arguments  having  been  pre- 
sented on  behalf  of  both  i)arties,  the  Court  being 
fully  advised,  and  the  matter  being  submitted. 

It  Is  Ordered  and  Adjudged,  that  the  motion  to 
dismiss  certain  claimants  named  in  the  amended 
complaint  is  hereby  granted  as  to  the  following 
named  claimants,  to  wit:   [128]   Chai-les  R.  Cobb, 
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Frank  Hemminger,  Fred  M.  Koehler,  Oliver  H. 
Raftery,  Charles  E.  Smith- Sanford,  Samuel  D.  Tin- 
ker, Luther  M.  Walters. 

It  Is  Further  Ordered  and  Adjudged,  that  the 
motion  to  dismiss  the  amended  complaint  as  to 
Glenn  O.  Prickett,  H.  F.  Winans  and  S.  E.  Whit- 
ney, is  denied. 

It  Is  Further  Ordered  and  Adjudged,  that  the 
motion  to  strike  from  the  amended  complaint  be 
and  the  same  hereby  is  denied. 

It  Is  Further  Ordered  and  Adjudged,  that  the 
motion  for  a  more  definite  statement  be  and  the 
same  hereby  is  denied. 

Dated:  9/8/49,  i^4.9. 

/s/  PEIRSON  M.  HALL, 
Judge. 

Approved  As  To  Forai: 

Dated:     Sept.  7,  1949. 

ALFRED  WRIGHT  & 
HAROLD  F.  COLLINS 

By  /s/  HAROLD  F.  COLLINS, 

Attorneys  for  Defendant. 

Judgment  entered  Sept.  8,  1949. 

Docketed  Sept.  8,  1949. 

[Endorsed] :     Filed  Sept.  8,  1949.  [129] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 
To  the  Defendant  and  Aj^pellee  and  to  the  Clerk 
of  the  United  States  District  Court: 

Please  Take  Notice  that  the  plaintiffs  hereby  ap- 
peal to  the  Court  of  Appeals  for  the  Ninth  Circuit 
from  that  portion  of  the  Order  of  Dismissal  in 
the  above-entitled  case  signed  September  8,  1949, 
filed  and  entered  September  8,  1949  which  dismisses 
the  claims  of  Charles  R.  Cobb,  Frank  Hemminger, 
Fred  M.  Koehler,  Oliver  H.  Raftery,  Charles  E. 
Smith-Sanford,  Samuel  D.  Tinker  and  Luther  M. 
Walters. 

Dated:     September  8,  1949. 

MOHR  and  BORSTEIN  and 
PERRY  BERTRAII 
By  /s/  PERRY  BERTRAM, 

Attorneys  for  Plaintiffs. 
Receipt  of  copy  acknowledged. 

[Endorsed] :     Filed  Sept.  8,  1949.  [130] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD  ON  APPEAL 
Appellants  hereby  designate  the  following  plead- 
ings and  exhibits  to  be  prepared  and  forwarded  to 
the  Court  of  Appeals,  Ninth  Circuit,  as  the  record 
on  the  appeal : 

1.  Complaint.    Filed  1/16/47. 

2.  Notice    of   Motions:     To    dismiss   action,    to 
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strike  matters,  for  more  definite  statement,  and  for 
bill  of  particulars.    Filed  4/11/47. 

3.  Order  of  May  12,  1947  on  Motions  to  Dis- 
miss,  etc. 

4.  Bill  of  Particulars.    Filed  6/5/47. 

5.  Answer  to  Complaint.    Filed  6/16/47. 

6.  Pre-Trial  Stipulation  of  Facts  and  Statement 
of  Issues.     Filed  4/28/49. 

7.  Order  on  Pre-Trial  Conference.  Filed  3/7/49. 

8.  Amended  Complaint.  Filed  4/6/49.  [132] 

9.  Notice  of  Motion  by  Defendant  to  Dismiss 
Certain  Plaintiffs  in  Amended  Complaint.  Filed 
5/5/49. 

10.  Order  Granting  Motion  to  Dismiss  as  to 
Parties  Similarly  Situated.    Filed  5/23/49. 

11.  Notice  of  Appeal.  Filed  6/22/49. 

12.  Order  of  Dismissal  entered  September  8, 
1949.   Filed  9/8/49. 

13.  Notice  of  Appeal  from  said  Order  of  Dis- 
missal.   Filed  9/8/49. 

Dated:     September  7,  1949. 

MOHR  and  BORSTEIN  and 
PERRY  BERTRAM 

By  /s/  PERRY  BERTRAM, 

Attorneys  for  Plaintiffs. 

[Endorsed] :     Filed  Sept.  8,  1949.  [133] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  RE  CLERK'S  RECORD 
ON  APPEAL  AND  WAIVER 
It  Is  Hereby  Stipulated,  by  and  between  the 
plaintiffs  and  appellants  and  the  defendant  and 
appellee,  by  and  through  their  respective  counsel, 
that  the  Clerk's  record  designated  by  the  plaintiffs 
and  appellants  shall  be  the  record  on  appeal  and 
the  defendant  and  appellee  hereby  waives  the  right 
to  designate  further  or  additional  record  to  be  in- 
cluded therein. 

Dated:     September  7,  1949. 

MOHR  and  BOR  STEIN  and 
PERRY  BERTRAM 

By  /s/  PERRY  BERTRAM, 

Attorneys  for  Plaintiffs. 

ALFRED  WRIGHT  & 
HAROLD  F.  COLLINS 
By  /s/  HAROLD  F.  COLLINS, 

Attorneys  for  Defendant. 

[Endorsed] :     Filed  Sept.  8,  1949.  [135] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 
I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereliy  certify  that  the  foregoing  jjages 
numbered  from  1  to  135,  inclusive,  contain  the 
original  Complaint  for  Wages  and  Liquidated  Dam- 


Consolidated  Liquidating  Corp.  43 

ages  Due  Under  the  Fair  Labor  Standards  Act  of 
1938;  Notice  of  Motions  to  Dismiss  Action;  to 
Strike  Matter;  for  More  Definite  Statement  and 
Bill  of  Particulars  and  Memorandum  of  Points  and 
Authorities;  Bill  of  Particulars;  Answer  to  Com- 
plaint; Amended  Complaint  for  Wages  and  Liqui- 
dated Damages  Due  Under  the  Fair  Labor  Stan- 
dards Act  of  1938;  Pre-Trial  Stipulation  of  Facts 
and  Statement  of  Issues  and  Exhibits  thereto;  No- 
tice of  Motions  to  Dismiss  Amended  Complaint; 
to  Dismiss  Claims  of  Certain  Claimants;  to  Strike 
Certain  Matter  for  a  More  Definite  Statement  and 
Memorandum  of  Points  and  Authorities  in  Support 
of  Motions;  Notice  of  Appeal  filed  June  22,  1949; 
Stipulation  and  Order  Extending  Time  to  File  Rec- 
ord and  Docket  Appeal;  Order  of  Dismissal  as  to 
Certain  Plaintiffs;  Notice  of  Appeal  filed  Sept.  8, 
1949 ;  Designation  of  Record  on  Appeal  and  Stipula- 
tion re  Clerk's  Record  on  Appeal  and  Waiver  and 
full,  true  and  correct  copies  of  minute  orders  en- 
tered May  12,  1947,  March  7,  1949  and  May  23,  1949 
which  constitute  the  record  on  appeal  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing  and 
certifying  the  foregoing  record  amount  to  $2.80 
which  sum  has  been  paid  to  me  by  appellants. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  16th  day  of  September,  A.D.  1949. 

EDMUND  L.  SMITH, 
Clerk. 
[Seal]  By  /s/  THEODORE  HOCKE, 

Chief  Deputy. 


44  Glenn  O.  Prickett,  et  al.  vs. 

[Endorsed] :  No.  12360.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Glenn  O.  Prickett, 
H.  F.  Winans  and  S.  E.  Whitney,  on  behalf  of 
themselves  and  other  employees  similarly  situated. 
Appellants,  vs.  Consolidated  Liquidating  Corpora- 
tion, Appellee.  Transcript  of  Eecord.  Appeals  from 
the  United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division. 

Filed  September  19,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 


In  the  U.  S.  Circuit  Court  of  Appeals, 

Ninth  Circuit 

No.  12360 

GLENN  O.  PRICKETT,  et  al. 

Appellants, 

vs. 

CONSOLIDATED  LIQUIDATING  CORP., 

Appellee. 

STATEMENT  OF  POINTS 
ON  APPEAL 

Appellants  in  the  above  entitled  action  in  com- 
pliance with  Rule  19,  subdivision  6,  of  the  Rules  of 
Practice  of  the  above  entitled  court  herewith  sub- 
mits their  points  on  appeal: 

The  court  erred : 
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1.  In  requiring  the  appellants  to  file  consents  to 
become  parties  plaintiff. 

2.  In  ruling  that  the  appellants  were  required 
to  file  consents  to  become  parties  plaintiff  on  or 
before  ninety  (90)  days  following  the  effective  date 
of  the  Portal-to-Portal  Act  of  1947. 

3.  In  dismissing  the  appellants'  causes  of  action 
on  the  ground  that  appellants  had  not  complied 
with  the  requirements  pertaining  to  representative 
actions  as  provided  in  the  Portal-to-Portal  Act  of 
1947. 

4.  In  granting  defendant's  motion  to  dismiss 
appellants'  causes  of  action. 

September  22,  1949. 

Respectfully  submitted, 

MOHR  &  BORSTEIN  and 
PERRY  BERTRAM, 

By  /s/  PERRY  BERTRAM. 
Affidavit  of  service  by  mail  attached. 
[Endorsed] :     Filed  Sept.  22,  1949. 


[Title  of  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  RECORD  TO  BE 
PRINTED  ON  APPEAL 

To  the  Clerk  of  the  above  entitled  court  and  to 
the  Appellee  above  named  and  to  Wright  and  Col- 
lins, its  attorneys: 

Appellant  hereby  designates  as  the  record  to  be 
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printed  on  the  api^eal  herein,  the  entire  Clerk's 
Transcript  of  Eecord,  except,  and  it  hereby  re- 
quests to  be  omitted  from  the  printed  record,  the 
follo^^'ing  portions  of  the  Clerk's  Transcript: 

Pages  10  to  14,  inclusive,  being  Memorandum  of 
Points  and  Authorities  in  Support  of  Defendant's 
Motions  to  Dismiss,  to  Strike,  and  for  a  More  Defi- 
nite Statement,  filed  April  11,  1947. 

Pages  44  to  108,  inclusive,  being  the  Collective 
Bargaining  Agreement  between  the  parties  attached 
as  Plaintiffs'  Exhibit  1  to  the  Pre-Trial  Stipula- 
tion; the  Maritime  Commission  Contract  attached 
as  Defendant's  Exhibit  A  to  said  Pre-Trial  Stipu- 
lation; and  the  Vessel  Construction  Contract  at- 
tached as  Defendant's  Exhibit  B  to  said  Pre-Trial 
Stipulation. 

Pages  114  to  122,  inclusive,  being  the  Memoran- 
dum of  Points  and  Authorities  in  Support  of  De- 
fendant's Motions  directed  to  the  Amended  Com- 
plaint, filed  May  5,  1949. 

Resi:)ectfully    submitted, 

MOHR  &  BORSTEIN  and 
PERRY  BERTRAM, 

By/s/  PERRY  BERTRAM. 

Affidavit  of  service  by  mail  attached. 
[Endorsed]  :     Filed  Sept.  22, 1949. 
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In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  Central 
Division 

Civil  Action  No.  6274-PH 

GLENN  O.  PRICKETT,  et  ah, 

Plaintiffs, 

vs. 

CONSOLIDATED  STEEL  CORPORATION, 

Defendant. 

FINAL  JUDGMENT  OF  DISMISSAL 

In  the  above  matter,  the  motion  of  defendant, 
Consolidated  Liquidating  Corporation,  to  dismiss 
the  amended  complaint  as  to  certain  plaintiffs  hav- 
ing come  on  regularly  for  hearing  before  this  Court 
on  May  23, 1949,  and  the  plaintiffs  being  represented 
by  their  counsel,  Mohr  and  Borstein  and  Perr}^ 
Bertram,  by  Perry  Bertram,  and  the  defendant  be- 
ing represented  by  its  counsel,  Alfred  Wright  and 
Harold  F.  Collins,  by  Harold  F.  Collins,  and  argu- 
ments having  been  presented  on  behalf  of  both 
parties,  the  Court  being  fully  advised,  and  the 
matter  being  submitted,  and 

The  said  motion  to  dismiss,  on  May  23,  1949,  hav- 
ing been  granted  as  to  the  following  named  plain- 
tiffs: Charles  R.  Cobb,  Frank  Hemminger,  Fred  M. 
Koehler,  Oliver  H.  Raftery,  Charles  E.  Smith- 
Stanford,  Samuel  D.  Tinker  and  Luther  M.  AYalters ; 

The  Court  finds  and  determines  that  there  is  no 
just  reason  for  delaying  entry  of  a  final  judgment 
of  dismissal  as  to  said  Plaintiffs : 
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It  Is  Hereby  Ordered  and  Adjudged  that  the 
claims  of  plaintiffs,  Charles  R.  Cobb,  Frank  Hem- 
minger,  Fred  M.  Koehler,  Oliver  H.  Raftery, 
Charles  E.  Smith-Stanford,  Samuel  D.  Tinker  and 
Luther  M.  Walters,  be,  and  the  same  are,  dismissed. 

The  Court  hereby  expressly  directs  the  entry  of 
this  Judgment  of  Dismissal. 

Dated  July  9,  1951. 

/s/  PEIRSON  M.  HALL, 

U.  S.  District  Judge. 

Approved  as  to  form,  this  29th  day  of  June,  1951. 

ALFRED  WRIGHT,  and 

HAROLD  F.  COLLINS, 

By  /s/  HAROLD  F.  COLLINS, 

Attorneys  for  Defendant. 

Docketed  and  entered  July  10,  1951. 
[Endorsed] :     Filed  July  9,  1951. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Defendant  and  Appellee  and  to  the  Clerk  of 
the  United  States  District  Court: 

Please  Take  Notice  that  the  plaintiffs  hereby 
appeal  to  the  Court  of  Appeals  for  the  Ninth  Circuit 
from  that  portion  of  the  Order  of  Dismissal  in  the 
above-entitled  case  signed  and  filed  July  9,  1951; 
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docketed  and  entered  July  10,  1951,  which  dismisses 
the  claims  of  Charles  R.  Cobb,  Frank  Hemminger, 
Fred  M.  Koehler,  Oliver  H.  Raftery,  Charles  E. 
Smith- Stanford,  Samuel  D.  Tinker  and  Luther  M. 
Walters. 

Dated  July  12,  1951. 

MOHR  AND  BORSTEIN,  and 

PERRY  BERTRAM, 

By  /s/  DANIEL  L.  MOHR, 

Attorneys  for  Plaintiffs. 

[Endorsed] :     Filed  July  12,  1951. 
Affidavit  of  Service  by  Mail  attached. 


[Title  of  District  Court  and  Cause.] 

STIPULATION  RE  CLERK'S  RECORD  ON 
APPEAL  AND  WAIVER 

It  Is  Hereby  Stipulated,  by  and  between  the 
plaintiffs  and  appellants  and  the  defendant  and  ap- 
pellee, by  and  through  their  respective  counsel,  that 
the  Clerk's  record  heretofore  certified  to  the  Court 
of  Appeals  in  Civil  Appeal  No.  12,360,  plus  the 
Final  Judgment  of  Dismissal  entered  herein  July 
10,  1951,  together  with  Notice  of  Appeal  and  this 
Stipulation,  shall  be  the  record  on  appeal  and  the 
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parties  hereby  waive  the  right  to  designate  further 
or  additional  record  to  be  included  therein. 

Dated  July  23,  1951. 

MOHR  AND  BORSTEIN,  and 

PERRY  BERTRAM, 

By  /s/  PERRY  BERTRA^^I, 

Attorneys  for  Plaintiffs. 

ALFRED  WRIGHT,  and 
HAROLD  F.  COLLINS, 

By  /s/  HAROLD  F.  COLLINS, 

Attorneys  for  Defendant. 

[Endorsed] :     Filed  July  27,  1951. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Califor- 
nia, do  hereby  certify  that  the  foregoing  pages  num- 
bered from  1  to  6,  inclusive,  contain  the  original 
Final  Judgment  of  Dismissal ;  Notice  of  Appeal  and 
Stipulation  re  Clerk's  Record  on  Appeal  and 
Waiver  which,  together  with  the  Transcript  of  Rec- 
ord on  the  former  appeal  in  this  case  being  No. 
12360  in  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  constitute  the  record  on  appeal  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit. 
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I  further  certify  that  my  fees  for  preparing  and 
certifying  the  foregoing  record  amount  to  $1.20 
which  sum  has  been  paid  to  me  by  appellants. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  8th  day  of  August,  A.D.  1951. 

[Seal]  EDMUND  L.  SMITH, 

Clerk. 

By  /s/  THEODORE  HOCKE, 
Chief  Deputy. 


[Endorsed] :  No.  13049.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Glenn  O.  Prickett, 
et  al.,  Appellants,  vs.  Consolidated  Steel  Corpora- 
tion, a  Corporation,  Appellee.  Transcript  of  Record. 
Appeal  from  the  United  States  District  Court  for 
the  Southern  District  of  California,  Central  Divi- 
sion. 

Filed  August  9,  1951. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  13049 

GLENN  O.  PRICKETT,  et  al., 

Appellants, 
vs. 

CONSOLIDATED  LIQUIDATING  COER, 

Appellee. 

STIPULATION  AND  ORDER  RE  RECORD  ON 
APPEAL,  STATEMENT  OF  POINTS  ON 
APPEAL  AND  BRIEFS 

For  the  reason  that  the  record  on  the  previous 
appeal  in  the  above-entitled  matter,  bemg  Appeal 
No.  12360,  contains  the  identical  record  which  is  to 
be  presented  to  the  Court  in  the  instant  appeal, 
augmented  only  by  the  final  Judgment  entered 
herein,  the  Notice  of  Appeal,  and  the  Stipulation 
re  Record  on  Appeal,  and  for  the  reason  that  the 
briefs  heretofore  submitted  by  the  respective  parties 
in  said  earlier  Appeal  No.  12360  contain  the  iden- 
tical arguments  and  identical  citation  of  authorities 
which  are  to  be  presented  to  the  Court  on  this 
appeal,  and  for  the  further  reason  that  duplication 
of  said  record  and  duplication  of  said  briefs  would 
unnecessarily  burden  the  parties  with  additional 
cost  and  expenses, 

It  is  hereby  stipulated  by  and  between  the  parties 
as  follows : 

1.     The  record  on  appeal  in  Appeal  No.  12360  in 
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the  above-entitled  matter  is  hereby  designated  as  the 
record  on  appeal  in  this  Appeal  No.  13049,  the  same 
to  be  used  without  being  reprinted,  with  the  excep- 
tion that  to  said  record  is  to  be  added  the  following 
documents  hereby  designated  by  the  parties  as  addi- 
tional record  on  appeal : 

(a)  Final  Judgment  of  Dismissal  entered  July 
10,  1951. 

(b)  Notice  of  Appeal  dated  July  12,  1951. 

(c)  Stipulation  Re  Clerk's  Record  on  Appeal 
and  Waiver. 

2.  It  is  further  stipulated  that  the  briefs  here- 
tofore filed  by  the  respective  parties  in  Appeal  No. 
12360  be  received  by  the  Court  as  the  respective 
briefs  of  the  parties  on  this  Appeal  No.  13049,  pro- 
vided, however,  that  either  party  may,  within  the 
time  allowed  by  the  Rules  for  the  filing  of  briefs  on 
appeal,  file  supplemental  brief  covering  any  points 
or  authorities  not  included  in  their  briefs  in  Appeal 
No.  12360,  or,  in  the  alternative  and  within  the 
same  time,  may  file  a  statement  with  the  Clerk  of  the 
Court  that  they  or  either  of  them  do  not  propose  to 
file  such  supplemental  brief. 

3.  It  is  further  stipulated  that  the  Appellants' 
Statement  of  Points  on  Appeal  now  included  in  the 
record  in  Appeal  No.  12360  be  deemed  to  be  the  Ap- 
pellants' Statement  of  Points  on  Appeal  in  this 
appeal  No.  13049. 

By  the  foregoing  stipulation  neither  of  the  parties 
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waives  the  right  to  oral  argument  before  the  Court. 
August  18,  1951. 

MOHR  AXD  BORSTEIN,  and 
PERRY  BERTRAM, 

By  /s/  PERRY  BERTRAM, 

Attorneys  for  Appellants. 

ALFRED  WRIGHT,  and 

HAROLD  F.  COLLINS, 

By  /s/  HAROLD  F.  COLLINS, 

Attorneys  for  Appellee. 

ORDER 

Upon  the  filing  of  the  foregoing  stipulation,  and 
good  cause  appearing  therefor,  it  is  so  ordered. 

August  21,  1951. 

/s/  CLIFTON  .MATHEWS, 

/s/  WILLIAM  HEALY, 

/s/  WM.  E.  ORR, 

Judges  U.  S.  Court  of  Appeals 
for  the  Ninth  Circuit. 

[Endorsed] :     Filed  Aug.  27,  1951. 


jv't  No.  13050 


^ntteb  Matta 

Court  at  Appeals! 

for  tije  i^intl)  Ctrcait 


GILBERT  WADDELL, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 


tKrangcript  of  Eecorli 


Petition  to  Review  a  Decision  of  The  Tax  Court 
of  the  United  States 


FILED 

NOV  I  4  I95I 


Phillips  &  Van  Orden  Co.,  870  Brannan  Street,  ban  R^hcfstoPfiftEM 

CLERK 


No.  13050 


^ntteb  States; 

Court  of  Appeals; 

for  tfje  iBtintl)  Circuit 


GILBERT  WADDELL, 

Petitioner, 

vs. 

COMMISSIONER  OP  INTERNAL  REVENUE, 

Respondent. 


^ranjfcript  of  i^ecorlr 


Petition  to  Review  a  Decision  of  The  Tax  Court 
of  the  United  States 


Phillips  &  Van  Orden  Co.,  670  Brannan  Street,  San  Francisco,  Calif. 


INDEX 

[Clerk's  Note:  When  deemed  likely  to  be  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record 
are  printed  literally  in  italic;  and,  likewise,  cancelled  matter  appear- 
ing in  the  original  certified  record  is  printed  and  cancelled  herein 
accordingly.  When  possible,  an  omission  from  the  text  is  indicated  by 
printing  in  italic  the  two  words  between  which  the  omission  seems 
to  occur.] 

PAGE 

Amended  Petition  for  Redetermination  of  De- 
ficiency          5 

Exhibit  A — Notice  of  Deficiency 14 

Answer  to  Amended  Petition 16 

Appearances    1 

Certificate  of  Clerk  to  Record 70 

Decision   64 

Docket  Entries 3 

Findings  of  Fact  and  Opinion,  Memorandum . .  53 

Minutes  of  Oct.  26, 1950 17 

Notice  of  Appeal 70 

Opinion    61 

Petition    for    Redetermination    of    Deficiency, 
Amended    5 

Exhibit  A — Notice  of  Deficiency 14 

Petition  for  Review 65 

Statement  of  Points  to  be  Relied  Upon 101 


11. 

PAGE 

Stipulation  of  Facts 18 

Exhibit  1 — Letter  of  Resignation  dated  April 
19,  1946 24 

Exhibit  2 — Contract  of  Employment  dated 
May  9,  1916 25 

Exhibit  3 — Contract  of  Emplo}Tnent  dated 
Jan.  27,  1949 35 

Exhibit  A — Certified  copies  of  Applications 
for  Passport,  for  Passport  Renewals  and  for 
Registration  in  Afghanistan 45 

Transcript  of  Proceedings   72 

Exhibits : 

1-A — Letter  of  Resignation  dated  April  19, 

1946 24 

Admitted  in  Evidence 77 

2-B — Contract  of  EmplojTnent  dated  May 

9,  1946 25 

Admitted  in  E^^dence 77 

3-C — Contract  of  Employment  dated  Jan. 

27,  1949 35 

Admitted  in  Evidence 77 

4-D — Certified  copies  of  Applications  for 
Passport,  for  Passport  Renewals  and 
for  Registration  in  Afghanistan 45 

Admitted  in  Evidence 77 


111. 

PAGE 

Transcript  of  Proceedings — (Cont'd) 

Exhibits— (Cont'd) 

E — Individual  Income  Tax  Return  for  1947    79 

Witness : 

Burda,  Helene 

— direct    85 

— cross    92 

— redirect 98 


APPEARANCES 

For  Petitioner: 
JAMES  T.  BUTLER,  Esq. 

For  Respondent: 

JOHX  D.  PICCO,  Esq. 


The  Tax  Court  of  the  United  States 

Docket  No.  24483 

GILBERT  WADDELL, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 

1949 

Aug.    8 — Petition  received  and  filed.  Fee  not  paid. 

Sep.  20 — Fee  paid.  Check. 

Oct.  4 — Order  to  show  cause  on  or  before  Novem- 
ber 30,  1949  entered.  Imperfect. 

Oct.  31 — Entry  of  appearance  of  James  T.  Butler 
as  counsel  filed. 

Nov.  25 — Amended  petition  filed  by  petitioner.  Copy 
served  11/25/49. 

Nov.  25 — Order,  that  the  order  to  show  cause  dated 
Oct.  4,  1949  is  discharged  and  the  proceed- 
ing is  stricken  from  the  calendar  of  No- 
vember 30,  1949  and  the  respondent  al- 
lowed the  usual  time  to  move  or  answer  the 
amended  petition,  entered. 

1950 

Jan.  10 — Answer  to  amended  petition  filed  by  Gen- 
eral Coimsel. 
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1950 

Jan.  10 — Request  for  hearing  in  Portland,  Oregon, 
filed  by  General  Counsel. 

Jan.  17 — Notice  issued  placing  proceeding  on  Port- 
land, Oregon,  Calendar.  Service  of  answer 
and  request  made. 

Feb.  14 — Request  for  Place  of  Hearing  at  Boise, 
Idaho,  filed  by  petitioner.  Denied  2/15/50. 

Aug.  29— Hearing  set  Oct.  23,  1950,  Portland. 

Oct.  26 — Hearing  had  before  Judge  Van  Fossan  on 
merits.  Stipulation  of  Facts  and  Exhibits 
1-A  through  4-D  filed.  Petitioner's  brief 
Dec.  26,  1950.  Respondent's  brief  Feb.  9, 
1951.  Petitioner's  reply  Feb.  26, 1951. 

Nov.  13— Transcript  of  Hearing  10/26/50  filed. 

Dec.  21 — Brief  filed  by  taxpayer.  Copy  served. 

1951 

Feb.    9 — Reply  Brief  filed  by  General  Counsel. 

Apr.  11 — Memorandum  Findings  of  Fact  and  Opin- 
ion rendered.  J.  Van  Fossan.  Decision  will 
be  entered  for  respondent.  Copy  served. 

Apr.  11 — Decision  entered,  Van  Fossan  J.,  Div.  9. 

July  9 — Petition  for  Review  by  U.  S.  Court  of  Ap- 
peals for  the  Ninth  Circuit  with  assign- 
ments of  error  filed  by  taxpayer. 

July  11 — Proof  of  Service  of  Notice  of  Appeal  and 
Petition  for  Review  filed  by  General  Coun- 
sel. 
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The  Tax  Court  of  the  United  States 

Docket  No.  24483 

GILBERT  WADDELL, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

AMENDED  PETITION 

The  above-named  Petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency  (ITiAOCtlB)  dated  March  4,  1949,  and 
as  a  basis  for  this  proceeding  alleges  as  follows : 

I. 

That  Petition  is  an  individual  with  residence  and 
address  as  follows :  c/o  Morrison-Knudsen  Afghanis- 
tan, Inc.,  Kandahar,  Afghanistan;  that  the  return 
for  the  period  here  involved  was  filed  with  the  Col- 
lector for  the  district  of  Idaho ; 

II. 
That  the  notice  of  deficiency,  a  copy  of  which  is 
marked  ''Exhibit  A"  and  attached  hereto,  was  mailed 
to  Petitioner  on  or  about  March  4,  1949 ; 

III. 

That  the  taxes  in  controversy  are  income  taxes  for 

the  calendar  year,  1947,  and  in  the  amount  of  $2,- 

362.65  with  interest  at  the  rate  of  6%  per  annum  until 

paid,  the  whole  of  w^hich  has  been  determined  with- 
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out  [5]  reference  to  the  facts  hereinafter  set  forth 
and  the  provisions  of  Section  116(a),  U.  A.  Inter- 
nal Revenue  Code  applicable  thereto. 

IV. 

That  the  determination  of  tax  as  set  forth  in  said 
notice  of  deficiency  is  based  upon  errors  as  follows: 

That  contrary  to  law  in  such  cases  made  and  pro- 
vided, and  the  undisputed  facts  hereinafter  set  forth 
in  paragraph  V  hereof,  the  Commissioner  has  denied 
to  Petitioner  tax  exempt  status  as  to  income  earned 
by  him  in  a  foreign  country  while  he  was  a  bona  fide 
resident  of  that  foreign  country  during  the  entire 
year  1947;  that  Petitioner's  case  is  governed  by  the 
law  as  set  forth  in  Section  116(a),  of  the  U.  S.  In- 
ternal Revenue  Code,  and  in  Regulations  111,  Sec- 
tion 29.116-1  (as  amended),  but  that  the  Commis- 
sioner has  unlawfully  denied  to  Petitioner  the  bene- 
fits thereof,  saying:  ''From  the  information  sub- 
mitted by  you,  it  appears  that  you  do  not  qualify  to 
claim  the  benefits  of  the  Internal  Revenue  Code, 
Section  116A.  The  tax  on  $11,050  adjusted  gross  in- 
come is  $2,362.65." 

V. 

That  the  facts,  upon  which  Petitioner  relies  as  the 
basis  for  this  proceeding,  are  as  follows: 

(a)  That  Petitioner  was  divorced  from  his  former 
wife  during  the  month  of  February,  1946,  and  at  all 
times  since  said  date  he  has  been  and  now  is  a  single 
man ; 

(b)  That,  as  the  issue  of  the  marriage  above-re- 
ferred to,  there  were  born  three  daughters,  namely: 
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(Mrs.)  Helene  Burda,  421  8th  St.,  Huntington 
Beach,  Calif. 

(Mrs.)  Geraldine  Surgeson,  836  Taylor  St.,  Ken- 
nett  Square,  Penna.,  and  Joanne  Waddell,  age  15, 
421  8th  Street,  Huntington  Beach,  Calif.,  whose  care 
and  custody  have  been  awarded  to  and  are  now  vested 
in  Petitioner. 

(c)  That  pursuant  to  the  decree  of  divorce,  in  the 
action  referred  to  in  paragraph  V(a),  above,  Peti- 
tioner is  obligated  to  pay  and  has  paid  each  month 
since  February,  1946,  the  sum  of  $100,  as  alimony 
to  his  divorced  spouse,  and  that  the  obligation  to 
continue  such  pa)Tiients  will  continue  during  the 
remainder  of  the  joint  lives  of  Petitioner  and  his 
former  spouse; 

(d)  That  prior  to  May  3,  1946,  Petitioner  had 
for  approximately  25  years  been  employed  by  the 
United  States  Department  of  the  Interior,  Bureau 
of  Reclamation,  as  an  engineer,  as  a  specially-trained 
expert  in  the  use  of  soils  in  the  construction  of  earth- 
dams,  for  irrigation  and  other  purposes ;  that  in  said 
period  of  approximately  25  years.  Petitioner  had  ac- 
quired a  high  Civil  Service  rating  and  had  built  up 
a  very  valuable  and  substantial  retirement  pension, 
which  would  become  payable  to  him  upon  reaching  re- 
tirement age,  provided  he  continued  to  serve  as  an 
employee  of  the  U.  S.  Government  until  that  time. 

(e)  That  heretofore  and  in  the  month  of  April, 
1946,  Petitioner  was  approached  by  agents  of  Monn- 
son-KJQudsen  Afghanistan,  Inc.,  a  Nevada  corpora- 
tion, engaged  in  the  performance  of  construction  con- 
tracts in  the  Kingdom  of  Afghanistan,  who  offered 
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Petitioner  employment  with  that  corporation  in  that 
comitiy ; 

(f)  That  as  part  of  the  inducement  to  Petitioner, 
said  agents  of  said  corporation  advised  Petitioner 
that  he  was  one  of  very  few  men  in  the  world  who 
were  expert  in  the  use  of  soils  in  earth-dam  con- 
stmction ;  that  said  corporation  and  its  affiliates  were 
engaged  in  the  construction  of  irrigation  dams  and 
related  projects  in  many  foreign  countries;  that  in 
said  engagements,  the  use  of  earth-dams  would  be 
required  almost  exclusively  by  economic  and  other 
factors;  that  present  and  anticipated  projects  would 
continue  into  the  future  for  a  long  and  indefinite 
period,  estimated  as  likely  to  continue  well  beyond 
the  time  when  Petitioner  would  wish  to  retire  from 
construction  work  and  that  Petitioner  could  rely 
upon  future  foreign  emplojTuent  with  said  corpora- 
tion and  its  affiliates  for  the  remainder  of  his  active 
professional  life; 

(g)  That  in  reliance  upon  the  inducements  in 
paragraph  V(f)  described,  Petitioner  concluded  to 
enter  upon  a  career  of  foreign  service  with  said  cor- 
poration and  its  affiliates  and,  in  doina  so,  to  sacrifice 
the  security  offered  by  his  employment  with  the  Bu- 
reau of  Reclamation  and  the  valuable  retirement 
benefits  to  which  he  would  soon  become  entitled,  as 
described  in  paragraph  V(d)  above;  (that  Petitioner 
made  such  a  sacrifice  for  an  offer  of  mere  temporary 
employment,  as  contended  by  the  Commissioner, 
seems  improbable  in  the  extreme,  even  if  further 
proof  against  the  contention  were  not  available) ; 

(h)  That  thereafter  and  on  May  3,  1946,  Peti- 
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tioner  resigned  from  the  Bureau  of  Reclamation  hj 
letter  of  that  date,  in  which  it  was  stated  that  the 
reason  for  resignation  was  to  accept  employment 
with  a  company  engaged  in  irrigation  development 
in  foreign  countries ; 

(i)  That  thereafter  Petitioner  entered  into  a  con- 
tract with  said  corporation,  dated  May  9,  1946,  pur- 
suant to  which  he  left  the  Port  of  New  York  on  May 
23,  1946,  to  take  up  his  employment  with  said  cor- 
poration in  Afghanistan,  which  country  he  reached 
on  or  about  the  13th  day  of  June,  1946 ; 

(j)  That  during  the  period  beginning  in  the  early 
part  of  April  and  ending  when  Petitioner  left  the 
United  States  on  May  23,  1946,  Petitioner  discussed 
his  plans  with  various  people,  and  in  doing  so  dis- 
closed his  intention  of  entering  upon  a  career  of 
foreign  employment;  that  some  of  the  persons  to 
whom  these  disclosures  were  made  were  his  daughters, 
his  attorney,  his  immediate  superior  in  the  U.  S. 
Reclamation  Bureau  and  other  persons  with  whom 
it  was  necessary  to  make  the  arrangements  necessary 
in  view  of  an  extended  and  indefinite  foreign  resi- 
dence and  occupation; 

(k)  That  the  contract  made  on  May  9,  1946,  be- 
tween Petitioner  and  the  corporation,  was,  by  its 
terms,  limited  to  a  period  of  slightly  more  than  two 
years,  but  that  the  reason  for  the  time  limitation  was 
for  i)urposes  of  determining  compensation,  vacation 
and  other  extraneous  matters  and  was  never  in- 
tended either  by  Petitioner  or  his  employer  to  be 
significant  as  to  the  length  of  time  for  which  Peti- 
tioner would  be  employed  by  the  said  corporation, 
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Petitioner  employment  with  that  corporation  in  that 
comitry ; 

(f)  That  as  part  of  the  inducement  to  Petitioner, 
said  agents  of  said  corporation  advised  Petitioner 
that  he  was  one  of  very  few  men  in  the  world  who 
were  expert  in  the  use  of  soils  in  earth-dam  con- 
stmction ;  that  said  corporation  and  its  affiliates  were 
engaged  in  the  construction  of  irrigation  dams  and 
related  projects  in  many  foreign  countries;  that  in 
said  engagements,  the  use  of  earth-dams  would  be 
required  almost  exclusively  by  economic  and  other 
factors;  that  present  and  anticipated  projects  would 
continue  into  the  future  for  a  long  and  indefinite 
period,  estimated  as  likely  to  continue  well  beyond 
the  time  when  Petitioner  would  wish  to  retire  from 
construction  work  and  that  Petitioner  could  rely 
upon  future  foreign  employment  with  said  corpora- 
tion and  its  affiliates  for  the  remainder  of  his  active 
professional  life; 

(g)  That  in  reliance  upon  the  inducements  in 
paragraph  V(f)  described,  Petitioner  concluded  to 
enter  upon  a  career  of  foreign  service  \sath  said  cor- 
poration and  its  affiliates  and,  in  doing  so,  to  sacrifice 
the  security  offered  by  his  employment  with  the  Bu- 
reau of  Reclamation  and  the  valuable  retirement 
benefits  to  which  he  would  soon  become  entitled,  as 
described  in  paragraph  V(d)  above ;  (that  Petitioner 
made  such  a  sacrifice  for  an  offer  of  mere  temporary 
employment,  as  contended  by  the  Commissioner, 
seems  improbable  in  the  extreme,  even  if  further 
proof  against  the  contention  were  not  available) ; 

(h)  That  thereafter  and  on  May  3,  1946,  Peti- 


Commissioner  of  Internal  Revenue  9 

tionel"  resigned  from  the  Bureau  of  Reclamation  by 
letter  of  that  date,  in  which  it  was  stated  that  the 
reason  for  resignation  was  to  accept  employment 
with  a  company  engaged  in  irrigation  development 
in  foreign  countries ; 

(i)  That  thereafter  Petitioner  entered  into  a  con- 
tract with  said  corporation,  dated  May  9,  1946,  pur- 
suant to  which  he  left  the  Port  of  New  York  on  May 
23,  1946,  to  take  up  his  employment  with  said  cor- 
poration in  Afghanistan,  which  country  he  reached 
on  or  about  the  13th  day  of  Jmie,  1946 ; 

(j)  That  during  the  period  beginning  in  the  early 
part  of  April  and  ending  when  Petitioner  left  the 
United  States  on  May  23,  1946,  Petitioner  discussed 
his  plans  with  various  people,  and  in  doing  so  dis- 
closed his  intention  of  entering  upon  a  career  of 
foreign  employment;  that  some  of  the  persons  to 
whom  these  disclosures  were  made  were  his  daughters, 
his  attorney,  his  immediate  superior  in  the  U.  S. 
Reclamation  Bureau  and  other  persons  with  whom 
it  was  necessary  to  make  the  arrangements  necessary 
in  view  of  an  extended  and  indefinite  foreign  resi- 
dence and  occupation ; 

(k)  That  the  contract  made  on  May  9,  1946,  be- 
tween Petitioner  and  the  corporation,  was,  by  its 
terms,  limited  to  a  period  of  slightly  more  than  two 
years,  but  that  the  reason  for  the  time  limitation  was 
for  i)urposes  of  determining  compensation,  vacation 
and  other  extraneous  matters  and  was  never  in- 
tended either  by  Petitioner  or  his  employer  to  be 
sig-nificant  as  to  the  length  of  time  for  which  Peti- 
tioner would  be  employed  by  the  said  corporation, 
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either  in  Afghanistan  or  elsewhere,  and  that  said  con- 
tract was  written  on  a  standard  printed  form  in  use 
by  said  corporation  in  connection  with  virtually  all 
its  employment  of  personnel  in  foreign  countries, 
and  that,  despite  the  time  limitation  contained  in 
said  printed  contract,  both  the  said  corporation  and 
its  entire  group  of  employees  in  foreign  countries 
consider  that  the  employment  under  said  uniform 
contract  is  permanent  in  duration  and  in  no  sense 
limited  by  the  time  period  uniformly  expressed 
therein ; 

(1)  That  Petitioner  arrived  in  Afghanistan  in  the 
month  of  June,  1946,  and  immediately  entered  upon 
the  duties  of  his  employment;  that  he  intended  to 
and  did  then  and  there  establish  his  residence  in 
Afghanistan;  that  he  lived  in  a  brick  building  built 
and  maintained  for  the  convenience  of  its  unmar- 
ried employees  by  said  corporation  and  took  his  meals 
at  a  dining  room  also  maintained  on  the  same  basis 
by  said  corporation ;  that  Petitioner  was  at  all  times 
free  to  arrange  for  board  and  lodging  elsewhere  in 
Kandahar,  Afghanistan,  but  that  the  quarters,  food 
and  water  made  available  to  him  by  his  said  employer 
were  so  far  superior,  from  the  standpoint  of  com- 
fort, convenience  and  health  considerations,  that  to 
exercise  his  freedom  of  choice  in  favor  of  other  liv- 
ing arrangements  would  have  been  unjustifiable  and 
dangerous  in  the  extreme; 

(m)  That,  by  reason  of  the  contractual  relation- 
ships made  and  existing  between  Petitioner's  em- 
ployer and  the  Kingdom  of  Afghanistan,  Petitioner 
is  informed  and  believes  that  the  Af s:han  Government 
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considers  Petitioner  to  be  an  employee  of  the  Afghan 
Government,  whose  compensation  is  paid  by  said 
Government  through  said  corporation,  acting  as 
agent  for  said  Govermnent ; 

(o)  That  although,  by  its  terms.  Petitioner's  con- 
tract of  employment,  as  explained  in  paragraph 
V(k)  above,  terminated  on  June  20,  1948,  Petitioner 
has  continued  to  be  employed  by  said  corporation 
under  a  renewal  or  extension  of  said  contract  and 
that  he  has  reason  to  believe  that  he  will  continue  to 
be  employed  in  foreign  construction  work  for  a  long 
and  indefinite  future  period ; 

(p)  That  Petitioner  has,  at  all  times  herein  men- 
tioned, been  aware  of  the  tax  benefit,  accorded  to 
U.  S.  Citizens  acquiring  foreign  residence,  by  the 
terms  of  Section  116(a)  of  the  U.  S.  Internal  Rev- 
enue Code;  that  in  view  thereof  he  did  everything 
he  could  do  to  establish  foreign  residence  in  the  King- 
dom of  Afghanistan  in  the  year  1946,  so  that  said 
benefits  would  be  available  to  him  for  the  taxable 
calendar  year  1947 ;  that  for  the  year  1947  Petitioner 
filed  with  the  U.  S.  Collector  at  Boise,  Idaho,  a  tax 
return,  enclosing  letter  rei)orting  his  income  for  that 
year  in  full  and  specificalh^  claiming  tax-exempt 
status  with  regard  thereto  on  the  ground  of  foreign 
residence  established  in  1946,  by  Petitioner; 

(q)  That  on  or  about  Jime  13,  1948,  Petitioner 
left  Afghanistan  on  vacation  and  returned  to  the 
United  States  where  he  remained  for  several  months, 
during  which  time  he  did  not  seek  or  engage  in  any 
gainful  occupation  and  at  the  end  of  which  he  re- 
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turned  to  duty  in  Afghanistan,  pursuant  to  the  terms 
of  his  renewal  contract,  above-mentioned;  that  he 
arrived  in  Afghanistan  on  or  about  the  6th  day  of 
February,  1949,  and  there  continued  his  employment 
until  October,  1949,  at  which  time  he  again  left 
Afghanistan  to  visit  the  United  States,  the  purposes 
of  the  latter  trip  being  partly  in  the  nature  of  a 
vacation  and  partly  for  the  purposes  of  conferences 
with  Stateside  officials  of  his  employer  corporation, 
relative  to  past  and  future  operations  in  Afghanis- 
tan, in  so  far  as  they  relate  to  the  employment  of 
Petitioner  in  Afghanistan ;  that  at  the  conclusion  of 
his  vacation  and  the  conferences  above-mentioned. 
Petitioner  intends  to  return  to  Afghanistan  and  re- 
sume his  foreign  residence  and  the  obligations  of  his 
employment  contract  in  pursuance  of  his  career  in 
the  field  of  earth-dam  construction  in  foreign  coim- 
tries ; 

(r)  That  based  upon  the  facts  hereinabove  set 
forth  Petitioner  is  advised  and  believes  and  asserts 
the  fact  to  be  that  at  all  times  during  the  entire  tax- 
able calendar  year,  1947,  he  was  and  now  is  a  bona 
fide  resident  of  Kandahar,  Afghanistan ;  and  that  his 
entire  income  earned  in  that  country  in  that  year 
is  exempt  from  taxation  and  that  he  owes  no  tax  to 
the  Government  of  the  United  States  by  reason  of 
said  earnings. 

Wherefore,  Petitioner  Prays  That  this  petition 
will  be  heard  by  the  Tax  Court  of  the  United  States 
at  Boise,  Idaho,  or  at  some  other  nearby  city,  at  an 
early  date  convenient  to  Petitioner  and  to  the  Court ; 
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that  at  said  hearing  a  Judgment  may  be  entered 
herein  finding  that  Petitioner  was,  during  the  entire 
year,  1947,  a  bona  fide  resident  of  Kandahar,  Afghan- 
istan ;  that  the  earnings  of  Petitioner  in  Afghanistan 
during  the  year  1947,  are  exempt  from  taxation; 
that  the  determination  of  the  Commissioner  to  the 
contrary  is  unlawful  and  void  and  that  the  Petitioner 
be  given  and  granted  such  other  and  further  relief 
as  to  the  Court  may  seem  meet  and  just. 

/s/  GILBERT  WADDELL, 
Petitioner. 


Verification 

State  of  California, 
County  of  Alameda — ss. 

Gilbert  Waddell,  being  first  duly  sworn,  upon  oath 
deposes  and  says: 

That  he  is  the  Petitioner  named  in  the  within  and 
foregoing  Petition ;  that  he  has  read  the  same,  knows 
the  contents  thereof  and  believes  the  facts  therein 
stated  to  be  true. 

/s/  GEORGE  WADDELL. 

Subscribed  and  sworn  to  before  me  this  18th  day 
of  November,  1949. 

[Seal]  /s/  H.  A.  JOHNSON, 

Notary  Public. 
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EXHIBIT  A 

Treasury  Department,  Internal  Revenue  Service 

Boise,  Idaho 
Account  No.  8153113  March  4, 1949 

In  replying  refer  to :  IT  :AGC  :IB 

Gilbert  Waddell 

c/o  Morrison  Kjiudsen  Afghanistan  Inc. 

Kabaul,  Afghanistan 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  year  1947  dis- 
closes a  deficiency  of  $2,362.65  as  shown  in  the  state- 
ment attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the  de- 
ficiency or  deficiencies  mentioned. 

AVithin  150  days  (not  comiting  Saturday,  Sunday, 
or  a  legal  holiday  in  the  District  of  Columbia  as  the 
150  day)  from  the  date  of  the  mailing  of  this  letter, 
you  may  file  a  i)etition  with  The  Tax  Court  of  the 
United  States,  at  its  principal  address,  Washington 
25,  D.  C,  for  a  redetermination  of  the  deficiency  or 
deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Collector  of  Internal  Revenue,  Boise,  Idaho, 
for  the  attention  of  the  Audit  Section.  The  signmg 
and  filing  of  this  form  will  expedite  the  closing  of 
your  return (s)  by  permitting  an  early  assessment  of 
the  deficiency  or  deficiencies,  and  will  prevent  the 
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accumulation  of  interest,  since  the  interest  period 
terminates  30  days  after  filing  the  form,  or  on  the 
date  assessment  is  made,  whichever  is  earlier. 

Very  truly  yours, 

COMMISSIONER 
By   JOHN  R.  VILEY, 

Collector. 

Enclosures :  Statement,  Form  of  Waiver. 

Explanation  of  Deficiency  on  Return 
No.  8153113 

Gilbert  Waddell 

c/o  Morrison  Knudsen  Afghanistan  Inc. 

Kabaul,  Afghanistan 

On  January  28,  1949,  you  were  notified  of  an  ap- 
parent deficiency  in  your  income  tax  return  for  the 
year  1947  as  follows : 

From  the  information  submitted  by  you  it  appears 
that  you  do  not  qualify  to  claim  the  benefits  of  the 
Internal  Revenue  Code  Section  116A. 

The  tax  on  $11,050.00  adjusted  gross  income  is 
$2,362.65. 

Received  and  Filed  T.C.U.S.  Nov.  25, 1949. 
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[Title  of  Tax  Court  and  Cause.] 

ANSWER  TO  AMENDED  PETITION 

Comes  now  the  Commissioner  of  Internal  Revenue, 
by  his  attorney,  Charles  Oliphant,  Chief  Coim.sel, 
Bureau  of  Internal  Revenue,  and  for  answer  to  the 
amended  petition  filed  herein  admits  and  denies  as 
follows : 

1.  Admits  that  petitioner  is  an  individual  and 
that  the  return  for  the  period  here  involved  was  filed 
with  the  Collector  of  the  District  of  Idaho.  For  lack 
of  sufficient  knowledge  or  information  upon  the  basis 
of  which  to  form  a  belief  as  to  the  truth  or  falsity 
thereof,  denies  the  remaining  allegations  contained 
in  paragraph  I  of  the  amended  petition. 

2.  Admits  the  allegations  contained  in  paragraph 
II  of  the  amended  petition. 

3.  Admits  that  the  taxes  in  controversy  are  in- 
come taxes  for  the  calendar  year  1947  and  in  the 
amount  of  $2,362.65.  Denies  the  remaining  allega- 
tions contained  in  paragraph  III  of  the  amended 
j)etition. 

4.  Denies  that  he  erred  in  his  determination  of  the 
deficiency  as  shown  by  the  notice  of  deficiency  from 
which  petitioner's  appeal  is  taken.  Specifically  denies 
that  he  erred  in  the  maimer  and  form  alleged  in  para- 
graph IV  of  the  amended  petition. 

5  (a)  to  (r)  inclusive.  For  lack  of  sufficient  knowl- 
edge or  information  upon  the  basis  of  which  to  form 
a  belief  as  to  the  truth  or  falsity  thereof,  denies  the 
allegations  contained  in  paragraph  V  (a)  to  (r)  in- 
clusive of  the  amended  petition. 
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6.  Denies  generally  and  specifically  each  and  every 
allegation  contained  in  the  amended  petition  not 
hereinbefore  specifically  admitted,  qualified  or 
denied. 

Wherefore,  it  is  prayed  that  the  petitioner's  ap- 
peal be  denied  and  that  the  Commissioner's  deter- 
mination of  deficiency  be  approved. 

/s/  CHARLES  OLIPHANT, 
Chief  Comisel, 
Bureau  of  Internal  Revenue. 

Of  Counsel : 

WILFORD  H.  PAYNE, 

Division  Counsel. 
JOHN  H.  PIGG, 

Special  Attorney, 

Bureau  of  Internal  Revenue. 

Received  and  Filed  T.C.U.S.  Jan.  10, 1950. 


The  Tax  Court  of  the  United  States 

MINUTES  OF  PROCEEDINGS 

Date:  October  26,  1950.  Place:  Portland,  Ore. 
Docket  No.  24483. 

Proceeding:   Gilbert  Waddell. 

Assigned  to:  Judge  Van  Fossan,  Division  No.  9. 

Counsel :  For  Petitioner :  James  F.  Butler,  Esq., 
400  Continental  Bldg.,  Boise,  Idaho.  For  Respond- 
ent :   John  D.  Picco. 

Stenographic  Reporter:  Clark.  Hearing:  9:40- 
10:20  a.m.  Sub.  Transcript  ordered:   Yes. 

On  the  merits :    Yes. 
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Filed  at  hearing:  Stipulation  of  Facts  with  Ex- 
hibits 1-A  through  4-D  attached. 

Petitioner's  brief:  Dec.  26,  1950.  Reply:  Feb.  26, 
1951. 

Respondent's  brief:  Feb.  9,  1951. 

Witnesses  for  Petitioner :  Helene  Burda. 

Exhibits:  Respondent's  E.  Income  Tax  Return — 
1947. 

/s/  MARY  Y.  ROBERTS, 
Acting  Deputy  Clerk. 


[Title  of  Tax  Court  and  Cause.] 

STIPULATION  OF  FACTS 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  hereto  by  their  respective  attorneys  of 
record  that  the  following  facts  are  true  and  that  the 
same  may  be  so  considered  and  accepted  by  the  Court 
as  offered  in  evidence  by  the  parties  to  this  proceed- 
ing: Provided  however,  that  the  stipulation  shall  be 
without  prejudice  to  the  right  of  either  of  said 
parties  to  introduce  other  and  further  evidence  not 
inconsistent  with  the  facts  herein  stipulated: 

1.  Petitioner  is  an  individual  citizen  of  the 
United  States  who  timely  filed  his  Federal  income 
tax  return  for  the  year  1947  with  the  Collector  for 
the  District  of  Idaho  at  Boise,  Idaho.  Petitioner  is 
on  a  cash  receipts  and  disbursements  basis,  and  files 
his  income  tax  returns  on  a  calendar  year  basis.  The 
income  tax  return  for  the  year  1947  may  be  offered 
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in  evidence  by  respondent  without  objection  and  with- 
out further  identification.  The  tax  year  in  issue  is 
the  calendar  year  ending  December  31,  1947. 

2.  Petitioner  and  Mable  Waddell,  his  wife,  were 
married  in  1919  and  divorced  in  1946.  As  the  issue 
of  this  marriage,  there  were  born  three  daughters, 
all  living.  At  the  time  of  the  divorce  the  two  older 
daughers  were  and  still  are  married  and  liv- 
ing with  their  respective  husbands.  The  younger 
daughter,  Joanne  Waddell,  was  then  and  still  is  a 
minor,  whose  care  and  custody  were  by  the  divorce  de- 
cree awarded  to  petitioner.  The  minor  daughter  re- 
sides with  her  married  sister,  Mrs.  T.  A.  Burda,  at  421 
8th  Street,  Huntington  Beach,  California.  Petitioner 
provides  for  and  finances  her  upkeep  and  schooling. 
Petitioner  has  been  a  single  man  since  the  entry  of 
the  divorce  decree  on  February  22, 1946. 

3.  Petitioner  w^as  born  in  Kansas  in  1897,  and 
prior  to  May  1946  made  his  residence  in  Irwin,  Idaho. 
He  was  and  is  an  engineer  by  occupation,  and  in 
1921  accepted  employment  as  an  engineer  with  the 
Bureau  of  Reclamation,  U.  S.  Department  of  In- 
terior. Petitioner  was  continuously  employed  by  the 
Bureau  of  Reclamation  from  1921  until  May  3,  1946, 
when  he  resigned  to  accept  employment  with  Morri- 
son-Knudsen  Afghanistan,  Inc.,  a  Nevada  corpora- 
tion. In  his  letter  of  resignation,  dated  April  19, 1946, 
petitioner  stated  that  he  was  resigning  ''in  order  to 
accept  private  employment  with  a  company  engaged 
in  development  of  irrigation  projects  in  foreign 
countries ' '.  Attached  hereto  and  made  a  part  hereof, 
as  Exhibit  1,  is  a  true  and  correct  copy  of  said  letter 
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of  resignation.  During  Ms  employment  with  the  Buk 
reau  of  Reclamation,  petitioner  had  acquired  a  civil 
service  P-3  rating  and  such  retirement  pension; 
rights  as  provided  by  the  governing  laws  and  regula- 
tions. 

4.  Petitioner  signed  a  contract  of  employment 
with  Morrison-Knudsen  Afghanistan,  Inc.,  on  May 
9,  1946.  Attached  hereto  and  made  a  part  hereof,  as 
Exhibit  2,  is  a  true  and  correct  copy  of  said  Em- 
ployment Contract,  dated  May  9,  1946. 

5.  The  Morrison-Knudsen  Co.,  Inc.,  is  a  domestic 
corporation  engaged  in  the  construction  business. 
This  company  established  a  foreign  division  com- 
posed of  several  subsidiary  corporations  prior  to  the 
end  of  the  war  for  the  purpose  of  contracting  for 
and  carrying  on  construction  work  in  foreign  comi- 
tries.  Morrison-Knudsen  Afghanistan,  Inc.  is  the  sub- 
sidiary corporation  which  operates  solely  in  the 
Kingdom  of  Afghanistan. 

6.  In  1946  Morrison-Knudsen  Afghanistan,  Inc., 
entered  into  a  four-year  contract  with  the  Kingdom) 
of  Afghanistan  whereby  said  corporation  agreed  to 
build  certain  roads  and  canals.  A  second  four-year 
contract  was  executed  by  Morrison-Knudsen  Afghan- 
istan, Inc.,  and  the  Kingdom  of  Afghanistan  in  April 
of  1950^  providing  for  the  construction  of  certain 
storage  dams. 

7.  Petitioner  arrived  in  Afghanistan  on  June  13^ 
1946^  and  worked  for  two  years,  the  period  required 
by  his  contract.  Petitioner  left  Afghanistan  on  June 
13y  1948,  and  returned  to  the  United  States  at  com- 
pany expense,  arriving  on  June  20,  1948'.  Hib  re- 
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mamed  in  the  United  States  for  the  remainder  of 
the  year.  On  January  22,  1949,  he  signed  a  second 
contract  of  employment  with  Mori*isoil^Kn'ndsen' 
Afghanistan,  Inc.  Attached  hereto  and  made  a  part 
hereof,  as  Exhibit  3,  is  the  original  copy  of  said 
Employment  Contract  dated  January  22,  1949.  He 
left  the  United  States  on  January  27,  1949,  and  ar- 
rived in  Afghanistan  on  February  6, 1949.  Petitioner 
worked  until  October  of  1949,  when  the  company 
terminated  his  contract  pursuant  to  paragraph  4 
thereof,  because  of  an  enforced  reduction  of  per- 
sonnel due  to  temporary  curtailment  of  construc- 
tion funds.  Thereupon,  petitioiler  returned  to  the 
United  States,  at  company  expense,  arriving  on  Oc- 
tober 28,  1949.  Petitioner  lived  in  the  United  States 
until  approximately  May  11,  1950,  when  he  signed 
a  third  contract  of  employment  with  Morrison- 
Knudsen  Afghanistan,  Inc.  This  contract  is  substan- 
tially similar  in  its  terms  to  the  employment  con- 
tracts dated  May  9,  1946  (Exhibit  2),  and  January 
22, 1949  (Exhibit  3).  Petitioner  departed  for  Afghan- 
istan on  May  11,  1950,  and  at  the  time  of  the  trial 
of  said  proceeding  was  serving  the  company  in 
Afghanistan  pursuant  to  said  contract  of  employ- 
ments 

8.  Petitioner's  entire  income  during  the  calendar 
year  1947  was  earned  by  him  while  employed  in  the 
Kingdom  of  Afghanistan,  where  he  was  physically 
present  during  the  whole  of  said  year. 

9.  At  all  times  while  employed  in  Afghanistan; 
petitioner  lived  in  quarters  furnished  by  the  com- 
pany, namely,  in  a  brick  building  built  by  the  com- 
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pany  and  maintained  for  its  employees,  where  he  re- 
ceived his  board  and  lodging  free  of  cost.  Petitioner 
was  free  to  obtain  outside  board  and  lodging,  but  he 
did  not,  because  had  he  done  so  he  would  have  had  to 
l^ay  for  same  out  of  his  owti  pocket,  moreover  the 
board  and  lodging  so  purchased  would  have  been  in- 
ferior. While  thus  employed  in  Afghanistan,  peti- 
tioner maintained  no  home,  residence  building  or 
apartment  in  the  United  States.  Petitioner  did  not 
participate  in  local  politics  nor  did  he  engage  in  trade. 
Petitioner  did  not  pay  any  taxes  to  the  Afghan  au- 
thorities, and  no  tax  was  ever  levied  upon  him  by  the 
Kingdom  of  Afghanistan,  nor  did  the  company  pay 
any  taxes  on  his  behalf. 

10.  AVhile  in  the  United  States  from  Jmie  20, 
1948,  to  January  22,  1949,  petitioner  visited  friends 
and  took  care  of  his  personal  affairs  at  Boise,  Idaho, 
and  elsewhere,  and  stayed  at  the  homes  of  his  mar- 
ried daughters  and  of  his  sister  in  California,  Idaho 
and  Nevada.  He  stayed  with  them  for  approximately 
three  and  one-half  months,  and  for  almost  two  and 
one-half  months  he  lived  in  a  rented  apartment  in 
Berkeley,  California.  While  in  the  United  States 
from  October  28,  1949,  to  May  11,  1950,  petitioner 
lived  approximately  one  month  at  the  homes  of  his 
married  daughters  and  approximately  six  months  in 
a  rented  apartment  in  Berkeley,  California,  Peti- 
tioner was  not  under  any  contractual  obligation  to 
the  company  or  any  other  employer,  while  in  the 
United  States  during  the  years  1947  to  1949,  in- 
chisive,  and  received  no  compensation  from  any  em- 
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ployer  for  work  done  in  the  United  States  or  else- 
where. 

11.  Petitioner  applied  for  a  passport  on  April 
13,  1946,  prior  to  his  departure  for  Afghanistan.  At 
that  time  he  stated  that  he  was  domiciled  in  the 
United  States,  and  that  his  permanent  residence  was 
316  Broadway,  Boise,  Idaho,  which  is  the  address 
of  the  general  business  offices  of  Morrison-Knudsen 
Co.,  Inc.  On  June  24,  1947,  petitioner  w^ent  to  the 
American  Consulate  in  Kabul,  Afghanistan,  and 
made  application  for  registration.  In  this  applica- 
tion he  stated  that  his  legal  residence  in  the  United 
States  was  Boise,  Idaho,  and  he  further  stated  that 
"I  intend  to  return  to  the  United  States  within  one 
year  to  reside  permanently."  On  May  26,  1948,  he 
applied  for  an  extension  of  his  passport.  On  April 
26,  1950,  he  applied  for  a  passport,  and  one  was  is- 
sued on  April  27,  1950.  At  that  time  he  stated  that 
his  permanent  residence  was  421  8th  Street,  Hunt- 
ington Beach,  California,  w^hich  is  the  address  of 
T.  A.  Burda,  petitioner's  son-in-law.  Petitioner  does 
not  own  or  have  any  financial  interest  in  421  8th 
Street,  Huntington  Beach,  California,  and  has  never 
resided  there  except  as  a  guest  of  his  son-in-law 
and  daughter.  Attached  hereto  and  made  a  part 
hereof,  as  Exhibit  A,  are  duly  certified  copies  of  ap- 
plications by  petitioner  for  passport,  for  passport 
I  renewals  and  for  registration  in  Afghanistan. 
I  12.  Subject  to  the  approval  and  consent  of  the 
I  Court,  either  of  the  parties  hereto  may  withdraw 
]  any  or  all  of  the  exhibits  attached  hereto,  or  as  may 
i  be  otherwise  received  in  evidence  at  this  proceeding, 
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for  the  purpose  of  preparing  and  siibstituting  in  their 
stead  photostat  copies  thereof. 

/s/  JAMES  F.  BUTLER, 

Attorney  for  Petitioner. 
/s/  CHARLES  OLIPHA^STT, 
Chief  Counsel, 

Bureau  of  Internal  Revenue, 
Attorney  for  Respondent. 

EXHIBIT  No.  1 

Idaho  Falls,  Idaho,  April  19,  1946 

Commissioner,  Washington,  D.  C. 
Chief  Engineer,  Denver 
Regional  Director,  Boise 

Through  Project  Engineer,  Idaho  Falls,  Idaho 
Gentlemen : 

In  order  to  accept  private  employment  with  a 
company  engaged  in  development  of  irrigation  proj- 
ects in  foreign  countries,  I  hereby  submit  my  resig- 
nation from  the  War  Service  Indefinite  Appointment 
as  Engineer  P-3,  assigned  to  duties  on  the  Palisades 
Project,  Idaho  Falls,  Idaho,  effective  as  of  close  of 
business  May  3,  1946. 

My  forwarding  address  will  be:  c/o  Mr.  Chas.  El- 
liott, 2905-6  Chanin  Bldg.,  124  E.  42  St.,  New  York, 
N.  Y.  (To  be  forwarded  to  Morrison-Knudsen  Co,,   \ 
Afghanistan.) 

Very  truly  yours, 

/s/  GILBERT  WADDELL 
[Stamped]:    Received  May  13,  11:54  a.m.,    '46. 
Bureau  of  Reclamation,  Washington,  D.  C. 

i 
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EXHIBIT  No.  2 

Morrison-Knudsen  Afghanistan,  Inc. 

SUPERVISORY  EMPLOYMENT  CONTRACT 

Name  of  Employee:    Gilbert  Waddell. 

Position:    Field  Engineer. 

Social  Security  Nmnber:  519-20-7340. 

This  Agreement  made  and  entered  into  this  9th 
day  of  May,  1946,  by  and  between  Morrison-KJnud- 
sen  Afghanistan,  Inc.,  a  Nevada  corporation,  here- 
inafter called  "Employer,"  and  Gilbert  Waddell  of 
Boise,  Idaho,  hereinafter  called  "Employee." 

Witnesseth : 

Whereas,  Employer  is  engaged  in  the  perform- 
ance of  a  construction  contract  in  the  Kingdom  of 
Afghanistan  and  desires  to  retain  the  services  of 
Employee  for  work  lq  connection  with  said  construc- 
tion contract. 

Now,  Therefore,  in  consideration  of  the  premises 
and  the  mutual  covenants,  agreements  and  condi- 
tions hereinafter  contained,  the  parties  do  hereby 
agree  as  follows: 

1.  Employment  Subject  to  Construction  Contract 
Employer  employs  Employees  for  certain  services 

in  the  construction  work  to  be  performed  by  Em- 
ployer under  said  construction  contract  and  said 
employment  is  in  all  respects  subject  to  the  provisions 
of  said  construction  contract  and  the  reasonable  re- 
quirements and  interpretations  thereof. 

2.  Place  of  Employment 

The  services  of  Employee  shall  be  performed  in 
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Exhibit  No.  2— (Continued) 
Afghanistan  at  any  one  or  more  of  the  places  therein 
which  may  be  designated  by  Employer,  or,  at  Em- 
ployer's option,  at  such  other  place  or  places  outside 
said  country  which  Employer  may  designate  in  con- 
nection with  the  performance  of  said  construction 
contract. 

3.  Position 

The  position  for  which  Employee  represents  he  is 
qualified  and  for  which  he  is  employed  is  that  of 
Field  Engineer. 

If  Employee  is  used  in  any  equivalent  or  lower 
classification  than  that  for  which  he  is  hired  to  which 
he  may  hereafter  be  assigned  by  Employer  he  will 
perform  work  in  such  classification  to  the  best  of  his 
ability  at  the  salary  specified  in  Paragraph  5  here- 
of. Employer  may,  however,  reclassify  Employee  to 
higher  pay  rat«  classification,  but  no  pa}Tnent  of 
salary  or  wages  will  be  made  at  such  higher  rate 
until,  in  the  opinion  of  the  Employer,  the  Employee 
has  demonstrated  his  ability  to  perform  the  duties  of 
the  higher  classification.  At  any  time  thereafter.  Em- 
ployer may  terminate  such  reclassification  and  return 
Employee  to  his  original  classification  or  equivalent 
thereof,  whereui3on  Employee  shall  be  returned  to 
his  original  rate  of  pay. 

4.  Period  of  Emplo\inent 

The  period  of  services  provided  for  by  this  Con- 
tract shall  be  twenty-four  (24)  months  at  the  site 
of  the  work  after  Employee's  arrival  at  such  site, 
provided  that  in  the  event  Employer's  construction 
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contract  is  completed  or  terminated  before  the  ex- 
piration of  said  period,  this  Contract  shall  thereupon 
terminate,  and  Employer  shall  only  be  obligated  to 
pay  Employee  for  services  rendered  to  the  date  of 
such  termination  or  completion  and  salary  during 
the  return  trip  to  the  United  States  as  provided  in 
Paragraph  6  and  return  travel  expenses  as  provided 
in  Paragraph  8. 

5.    Salary  Rate :  Vacation 

Employee  shall  receive  for  services  performed 
hereunder  the  sum  of  $850.00  dollars  per  month  law- 
ful money  of  the  United  States  of  America  which 
shall  be  the  whole  salary  and  compensation  agreed 
upon,  except  as  hereinafter  provided,  for  the  entire 
period  of  ser\dce,  and  payment  to  and  acceptance 
thereof  by  Employee  shall  operate  as  a  full  release 
to  Employer.  Employee  agrees  to  devote  his  full  time, 
attention,  skill  and  ability  to  the  performance  of  the 
duties  of  the  position  for  which  he  is  hired  or  to 
w^hich  he  may  be  reassigned  as  provided  in  Paragraph 
3  hereof  and  shall  work  as  many  hours  per  day  and 
days  per  week  as  shall  be  necessary  to  perform  such 
duties  to  the  satisfaction  of  Employer. 

After  Employee  has  worked  at  his  designated 
place  of  employment  for  a  period  of  twelve  (12)  full 
months,  he  shall  be  entitled  to  vacations  with  pay, 
or  pay  in  lieu  of  vacations,  in  accordance  with  the 
following  provisions : 

(1)  The  total  vacation  shall  be  for  a  period  of 
thirty  (30)  days. 
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(2)  The  time  for  starting  a  vacation  shall  be  de- 
termined and  established  by  Employer;  provided, 
however,  that  if  Employer  delays  the  starting  of 
vacation  after  the  expiration  of  twelve  months'  em- 
ployment on  the  job  site,  the  period  of  delay  shall 
be  included  lq  determining  the  remaining  period  of 
service  at  the  job  site  which  would  entitle  Employee 
to  vacations  for  his  second  year  of  service. 

(3)  Such  vacations  shall  be  with  pay  at  Employee 's 
base  rate  of  pay,  excluding  board  and  lodging,  or  any 
allowance  in  lieu  thereof,  as  of  the  time  the  vacation 
is  started. 

(4)  In  the  event  that  Employee  elects,  subject  to 
consent  of  Employer,  not  to  take  a  vacation  and  con- 
tinue working,  he  shall  be  entitled  to  receive  in  lieu 
of  said  vacation  one  month's  salary,  which  salary 
shall  be  his  base  rate  of  pay,  excluding  board  and 
lodging,  or  any  allowance  in  lieu  thereof,  at  the  time 
he  foregoes  taking  vacation.  Said  month's  salary  in 
lieu  of  vacation  shall  be  paid  to  Employee  at  the  time 
he  makes  his  election  to  forego  taking  a  vacation. 

(5)  In  the  event  this  contract  is  not  renewed  at 
the  expiration  of  the  period  of  employment  pro- 
vided herein,  Employee  shall  be  paid  one  month's 
salary  at  his  base  rate  of  pay,  upon  his  return  to 
the  United  States,  in  lieu  of  earned  vacation. 

6.   Date  of  Commencement  of  Salary 

Salary  shall  commence  four  days  prior  to  the  date 
on  which  Employee  has  been  advised  to  report  at 
point  of  leaving  the  continental  limits  of  the  United 
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States  enroute  to  the  site  of  the  work.  Except  as  pro- 
vided in  Paragraph  10  herein,  salary  shall  continue 
for  four  days  after  Employee  returns  to  the  con- 
tinental limits  of  the  United  States,  but  in  no  case 
shall  this  additional  number  of  days  exceed  a  total  of 
five  days  excluding  the  day  of  the  Employee 's  arrival 
within  the  continental  limits  of  the  United  States. 

7.    Transportation  and  Travel  Allowance 

Transportation  from  Boise,  Idaho  (point  of  hire) 
to  Kabul,  Afghanistan  (site  of  work)  shall  be  paid 
by  Employer.  Employer  shall  select  the  mode  of 
transportation,  provided  Employee  shall  not  be  re- 
quired to  travel  by  plane  without  his  consent  and 
provided,  further,  that  transportation  shall  be  at 
least  tourist  class. 

From  the  date  that  Employee  leaves  his  point  of 
hire  enroute  to  the  site  of  work,  and  until  he  shall 
arrive  at  the  site  of  work,  Employer  shall  pay  Em- 
ployee's expenses  on  a  per  diem  basis  at  rate  of  $5.00 
per  day ;  provided,  however,  that  if  the  mode  of  trans- 
portation selected  by  the  Employer  shall  include 
meals,  at  no  cost  to  Employee,  or  if  Employer  shall 
elect  to  furnish  meals  to  Employee  while  enroute, 
without  expense  to  Employee,  the  per  diem  allow- 
ance herein  provided  for  shall  not  be  paid  to  Em- 
ployee. 

The  per  diem  allowance  herein  provided  for  shall 
represent  the  full  extent  of  Employer's  liability  for 
expenses  incurred  by  Employee  while  enroute  to  job 
site,  except  for  the  f ollow^ing  items  of  expense :  hotel 
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bills  for  room  only,  costs  incidental  to  securing  pass- 
port and  ^isas,  cost  of  passport  photographs;  cost 
of  medical  examination,  innoculations,  vaccinations, 
and  finger  printing  or  other  means  of  identification 
required  by  Employer. 

Employee  shall  pay  the  foregoing  excepted  items 
of  expense  at  the  time  they  are  incurred  and  shall 
obtain  receipts  therefor;  Employee  shall  submit  to 
Employer  an  itemized  account  covering  these  ex- 
emi^ted  items,  and  Employer  shall  reimburse  Em- 
ployee therefor  when  the  same  are  presented. 

8.  Return  Travel  Expense 

If  Employee  completes  this  contract  in  accordance 
with  the  terms  hereof  and  said  contract  is  not  term- 
inated by  Employer  under  the  provisions  of  Para- 
gi'aph  10  hereof,  he  shall  be  returned  from  job  site 
to  the  point  of  hire  at  Employer's  expense.  Employer 
shall  select  the  mode  of  transportation.  Per  diem 
allowance  and  the  additional  items  of  expense  allow- 
able under  the  terms  of  Paragraph  7  for  the  trip  to 
the  site  of  the  work  shall  be  allowed  for  the  return 
trip  and  shall  be  paid  by  Employer  as  provided  in 
Paragraph  7  hereof. 

9.  Workmen's  Compensation  Insurance 
Employer  will  provide  by  insurance  or  otherwise 

for  securing  payment  of  compensation  and  other 
benefits  to  Employee  or  his  dependents  under  the 
provisions  of  the  Workmen's  Compensation  Act  of 
the  State  where  Employee  is  hired. 
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10.    Termination  of  Contract 

If  the  services  of  Employee  are  not  satisfactory 
to  Employer  or  if  he  is  not  qualified  for  the  position 
for  which  he  is  hired,  or  is  negligent  in  his  duties, 
or  displays  bad  temper,  or  is  or  becomes  addicted  to 
the  use  of  alcoholic  drinks  or  drugs,  or  is  insubor- 
dinate, or  contracts  venereal  disease.  Employee  may 
be  discharged  by  Employer  and  this  contract  shall 
terminate  forthwith.  In  such  case  his  employment 
and  salary  shall  thereupon  cease  and  he  shall  forfeit 
his  right  to  payment  of  salary  and  expense  allow- 
ance on  the  return  trip  to  the  United  States.  If  Em- 
ployee shall  be  discharged  for  one  or  more  of  the 
foregoing  reasons,  and  if  the  laws  or  decrees  of  the 
country  in  which  Employee  shall  be  rendering  serv- 
ices hereunder  require  EmjDloyer  to  return  Employee 
to  the  United  States,  Employee  agrees  to  reimburse 
Employer  for  any  and  all  expenses  incidental  to  said 
return,  including  cost  of  return  transportation,  which 
Employer  may  be  required  to  pay.  Employee  hereby 
authorizes  Employer  to  retain  any  and  all  salary  or 
money  withheld  in  accordance  with  Paragraph  14, 
or  so  much  thereof  as  may  be  required,  to  reimburse 
Employer  for  such  expenses. 

It  is  agreed  that  Employer  may  discharge  Em- 
ployee if  requested  to  do  so  by  the  Ministry  of  Public 
Works  of  the  Kingdom  of  Afghanistan  or  his  duly 
authorized  representative  and  such  discharge  shall 
not  constitute  a  breach  of  this  Contract  by  Employer. 
Employee  shall  be  paid  salary  earned  to  the  date  of 
such  discharge  and  shall  return  to  the  United  States 
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forthwith  and  in  the  discretion  of  Employer  shall  re- 
ceive salary  and  travel  expense  on  the  return  trip 
in  the  manner  and  for  the  periods  specified  in  Para- 
graph 8. 

11.  Passport  Requirements :  Physical  Examination 
It  is  a  condition  of  this  Contract  that  Employee 

shall  obtain  a  draft  deferment  if  he  is  subject  to  the 
provisions  of  the  United  States  Selective  Service 
Act,  and  shall  be  able  to  and  shall  obtain  a  passport 
and  all  other  docmnents  or  permits  required  for 
departure  from  the  United  States  and  travel  to  and 
entry  into  the  country  where  he  is  to  be  employed. 
Employees  shall  pass  a  medical  examination  by  a 
physician  selected  by  Employer  and  shall  obtain  such 
vaccmations  or  innoculations  as  shall  be  required  by 
Employer. 

12.  Board  and  Lodging 

Employer  agrees  to  furnish  Employee  with  board 
and  lodging  during  the  term  of  this  contract,  or  cash 
allowance  in  lieu  thereof  at  Employer's  option. 

13.  Salary  Pajment 

Salary  shall  be  paid  once  a  calendar  month  and 
A^ithin  a  reasonable  time  following  the  end  of  the 
month  in  which  such  salary  shall  be  earned.  Em- 
plo3^ee  hereby  authorizes  and  directs  the  Em})loyer 
to  distribute  his  salary  as  follows:  $50.00  in  Afghanis 
and  balance  to  First  Security  Bank  of  Idaho,  Idaho 
Falls,  Idaho. 

If  Employee  elects  to  receive  payment  of  a  por- 
tion of  his  salary  in  Afghanistan  such  amount  shall 
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be  paid  to  him  in  Afghanis  at  the  official  rate  of  ex- 
change. 

14.  Withholding  from  Salary 

Employee  agrees  that  Employer  shall  withhold 
from  the  salary  of  Employee  an  amomit  equal  to  the 
transportation  costs  referred  to  in  Paragraph  8. 
However,  not  more  than  one-third  of  Employee's 
earnings  for  any  month  shall  be  so  withheld.  The 
amount  thus  withheld  shall  be  refmided  to  Employee 
upon  completion  of  this  Contract.  If  Employee  quits 
or  is  discharged  for  any  of  the  reasons  specified  in 
Paragraph  10  hereof,  the  amount  wdthheld  shall  be 
applied  by  Employer  against  the  costs  which  Em- 
ployer may  incur  in  returning  Employee  to  United 
States  and  the  balance  remaining,  if  any,  shall  be 
refmided  to  Employee. 

15.  Income  or  Other  Taxes 

Employer  will  pay  and  not  recharge  to  Employee 
income  or  any  other  taxes  imposed  by  any  country 
on  salary  earned  by  Employee  imder  this  Contract, 
other  than  taxes  imposed  by  United  States  of  Amer- 
ica or  any  state  thereof. 

16.  Extent  of  Agreement 

This  Contract  embodies  the  whole  agreement  be- 
tween the  parties  hereto  and  there  are  no  induce- 
ments, provisos,  terms,  conditions  or  obligations 
made  or  entered  into  by  Employer  other  than  con- 
tained herein.  No  modification  of  this  agreement 
shall  be  made  except  by  instrument  in  writing  signed 
by  Employee  and  Employer's  duly  authorized  rep- 
resentative. 
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17.  Employee  to  Observe  Afghan  Laws 

The  Employee  shall  respect  and  obey  all  Afghan 
laws,  rules  and  regulations  and  shall  never  interfere 
with  the  Afghan  political  or  religious  affairs  either 
directly  or  indirectly,  and  he  shall  not  engage  in 
trade. 

18.  Notice  in  Event  of  Accident 

In  the  event  of  serious  accident,  illness  or  other 
emergency  affecting  Employee,  Employer  shall 
notify  Mrs.  J.  D.  Gillies  at  Ruth,  Nevada.  This  ad- 
dress may  be  considered  as  Employee's  permanent 
address,  or  the  address  of  the  person  ^vith  whom  Em- 
ployer may  communicate  concerning  personal  mat- 
ters relating  to  Employee. 

In  Witness  Whereof,  Employer  and  Employee 
have  executed  this  agreement  the  day  and  year  first 
hereinabove  written. 

MORRISON-KNUDSEN   AFGHAN- 
ISTAN, INC., 
By    C.  E.  ELLIOTT, 

Manager,  New  York  Office. 


Employee 
Witness :    


Passport  applied  for :  April  13,  1946,  Washington, 
D.  C.    Salary  to  commence :  May  9,  1946. 
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EXHIBIT  No.  3 

Morrison-Ejiudsen  Afghanistan,  Inc. 

SUPERVISORY   EMPLOYMENT    CONTRACT 

Name  of  Employee :    Gilbert  Waddell. 
Position :    Construction  Engineer. 
Society  Security  Nmnber:  519-20-7340. 

This  Agreement  made  and  entered  into  this  27th 
day  of  January,  1949,  by  and  between  Morrison- 
Knudsen  Afghanistan,  Inc.,  a  Nevada  corporation, 
hereinafter  called  ''Employer,"  and  Gilbert  Waddell 
of  Huntington  Beach,  California,  hereinafter  called 
"Employee." 

Witnesseth : 

Whereas,  Employer  is  engaged  in  the  perform- 
ance of  a  construction  contract  in  the  Kingdom  of 
Afghanistan  and  desires  to  retain  the  services  of 
Employee  for  work  in  connection  with  said  construc- 
tion contract. 

Now,  Therefore,  in  consideration  of  the  premises 
and  the  mutual  covenants,  agreements  and  condi- 
tions hereinafter  contained,  the  parties  do  hereby 
agree  as  follows: 

1.  Employment  Subject  to  Construction  Contract 
Employer  employs  Employee  for  certain  services 
in  the  construction  work  to  be  performed  by  Em- 
ployer under  said  construction  contract  and  said  em- 
ployment is  in  all  respects  subject  to  the  provisions 
of  said  construction  contract  and  the  reasonable  re- 
quirements and  interpretations  thereof. 
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2.  Place  of  Employment 

The  ser^dees  of  Employee  shall  be  performed  in 
Afghanistan  at  any  one  or  more  of  the  places  therein 
which  may  be  designated  by  Employer,  or,  at  Em- 
ployer's option,  at  such  other  i^lace  or  places  outside 
said  country  which  Em^^loyer  may  designate  in  con- 
nection with  the  performance  of  said  construction 
contract. 

3.  Position 

The  position  for  which  Employee  represents  he  is 
qualified  and  for  which  he  is  employed  is  that  of  Con- 
struction Engineer. 

If  Employee  is  used  in  any  equivalent  or  lower 
classification  than  that  for  which  he  is  hired  to  which 
he  may  hereafter  be  assigned  by  Employer  he  will 
perform  work  in  such  classification  to  the  best  of 
his  ability  at  the  salary  specified  in  Paragraph  5 
hereof.  Employer  may,  however,  reclassify  Employee 
to  higher  pay  rate  classification,  but  no  payment  of 
salary  or  wages  will  be  made  at  such  higher  rate 
mitil,  in  the  opinion  of  the  Employer,  the  Employee 
has  demonstrated  his  ability  to  perform  the  duties 
of  the  higher  classification.  At  any  time  thereafter, 
Employer  may  terminate  such  reclassification  and 
return  Employee  to  his  original  classification  or 
equivalent  thereof,  whereupon  Employee  shall  be  re- 
turned to  his  original  rate  of  pay. 

4.  Period  of  Employment 

The  period  of  services  provided  for  by  this  Con- 
tract shall  be  twenty-four  (24)  months  at  the  site  of 
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the  work  after  Employee's  arrival  at  such  site,  pro- 
vided that  in  the  event  Employer's  construction  con- 
tract is  completed  or  terminated  before  the  expira- 
tion of  said  period,  this  Contract  shall  thereupon 
terminate,  and  Employer  shall  only  be  obligated  to 
pay  Employee  for  services  rendered  to  the  date  of 
such  termination  or  completion  and  salary  during 
the  return  trip  to  the  United  States  as  provided  in 
Paragraph  6  and  return  travel  expenses  as  provided 
in  Paragraph  8. 

5.    Salary  Rate:  Vacation 

Employee  shall  receive  for  services  performed 
hereunder  the  sum  of  $750.00  dollars  per  month  lawr 
ful  money  of  the  United  States  of  America  which 
shall  be  the  whole  salary  and  compensation  agreed 
upon,  except  as  hereinafter  provided,  for  the  entire 
period  of  service,  and  payment  to  and  acceptance 
thereof  by  Employee  shall  operate  as  a  full  release 
to  Employer.  Employee  agrees  to  devote  his  full  time, 
attention,  skill  and  ability  to  the  performance  of  the 
duties  of  the  position  for  which  he  is  hired  or  to 
which  he  may  be  reassigned  as  provided  in  Para- 
graph 3  hereof  and  shall  work  as  many  hours  per  day 
and  days  per  week  as  shall  be  necessary  to  perform 
such  duties  to  the  satisfaction  of  Employer. 

After  Employee  has  worked  at  his  designated  place 
of  employment  for  a  period  of  twelve  (12)  full 
months,  he  shall  be  entitled  to  vacations  with  pay, 
or  pay  in  lieu  of  vacations,  in  accordance  with  the 
following  provisions: 
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(1)  The  total  vacation  shall  be  for  a  period  of 
thirty  (30)  days. 

(2)  The  time  for  starting  a  vacation  shall  be  de- 
termined and  established  by  Employer;  provided, 
however,  that  if  Employer  delays  the  starting  of 
vacation  after  the  expiration  of  twelve  months'  em- 
plojnnent  on  the  job  site,  the  period  of  delay  shall 
be  included  in  determining  the  remaining  period  of 
service  at  the  job  site  which  would  entitle  Employee 
to  vacations  for  his  second  year  of  ser^dce. 

(3)  Such  vacations  shall  be  with  pay  at  Em- 
ployee's base  rate  of  pay,  excluding  board  and  lodg- 
ing, or  any  allowance  in  lieu  thereof,  as  of  the  time 
the  vacation  is  started. 

(4)  In  the  event  that  Employee  elects,  subject  to 
consent  of  Employer,  not  to  take  a  vacation  and  con- 
tinue working,  he  shall  be  entitled  to  receive  in  lieu 
of  said  vacation  one  month's  salary,  which  salary 
shall  be  his  base  rate  of  pay,  excluding  board  and 
lodging,  or  any  allowance  in  lieu  thereof,  at  the  time 
he  foregoes  taking  vacation.  Said  month's  salary  in 
lieu  of  vacation  shall  be  paid  to  Employee  at  the  time 
he  makes  his  election  to  forego  taking  a  vacation. 

(5)  In  the  event  this  contract  is  not  renewed  at 
the  expiration  of  the  period  of  emplojTnent  provided 
herein.  Employee  shall  be  paid  one  month's  salary 
at  his  base  rate  of  pay,  upon  his  return  to  the  United 
States,  in  lieu  of  earned  vacation. 

6.    Date  of  Commencement  of  Salary 

Salary  shall  commence  one  day  prior  to  the  date 
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on  which  Employee  has  been  advised  to  report  at 
point  of  leaving  the  continental  limits  of  the  United 
States  enroute  to  the  site  of  the  work.  Except  as 
provided  in  Paragraph  10  herein,  salary  shall  con- 
tinue for  five  days  after  Employee  returns  to  the  con- 
tinental limits  of  the  United  States,  but  in  no  case 
shall  this  additional  number  of  days  exceed  a  total 
of  five  days  excluding  the  day  of  the  Employee's 
arrival  within  the  continental  limits  of  the  United 
States. 

7.    Transportation  and  Travel  Allowance 

Transportation  from  San  Francisco,  Calif,  (point 
of  hire)  to  Afghanistan  (site  of  work)  shall  be  paid 
by  Employer.  Employer  shall  select  the  mode  of 
transportation,  provided  Employee  shall  not  be  re- 
quired to  travel  by  plane  without  his  consent  and 
provided,  further,  that  transportation  shall  be  at 
least  tourist  class. 

From  the  date  that  Employee  leaves  his  point  of 
hire  enroute  to  the  site  of  work,  and  until  he  shall 
arrive  at  the  site  of  work,  Employer  shall  pay  Em- 
ployee's expenses  on  a  per  diem  basis  at  rate  of  $5.00 
per  day;  provided,  however,  that  if  the  mode  of 
transportation  selected  by  the  Employer  shall  in- 
clude meals,  at  no  cost  to  Employee,  or  if  Employer 
shall  elect  to  furnish  meals  to  Employee  while  en- 
route, without  expense  to  Employee,  the  per  diem 
allowance  herein  provided  for  shall  not  be  paid  to 
Employee. 

The  per  diem  allowance  herein  provided  for  shall 
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represent  the  full  extent  of  Employer's  liability  for 
expenses  incurred  by  Employee  while  enroute  to  job 
site,  except  for  the  following  items  of  expense :  hotel 
bills  for  room  only,  costs  incidental  to  securing  pass- 
port and  visas,  cost  of  passport  photographs ;  cost  of 
medical  examination,  innoculations,  vaccinations, 
and  finger  printing  or  other  means  of  identification 
required  by  Employer. 

Employee  shall  pay  the  foregoing  excepted  items 
of  expense  at  the  time  they  are  incurred  and  shall 
obtain  receipts  therefor;  Employee  shall  submit  to 
Employer  an  itemized  account  covering  these  ex- 
empted items,  and  Employer  shall  reimburse  Em- 
ployee therefor  when  the  same  are  presented. 

8.  Return  Travel  Expense 

If  Employee  completes  this  contract  in  accordance 
with  the  terms  hereof  and  said  contract  is  not  term- 
inated by  Employer  under  the  i)rovisions  of  Para- 
graph 10  hereof,  he  shall  be  returned  from  job  site 
to  the  point  of  hire  at  Employer's  expense.  Em- 
ployer shall  select  the  mode  of  transportation.  Per 
diem  allowance  and  the  additional  items  of  expense 
allowable  imder  the  terms  of  Paragraph  7  for  the 
trip  to  the  site  of  the  work  shall  be  allowed  for  the 
return  trip  and  shall  be  paid  by  Employer  as  pro- 
vided in  Paragraph  7  hereof. 

9.  Workmen's  Compensation  Insurance 
Employer  will  provide  by  insurance  or  otherwise 

for  securing  pa^inent  of  compensation  and  other 
benefits  to  Employee  or  his  dependents  under  the 
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provisions  of  the  Workmen's  Compensation  Act  of 
the  State  where  Employee  is  hired. 

10.    Termination  of  Contract 

If  the  services  of  Employee  are  not  satisfactory 
to  Employer  or  if  he  is  not  qualified  for  the  position 
for  which  he  is  hired,  or  is  negligent  in  his  duties, 
or  displays  bad  temper,  or  is  or  becomes  addicted  to 
the  use  of  alcoholic  drinks  or  drugs,  or  is  insubor- 
dinate, or  contracts  venereal  disease,  Employee  may 
be  discharged  by  Employer  and  this  contract  shall 
terminate  forthwith.  In  such  case  his  employment 
and  salary  shall  thereupon  cease  and  he  shall  forfeit 
his  right  to  payment  of  salary  and  expense  allow- 
ance on  the  return  trip  to  the  United  States.  If  Em- 
ployee shall  be  discharged  for  one  or  more  of  the 
foregoing  reasons,  and  if  the  laws  or  decrees  of  the 
country  in  w^hich  Employee  shall  be  rendering  serv- 
ices hereunder  require  Employer  to  return  Employee 
to  the  United  States,  Employee  agrees  to  reimburse 
Employer  for  any  and  all  expenses  incidental  to  said 
return,  including  cost  of  return  transportation, 
which  Employer  may  be  required  to  pay.  Employee 
hereby  authorizes  Employer  to  retain  any  and  all 
salary  or  money  withheld  in  accordance  with  Para- 
graph 14,  or  so  much  thereof  as  may  be  required,  to 
reimburse  Employer  for  such  expenses. 

It  is  agreed  that  Employer  may  discharge  Em- 
ployee if  requested  to  do  so  by  the  Ministry  of  Public 
Works  of  the  Kingdom  of  Afghanistan  or  his  duly 
authorized  representative  and  such  discharge  shall 
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not  constitute  a  breach  of  this  Contract  by  Employer. 
Employee  shall  be  paid  salary  earned  to  the  date  of 
such  discharge  and  shall  return  to  the  United  States 
forthwith  and  in  the  discretion  of  Employer  shall 
receive  salary  and  travel  expense  on  the  return  trip 
in  the  manner  and  for  the  periods  specified  in  Para- 
graph 8. 

11.  Passport  Requirements :  Physical  Examination 
It  is  a  condition  of  this  Contract  that  Employee 

shall  obtain  a  draft  deferment  if  he  is  subject  to  the 
provisions  of  the  United  States  Selective  Service 
Act,  and  shall  be  able  to  and  shall  obtain  a  passport 
and  all  other  documents  or  permits  required  for  de- 
parture from  the  United  States  and  travel  to  and 
entry  into  the  country  where  he  is  to  be  employed. 
Employee  shall  pass  a  medical  examination  by  a 
physician  selected  by  Employer  and  shall  obtain  such 
vaccinations  or  innoculations  as  shall  be  required  by 
Employer. 

12.  Board  and  Lodging 

Employer  agrees  to  furnish  Employee  with  board 
and  lodging  during  the  term  of  this  contract,  or  cash 
allowance  in  lieu  thereof  at  Employer's  option. 

13.  Salary  Payment 

Salary  shall  be  paid  once  a  calendar  montli  and 
within  a  reasonable  time  following  the  end  of  the 
month  in  which  such  salary  shall  be  earned.  Em- 
ployee hereby  authorizes  and  directs  the  Employer 
to  distribute  his  salary  as  follows :  As  per  salary  al- 
lotment agreement. 
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If  Employee  elects  to  receive  payment  of  a  por- 
tion of  his  salary  in  Afghanistan  such  amount  shall 
be  paid  to  him  in  Afghanis  at  the  official  rate  of  ex- 
change. 

14.  Withholding  from  Salary 

Employee  agrees  that  Employer  shall  withhold 
from  the  salary  of  Employee  an  amount  equal  to  the 
transportation  costs  referred  to  in  Paragraph  8. 
However,  not  more  than  one-third  of  Employee's 
earnings  for  any  month  shall  be  so  withheld.  The 
amount  thus  withheld  shall  be  refunded  to  Employee 
upon  completion  of  this  Contract.  If  Employee  quits 
or  is  discharged  for  any  of  the  reasons  specified  in 
Paragraph  10  hereof,  the  amount  withheld  shall  be 
applied  by  Employer  against  the  costs  which  Em- 
ployer may  incur  in  returning  Employee  to  United 
States  and  the  balance  remaining,  if  any,  shall  be 
refmided  to  Employee. 

15.  Income  or  Other  Taxes 

Employer  will  pay  and  not  recharge  to  Employee 
income  or  any  other  taxes  imposed  by  any  country 
on  salary  earned  by  Employee  under  this  Contract, 
other  than  taxes  imposed  by  United  States  of  Amer- 
ica or  any  state  thereof. 

16.  Extent  of  Agreement 

This  Contract  embodies  the  whole  agreement  be- 
tween the  parties  hereto  and  there  are  no  induce- 
ments, provisos,  terms,  conditions  or  obligations 
made  or  entered  into  by  Employer  other  than  con- 
tained herein.  No  modification  of  this  agreement 
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shall  be  made  except  by  instrument  in  writing  signed 
by  Employee  and  Employer's  duly  authorized  rep- 
resentative. 

17.  Employee  to  Observe  Afghan  Laws 

The  Employee  shall  respect  and  obey  all  Afghan 
laws,  rules  and  regulations  and  shall  never  interfere 
with  the  Afghan  political  or  religious  affairs  either 
directly  or  indirectly,  and  he  shall  not  engage  in 
trade. 

18.  Notice  in  Event  of  Accident. 

In  the  event  of  serious  accident,  illness  or  other 
emergency  affecting  Employee,  Employer  shall 
notify:  T.  A.  Burda  at  421  8th  Street,  Huntington 
Beach,  California.  This  address  may  be  considered 
as  Employee's  permanent  address,  or  the  address  of 
the  person  with  whom  Employer  may  communicate 
concerning  personal  matters  relating  to  Employee. 

In  Witness  Whereof,  Employer  and  Employee 
have  executed  this  agreement  the  day  and  year  first 
hereiaabove  written. 

MORRISON-KNUDSEN   AFGHAN- 
ISTAN, INC., 
By    S.  H.  SCHENCK, 

GILBERT  WADDELL, 
Employee. 
Witness : 

ERIC  G.  MADSEN 
MAXINE  APPLEWHITE 
Passport  applied  for:  Passport  Received.  Salary 
to  commence  January  22,  1949. 
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No.  4629 

United  States  of  America 

Department  of  State 

To  all  to  whom  these  presents  shall  come,  Greeting: 

I  Certify  That  the  docmnents  hereimto  annexed 
are  true  copies  from  the  files  of  this  Department. 

In  testimony  whereof,  I,  Dean  Acheson,  Secre- 
tary of  State,  have  hereunto  caused  the  seal  of  the 
Department  of  State  to  be  affixed  and  my  name  sub- 
scribed by  the  Authentication  Officer  of  the  said 
Department,  at  the  city  of  Washington,  in  the  Dis- 
trict of  Columbia,  this  fourth  day  of  August,  1950. 

[Seal]  /s/  DEAN  ACHESON, 

Secretary  of  State 
/s/  By   M.  P.  CHAUVIN, 

Authentication  Officer, 
Department  of  State. 
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AUTH.  BY  TELEGRAM  CF 

APR  27  1950  • 


ISSUED 


.MR?.!."^^', 


^^^    .  I     i^utu... I 

-x '^"^,-^-*^f*-*<--^ -1.,  I  tinftj«  or  THK  Uxmo  STAm, 

Jo^by  .ppU  to  the  DepTtn«.t  of  SUte.  .t  WMhington.  for  .  p«iport    I  .oJannlJnr^r  thrt  I  w«  bom  rt 

I  am  domieUed  fa  th«  United  SUte.,  my  permiwl  imMmm.  beiiic  .t  --^f^^/..  ""^ 


—  — - ,  _,  .  

•  (TcrwBordtj) 

I  hmvc  redded  oatudc  the  United  SUtee  aa  follom: 


^y^A 


My  father. 


Ay^x:ik9^/y 


^.0.(A/.f^ 


on  or  about „ ,  .^j  j.  „o,.  re«din«  .t  -.--^.cW«l^ ^'-^C'-^iv^V. 

(TW  fafcwi.,  portfc«  l«  UU.  Mock  to  b.  «LUd  1.  <«J,  fc,  .  p«r«»  wfcoM  »Uiw  wm'ii«  taw  ii  *.  tTfciUd  Stal^ 

My  father  emigrated  to  the  United  SUtea  on  or  aboat  _...  '^^*  •  '■<  -  ^ 

year,  continnooaly  in  the  United  Sutea  from  1 tol _^'aj(i  ^  iiataraliMd  ..  a  dtii^ ^  the  UBit«l 

SUtea  before  the _ r-— _#  i  ».  / 


Uy  mother.      y^<^  <?  <?  r^l^ J:^^^^^ bom  h    ^^M^  /v<f«<?«/^ 

loraboDt — .       .  and  ia  now  reaidlng  .t     f-|/C^  t7<^tm.riC^c;/^ _ 


My  mother  emigrated  to  the  United  Sutea  on  or  about 
yeara  continuously  in  the  United  Sutea  from  1 to 

*r  » 


DESCRIPTION  OP  APPUCANT  / 

^y*^/cy:z  _ 

DtaUntytahlHg  *Mrfu  ar  faMiim  ..i*r:Vi?.r7.C 

I  Note  UT  Bvlia  mt  wrmn  i 

iiibi;"{;;;^Wi;^^-;ji^j-;;^^„j^j^-- 

ir.  »ixi  r—) 


»»  iMt  XfMflM.  yaaapart  wm  aMaiiMrf  Itmii  .>f:^«E/^^iC7<< 

d  U  luJanitted  beiewith  for  eaneelUUon  ......fr::^...      jO-^JL.-^ 


■_  1 ,  ndded 

»UI  (Ytmt) 

She  acquired  eitizenahip  fa  the  United  State* 
- / 


\/  MAIUNG  ADDRESS 

x'  (fita«  nwuiiliti  xMna  pMoly) 


NOM 


■ad  b  ■ubmitted  bennrlth  for  eanoaUtioa 


(0«TC< 


I  InUnd  io  Imt«  Um  Onlud  flUUa  from  tha  port  of  „.  N9y...]]|^rk..£|.4  tJ^..|LjlXlt.. 

about  Kay  10         10*6  .  •ain, on  b<«fd  tu ._Do_aot. JIU»''  

'  I'M*  W  'lnr«tar>,  (iiuH  ait  Ml* 


I  inter.rl  u<  vlnit  tha  foIlowlDc  eoiutriH  for  Um  pufpuw  Indleatad: 

Afjfhanlptun „ 

'Samm  aimwrninm  w  to  riiint 
an/t  I  intriTut  to  rrtara  to  tba  Unltad  fltatc*  within  5 


I  r«qn«it  UtAt  m/  paasport  be  ihmImI  to  tha  foOowing  addreM: 

.  Mr*  ttllb*rJJ..)fft4jJ*.li 

6Morrlson->Knudsen  Coapany 
~J  Nufnk.ra.itf.trMt     290b~6.QbMtiin    Sldg, 

124  I.   42nd  St* 

CHy  Mitf  Mat»„ .N.9W.  XorJLt-.JijlXaL „ 

OOCKimON  AND  PliaTOMM 

...A i..t._ii i^a;.. 

Brown 


■|togintgr--g.BL„Qpjaa.trnQtioB  p»v>j «oi 


iiii[  i-i  pkM  K  n  Mil  J 


■vM aiM* 

•MtagMtelilag 


JifiJQft. 


by  «b»eb 

MM9  9f  Mrtli 


Zfflporla^  Kansas 

(Ctermim 


•M*  •!  Mrtk Jvme  27j   1897 


(Mastb.  <tay,  aad  nw) 


^ijlneexL 


I  aotemnly  wmmr  thai  tb*  ■tmteiMota  made  on  both  Mm  of  tUi  ippaMtliia  v*  tnM  aad  that  tha  phota«ravk  ittiihri 
btreto  i«  a  Ukeoea  of  me. 

I  {^^Bot}  '""'  BataraliMd  aa  a  dtiaw  of  a  toniga  atata;  takaa  aa  oath  or  mada  an  affimatJoa  or  otbw  foraal  ilaelar»> 

tloo  of  alkfianee  to  a  forcigii  state:  entered  or  arrred  in  the  armed  foreaa  of  a  forei«n  aUte;  aee«pt«d  or  performad  the  dotili  if 
any  oSce,  ptvt  or  emptojment  under  the  goyemmeot  of  a  foreicn  atate  or  political  rabdiriakin  thereof;  rotMl  in  a  poUtieal  eii^ 
tioo  in  a  foreign  aUte  or  participated  in  an  eieetioa  or  plefaiMite  to  determine  the  aovereicntr  orer  foreicn  tcfrttory;  made  a 
formal  renunriatioD  of  nationality  before  a  diplomatle  or  eonaular  officer  nf  the  United  States  in  a  fcreifn  state;  been  ciwirlrtad 
Lt  oourt  martial  of  desertina  the  military  or  naval  aerrlo*  of  the  United  States  in  time  of  war;  been  eaovietad  by  eo«irt  -'— *ifl 
or  by  a  court  of  competent  Jorisdictioo,  of  eoounittiDg  any  act  of  treason  against,  or  of  attempting  by  force  to  orvthiow,  orer 
bearing  arms  against,  the  United  States. 

OATN  or  ALLCOIANCC 
Furthrr,  I  do  solemnly  swear  that  I  wiO  support  and  de/rcd  the  Constitution  of  the  United  Statee  acaiiMt  all  — «— "i*-^ 
foreign  and  domestic;  that  I  will  bear  true  faith  and  allegiance  to  the  same;  and  that  I  take  t^i*  oNlgy^lon  /rnrlr,  without  any 
maotal  ftsscrvation,  or  purpose  of  evaaioa:  So  help  me  Godi  /  /  ^  ^  ■  j, 

CMytura  a«  apHlMiit)  ' 

Subecribed  and  r»-om  to  before  me  this    .     _   AOfcH  j,y  ^     _    ApriA 

Ed.   M.  Bryan 


,  19. 


46 


iS>u.  or  Conrl 


cutk  cfiMM.V*  8.  Dietrict  c»ur<  a   Boise 


By  !:^:i^ 


AFFIDAVIT  OF  IDCNTIFYINO  WITNESS     -  1J*teUty 

I,  the  nndersjpjed.  solemnly  swear  that  I  am  a  citizen  of  the  United  States;  that  I  reside  at  the  addreaa  iWttrf  fielow  my 
2![t^  It  .  JT  f*"'™;  "»'  1  know  the  appUcant  who  executed  the  affidavit  hereinbefore  set  forth  to  be  a  citisen  of  the  United 
l-!LTii  V  F  K  '"■''''•"''"♦■■''"Mie  in  the  applicant's  affid^Jt  arc  tme  to  the  txst  uf  my  kno»ledre  and  belief;  further,  I  solemnly 
swear  th.1t  I  have  known  tlie  applicant  personally  for   .^E_  Tears  l^s^    .^<P  i  ^ 

Not  related 


years. 


I  m  aapreiiiiMto  aala  •«  twia*. 


Na. None 


Oataafiaau*. 


( R«l«itnii*lp  10  »ptJte»oi.  B  Dot  wilirwl,  to  tatat 

221 1 .  PI e a san ton,.  Boiaa,    Tdj^hn 

[r ai  iMiii  1 1  111  ■  i(  ■iiiMM) 
day  of April ^_46. 


•Wuauw.D  If  V  h  u  mmTnl  or  riprcti  u>  nwrlre  •  (m  for  hia  »em<»»lb 
nuuctua  wiii,  iht  e».mjtluo  o(  Ui«  tppUcsluo  or  oWiicInt  the  ra-portT 

SuUiTiljcd  Slid  Kwum  to  before  mc  thj-, „...~.        

'=«*^ "  C"t»ri     _ i:due...Ka..JBryAnL___ 

curk  ojth, y.«2  •...Pl^.tirlc.^    c.uriJt BoiBe.a  .  IdahQ 

.Mu'ttl  1^,',^''"^*?'  ""'^'"^'•'I'OoCniudSlunonorarur  NUrM,  tSM.ofko  (llm  tuber  u<]  u  Amrrtna  molhrr.  •  tupplraaeeul  kflVlsnt  win  b( 
>«  uuua.  wa  vliito  uul  ti^Has  U  binli  a( laettia  u  veil  ai  oompkU' dau  coociTLUic  L.JW  aiid  oo  whu  ilatu  ili:  au-.t^-jd  AUio.-w:^  ui;i«iKhip. 


a.  a-  aavuMaajtr  pt.mit9t  w#ic< 


-By 


■fyi~<. 


Deputy, 


jg^-iA-srfffiiars  passport  appucation  I 


FORM.  FOB  NATIVS  CITUKN 

[SaanaavlMl 


UmnD  Btatm  or  Ambuca 

8tat»  or X4abfiL_ 

Cosmr  or A$Sl. 


iPAKTTWOlr 
MtoiMhkMia 


Gilbert    Vaddell 


'   ~'        "  *  to  the  Unhed  8ut««,  my 

BolBe     \ 


<T(nraar«ltj). 
1  ksva  Midwl  ontaifde  tlM  UnHed  St^U*  m  ^ 


PASSPORT 

ISSUED 

^mmi  OF  SI 


,    fbr  »  pavport.     I  ■otannly  iwaw  that  1  «M  ban  «» 

Kansae  _Jun«  S7-   ift<» 

^betofat._ 

State  of        ^^^ 


ftom  flap.  1942 


--r-*° 


MytaUMT,   ^  0<L  '•  Vaddall 


Kentuok 


— ,  and  ia  DOW  MivQC — daoewiiafl 


Mr  CitiMr  oBicnted  to  the  United  Stetaa  on  or  aboat 


Oiaaik)  (Tm) 


,  raided  _. 


ywn  eoaMMOorir  to  tke  Oaited  Statea  6ea 


BlMai  bafaM  the 


to  1 ,  end  waa  natnraUaed  aa  a  eitiaen  of  ttaa  Uiritad 


•  -ncj-;^s^.ifci^aHfcH^^^---'  ^-W- ) 


My --ti-r.     Henrietta  gUbert  Vaddell  wi,  b«ai a* 


te  ati  MMk  •>  b*  Mid  h  Mi7 1^  I 

1(7  BOtliar  cnUcrated  to  the  United  Stotea  on  or  aboal . 
jMia  aoBtiBiMMMir  to  the  United  Stataa  froB  1.  ^ 


!;i !  i 


-  3  =;  S 
,    '=  -  ^  =-  ^ 


c  -  n. 


If?; 


V-, 


5» 
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c 
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s  ? 

x^. 
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APPLICATION  FOR  AMENDMENT  OR  EXTENSION  OF  < 


f  passport         \ 
ln^„estthatn,yjg^^|b^ 

(o)  Extended  far : r—  nwntte.-  Until    fey    2,     la50 

(6)  Amended  to  exclude  my  (wife)  (hoaband) 

CERTIFICATE  OF  ACTION  TAKXN 

American  Consular  Service  at  _. ^  9^"Aj..A?Sil??.i.?.^.a'?. 

r passport         \ 
I  hereby  certify  that  the  above    '^^^^^  \  '^  °° -L8X.  2 6 tilj_l^l§__ 

Amended  as  requested. 

[xl  Extended  Utm.  — AA&tJi^-'  ■» y-.^.^-l£.5Q. 

' '  (luut  knctk  ft  ■«<o4) 

Referred  to  the  Department  for  consideration  and  deeiaion. 


Authority : . 

(if  vMUily  utiiiiirtaMd  ^Viittw.  lutractts^ 

Documentary-  e\-ideace  submitted        T  nit^d    --t;--t'j_. ^__ 


(Briaf'te^ilpttai) ~ 


INSTRLCTIONS 


Ocorg*  s. 
Aaerloaa  Vlot  CoosuJ 


•In  aaca  wh«r<  sp«-i6c  authoriution  by  th«  Dc|»rtin*nt  U  raonlrad.  >  noUtloB  of  tte  action  takn.  apaa  tka  raeatpt  a<  a  ravly  f ,  ^  ^4^  jy,-,,, 
at.  riiould  be  tranimiiud  u>  ike  Department  on  a  third  ODPT  of  tlOa  f 


XX)CXX 


CERTIFICATE  OF  ACTION  TAKEN 


I  BEiiKBT  CERTIFT  that  the  kboTe  passport  was  on 


:  ay   Let;.,    J'.  4- 


[renewed  for months. 

rpnewfd  for  (wo  years. 

referred  to  tho  Department  for  consideration  and  derision  together  with  a  Fo 
[  t«ken  up. 


„  /  /f'  (SirT.«ln 

/Ai..vi-ict;l:   Vicu    :c:  sui 

'"^'cferr^o   E.    Palmer 
Aa.oi  •oi-  Vice  CoosUi 


£.Aff/8rT  /t-y 


BndfM  Bunu  No.  47- 


.GISTRATION  APPROVED 

.f  June  ;.4,  1947.        APPUCATION  FOR  REGBTRATIO 

i  oe...  Con«i?.-JRiC rooks  ^t^  -"^  "^  *•  ""-•—  -  »-  -  w-»^iM) 
-  -KaJ^ul xAf t^hianlst Jn 


APPUCATION  FOR  REGISTRATION        «-—»-"*— «-i 

Data 

(F*  an  bj  r«MB  «Imw  Ma  m  >  dbM  h«  bM  (f  „ 

^  «p.^  b,  d.  !).,-•—  rf  sMi  ^  w-*-,M)      Expire;;:::::z;"zzz.„ 

. — ConNl 

PI>M> 


Gilbert..Waddell ^ .^ ..itaBaria.  Xanaa» „.. 

-.- - ,  on  6-87-.97.  .: /My  ^-th-  plus^  Wftddsll      .    «..  bom  .tU$A(clty..mikiioim) 

>  (D".)        iMy  mother  aenxiemTj  Gilbert*.,  bon,  atUSA-Cdty-unkaown ) 


ritiicn  of  the  United  State*  before  the 


I  have  resided  outtide  the  United  ^tatei  lincc 


-  Afghanistan,.  JL9.46.. 


(OI«  nuM of  oounlrin and "pitoiir  liidinot  ta  ^^ij,') 


the  purpos'-  of 


h-  Unlteri  S;il!-.^  ;>  at 


Bolae,.  Idaho 


. ;  ray  legal  residence 


;  my  occupation  is  that  of 


Field  Engineer. 


'■  -^^-^    -c-i^KJ-Uaor- :  I  intend  to  return  to  the  United  State.  «ithfa> 

one    year -----o  reside  ^gggj^-     I  ^„„J  bee„  natura.i«d  a.  .  clt.«„  of  a  forei.„  .Ut.; 

«  Tf^f^JL"^^^  ■"  ^'-y™**""  °S  °'^".  ^e™"'  .dec'-'-ation  of  aUegiance  to  .  foreign  .t.te;  entered,  or  Krved  in.  the  armed 
"iSci  suMi^'Ln  ^hr^r^^f  V°H  P^°™,<^.  "•,'  juries  of.  «,y  office,  post,  or  employm^t  under  the  government  of  a  fore^^  iS,t« 
^Ji^^^t^.^ri^^  r  ^  •  ■T''^  ""  a  pohtical  election  m  a  foreign  sUte  or  participated  in  an  elecHon  or  plebi«Hte  to  determine 
«  i^  r  forei^  t,r  it"  »'^""°';y  =  "'«de  a  formal  renunciation  of  nationality  before  a  diplomatic  or  consuls  officer  of  the  United 
f  c^mi«fn*^.n  't  f ";  ^nvicted  by  court  martial  of  deserting  the  military  or  naval  «rrvice  of  the  United  States  in  time  of  wa" 
U^C^o^Th,^^  T'Z  •'*""*  °'  °1  attempting  by  force  to  overthrow,  or  of  bearing  arm.  against  the  United  SUtes. 

M^\^.^^^^'ZT:r^nX^^i.  """"'"""  "'  '""""'"'  '°  "•'  ""'"="'*••  =•"•  •  -PP'-^tary  «atement  underoath 

My  husband— fathei— mother  was  naturalised  a.  a  cituen  of  the  United  States  before  the 


^y^f^ 


.  to  whom  I  was  married  on- 


He    /is  not  an  American  citixen. 

She  lacquired  American  citixenahip  by 


ve  the  following  minor  children: 


k^  Caroline Xfta...y©gafl,..ll9.y.a!la  .S.ftpt.a.  10.^.1934. 

"  (Plicoofblrtb)  (Dsta  oTblrth) 


BrQ3gia.^nho>l..fnr. 
Girls, '^JJrtfldora, 
Califs 


lire  my  registration  to  include  the  following  members  of  my  fcmily: NOUa.- 


In  the  event  of  death  or  accident  notify: 

fla-.Ihinoftn.  Gillia.Xsla.ter).. 


.Suth«..lJ.eTada. 


TJiiTietiifcaiiiiiaBaa: ^ 

K«ndAbac# -Afghattli.t.«i. 

(Addraa) 


ice  of  citi.en.hip  .ubmJttrd: -U^   -S-  .PaaapOrt..Na....fi5722L..taarlal   SOa    Won  a) 

(To  bo  filM  Id  t>y  C^nl) 


.laBued..l]^,D^^5artment  Of  5tata^  .May  .£,. 


.^r•^.  \'-\ 


%  \V\  Bnieenfryr«Srfwvo*ie»i»in-Tro"^^ 

y^   h.    Kandahar.  Afghani Rt.s^n         June  g,  1047 

■  *<r  /V/  <!>»)  '   ""^  (Siii)  


7oBM  No.  2ig  ' 

rORnON  SERVICE 
(■mhiMm  ifay  i»i»-E«T.  iuM  MM) 


PaaaportNo. 


APPUanON  FOR  AMENDMENT  OR  EXTENSION  OF 

a*  b«  UM  MU  ia  daplickU)* 


y.-U^U6£ct-^ 


fusspm 


*-- '{SMSu 


(omiDryi  uuHM  ■  ivuiuai  <cu>u<i>.^._„  .. ., 

^Mi»;  be«n  eopTietod  by  coort  aiMtial  of  d—artiin  th» miliUry  or  navml  Mrriee  of  Uie  United  Maua  la  ukM  at  «w, 
eommittiacaiuractoftraMoiiacBiiiatorofattaBi  ••      •     - 

If  any  of  iba  abore-OMBtioned  acta  or  eondiOoBa  are  applicabio  to  tha  applfcaafb  caae,  or  to  tha  eaaa  of  any  other  peraoa 
iMlniliil  totttoappacat<oa,a«npplMiiatttaiyatatamentiMderoathaheBldbaittaehadai>dinadBapaitlw>aof. 


AiMcieaa  eonaalar  awvlca  at 

I  conrr  that  tha  perMw  to  whooi  tha  abore  iwaqtort    

»VPmni  befora  ma  in  peraon  and  dgncd  and  iwora  to  tha  abora 


appUcatioa  on  tba 


_..,  19 . 


1  ta  at  optk»  of  OoawUr  omi»r.     (No  tm  U  i 

I  um>t«l  by  mall  If  llwr  kan  Im 

Id  admlniaur  oadis  fur  c*-n<'nil  punx 

"*''  *"  out,  tJLgn,  anJ  affli  bij  ^ai  to  Ih.  :jr. 


XJOCX 


APPLICATION  FOR  AMENDMENT  OR  EXTENSION  OF  < 


— Continued. 


I  request  that  my^ 


(a)  Extended 


until  K8y  2,    1948. 


(6)  Amended  to  ezehide  my  (wife)  (husband) 


CERTIFICATE  OF  ACTION  TAKEN 


American  (>»salar  Sanriee  at  — 1  flhiil  ^     ^f/'liar.^  Stan  ■ 

I  hemliT  Mrtlfv  that  tli.  >>»«.  J  *"%■•■  «^  I  waa  oa  — .'tjyrm^t.  ,,  JLS.4Z 


I  hereby  eertify  that  the  abore 


Amended  aa  requested. 


Extended  fer-_1.nt: 


.    194^. 


I  Referred  to  the  Department  for  eonaideratl^ 


ioa  and  dadeioii 


Doeomentary  aridanea  subotitted 


INSRUCnONS 


■'a— LcJ:Lt,f>S.. 


.■onerlcer  Vice   Jcnsiil. 


W3IULII 


PoBM  No.  219 
FOREIGN  SERVICE 

(XfUbli»h«)  M»7  l»l»— B»T.  JuM  l»ti) 


Passport  No '-^-^"^^^ 

IsmM  on  ...-le^..  ?I;l»_J^e 
. .  [Washington. 


A 


\ 


{ PAsspon 

(TBTlFlf  ATT  -OF 

APPLICATION  FOR  AMENDMENT  OR  EXTENSION  OF     55^?!© 

(TobeflUcdoutindaplieaU)*  I  ^fidSTSATWN 


'TilLert     ....DD  L! 


(Nun*) 

•aended  to  inclnde  mj  wife, 


(Nuw  la  full) 

,  to  whom  I  was  married  on 


_  fqiM^  that  m,  {SSffi 
. ,  who  wa»  bom  at 


((*li*4«  and  State  or  eouatry) 


(UaM  of  mairUK*) 


ICit/,  State,  ar  vaofAn) 


A  whose  photographic  likeness  is  attached. 
My  wife's  maiden  name  was 

.   .     (  was  not  previously  married. 
■•^*  \  «as  previously  married  on  

•  was  fonnerly  uicrried  to 


(Importaat :  Date  ol  each  pnTMua  marriaca  muat  ba  siv 


(Full  niiai  at  fonoer  kuafaaad) 
at  


(Ci<J,  State,  or  oouatiT) 


10  «as  bom  at . 


(Cttj,  state,  or  eountrr) 


and  the  marriage  was  tenninated  by  |  jWoree  I  ^ 


(Croat  out  oa«) 


gr  present  addreM  is  . 


11/  •  ifa's  last  Aaterican  paasport  was  obtained  froa . 


I  is  nibmitted  berewitb  fur  canoelUtion  . 


(laaart  Waihingtow.  or  location  of  oAca  abroad) 


(GJTC  diapoaitioa  ol  paaivort  if  it  eaaaot  ba  lulinilttad) 

I  r«,«rt  that  ly  {  ^^JSJ^,.  of  Wentitj  and  Recitration}  »*  —«"*'*  *•  «^"*«  "^  *^^  ***•*-•  •*  '°"<^  ''^^ 
etofraphic  likeness  is  attached. 


(NaM  la  (nil) 

resided  in  the  United  States  from . 


—  on 


and  is  Bfliw  reaidiac  mt . 


(NaaolB  full  I 

rtaided  in  the  United  States  from  . 


(Placa  and  State  i 


and  Is  nonr  reaidiBC  at . 

(Attark  ^mmSmtt  | 


:  sl*taw  tafofattoa.  aa  akava,  aa  aar  addittoinl  cbUdrMi  to  ka  IncladiJ  la  paawart) 
have  not }  ****"  naturalited  as  a  cititen  of  a  foreign  aUte;  taken  an  oath  or  made  an  affirmatioa  or  oUier  foimal 


ite;  been  convicted  by  court  martial  of  desertinctJiemilitaTT  or  n.ival  service  of  the  United  States  in  time  of  war  orS 
■mittinK  any  act  of  treason  against  or  of  attempting  by  force  to  overthrow,  or  of  bearing  arms  against  the  United  States. 
..  f  y.y  "X-  ««>^'n«nt»on«l.«rta  or  conditions  are  applicable  to  the  applicant's  case,  or  to  the  caae  of  any  other  peiaoo 
.woed  In  this  applicatioB,  a  supplementary  sUtement  under  oath  shoald  be  attached  and  made  a  pit  hew^/ 

O  i  It  e  r t  ■. ,  A  D'O'-'LL 


(Hioatiirt  of  appUaaat) 


(ForvlcB  a  Ai/^as) 

Ameiieaa  consular  serrice  at iit*!l".Ul 

I  CEKTUTi-  that  the  person  to  whom  the  fkfoy^  passport 
appeared  before  me  in  person  and  si 


swore  to  tike  above 


application  on  the §1 


cSSSTomi^)'''"  *^  "  '""°'' "'  C"""""  o««w     < No  fa.  If  I 

Api>lieat:onj  mar  kr  accrptid  by  mail  if  thrr  ban  h«^  •• 


e)c/f/Sfr  ff-ro 


APPLICATION  FOR  RENEWAL  OF  PASSPORT 


C4rr/0iV.— Extension  of  expresdy  Umited  paaaporte  moat  be  apfiied  for  on  Ivrm  Sit 

la  conformltr  with  the  ndea  and  refnlaUoBa  pre-  RENEWAL  SERIES  No.  ^^ . 

iKribedbf  thePresideiitandthcSe<ret«rrofSute  65722 

ruraaaat  to  l«w,  I.  the  iiiideni(iied.  herebr  Bpplj  PoMtport  No iiiiitlf: 

foe  >  renewal  of  the  period  of  TaUdlty  of  nj  pa»  PaUDOrt  Serial  No 

port,  the  nomber  and  date  of  whkh  appear  her«te.  roupon  aenoi  ao.        

/Muerf  on  ...i;ax_2a_.  19  4ftt  JaasMfigJtfilU-. 


the  niuBber  and  date  of  whkh  appear  herefak 


.     "^ilLert    .,ADD:  LL  _  firt«iiikwl1  .  -^  raeTer  maniedl 


My  huaband  is  a  {native 


(To  r»  aikd  In  br  »<BB  «Bl7) 


American  citizen 


an  alien,  a  citizen  of .. 


My  legal  residence  U  ....1'°?..?. 

(SOMl  tddJw)  (0 

I  represent  the.„J.:orxispn-JLnM&eiL^.«liaaia.tjaii^_Xafl^_. 

(Naaa  o<  DUMB  or  «(|aaliat«on) 


The  part  in  this  block  is  to  be  filled  in  by  all  persons  who  have  acquired  citiMnship  throngh 
naturalization. 

Since  my  present  passport  was  issued,  I  have  resided  outside  the  United  St*t«i  at  the  following 
places  for  the  periods  stated : 

from to 

from :. to 

_ from to ..  

The  purposes  of  my  visits  to  the  foregoing  countries  wen: 


u  for  nay  In  aacb  eooaOy  naaod) 


Giltert  v«addell 


WvmtmtdtvUmati 


Katul,   Afghanistan 


(ronlfn  xMna) 


I  CEBTIFT  that  the  person  to  whom  the  above  passport  was  issued  appeared  bef<x«  me  in  penon  aad 


nd  signed  the  above  application  on  the .?.?„^il day  ofZ. !'sy 


Item  nc.  C 
Service  r.o.  95 


Falmer 
-Aafexi.c.au_YiCii_CQiiaul^.j:ai).ul 

rntia) 

American  Lecation,  Kabul, 


(BtMrlagoao^ 

Afghani sten 


( 
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[Title  of  Tax  Court  and  Cause.] 

MEMORANDUM  FINDINGS  OF  FACT 
AND  OPINION 

Held,  taxpayer  was  not,  during  the  taxable  year, 
a  bona  fide  resident  of  Afghanistan  and,  accordingly, 
was  not  entitled  to  the  exemption  from  taxation  by 
the  United  States  provided  by  section  116(a)(1), 
I.R.C.,  as  amended  by  the  Revenue  Act  of  1942. 

James  F.  Butler,  Esq.,  for  the  Petitioner. 

John  D.  Picco,  Esq.,  for  the  Respondent. 

The  respondent  determined  a  deficiency  of  $2,- 
362.65  in  petitioner's  income  tax  for  the  year  1947. 
The  only  issue  here  presented  is  whether  petitioner 
qualifies  under  section  116(a)(1)  so  as  to  exclude 
from  gross  income  the  salary  earned  by  him  in  the 
taxable  year  for  personal  services  rendered  in  a  for- 
eign country. 

Findings  of  Fact 
Most  of  the  following  facts  were  stipulated: 
Petitioner  is  an  individual  citizen  of  the  United 
States  who  timely  filed  his  Federal  income  tax  re- 
turn for  the  year  1947  with  the  collector  of  internal 
revenue  for  the  district  of  Idaho  at  Boise,  Idaho. 
Petitioner  and  Mable  Waddell,  his  wife,  were  mar- 
ried in  1919  and  divorced  in  1946.  As  the  issue  of 
this  marriage,  there  were  born  three  daughters,  all 
living.  At  the  time  of  the  divorce  the  two  older 
daughters  were  and  still  are  married  and  living  with 
their  respective  husbands.  The  younger  daughter, 
Joanne  Waddell,  was  then  and  still  is  a  minor,  whose 
care  and  custody  were  by  the  divorce  decree  awarded 
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to  petitioner.  The  minor  daughter  resides  with  her 
married  sister,  Mrs.  T.  A.  Burda,  at  421  8th  Street, 
Huntington  Beach,  California.  Petitioner  provides 
for  and  finances  her  upkeep  and  schooling.  Peti- 
tioner has  been  a  single  man  since  the  entry  of  the 
divorce  decree  on  February  22,  1946. 

Petitioner  was  born  in  Kansas  in  1897,  and  prior 
to  May  1946  made  his  residence  in  Irwin,  Idaho.  He 
was,  and  is,  an  engineer  by  occupation,  and  in  1921 
accepted  employment  as  an  engineer  with  the  Bu- 
reau of  Reclamation,  U.  S.  Department  of  Interior. 
Petitioner  was  continuously  employed  by  the  Bu- 
reau of  Reclamation  from  1921  imtil  May  3,  1946, 
when  he  resigned  to  accept  employment  with  MoiTi- 
son-Knudsen  Afghanistan,  Inc.,  a  Nevada  corpora- 
tion. In  his  letter  of  resignation,  dated  April  19, 
1946,  petitioner  stated  that  he  was  resigning  '*in 
order  to  accept  private  employment  with  a  company 
engaged  in  development  of  irrigation  projects  in 
foreign  countries. ' '  During  his  employment  with  the 
Bureau  of  Reclamation,  petitioner  had  acquired  a 
Civil  Service  P-3  rating  and  such  retirement  pension 
rights  as  provided  by  the  governing  laws  and  regu- 
lations. 

Petitioner  signed  a  contract  of  employment  with 
Morrison-Knudsen  Afghanistan,  Inc.,  on  May  9, 
1946.  Among  other  provisions  of  such  contract  were 
the  following: 

2.    Place  of  Employment 

The  services  of  Employee  shall  be  performed  in 
Afghanistan  at  any  one  or  more  of  the  places  there- 
in which  may  be  designated  by  Employer,  or,  at  Em- 
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ployer's  option,  at  such  other  place  or  places  outside 
said  comitry  which  Employer  may  designate  in  con- 
nection with  the  performance  of  said  construction 

contract. 
*  *  *  *  * 

4.    Period  of  Employment 

The  period  of  services  provided  for  by  this  Con- 
tract shall  be  twenty-four  (24)  months  at  the  site 
of  the  work  after  Employee's  arrival  at  such  site, 
provided  that  in  the  event  Employer's  construction 
contract  is  completed  or  terminated  before  the  ex- 
piration of  said  period,  this  Contract  shall  thereupon 
terminate,  and  Employer  shall  only  be  obligated  to 
pay  Employee  for  services  rendered  to  the  date  of 
such  termination  or  completion  and  salary  during 
the  return  trip  to  the  United  States  as  provided  in 
Paragi'aph  6  and  return  travel  expenses  as  provided 
in  Paragraph  8. 

6.    Date  of  Commencement  of  Salary 

Salary  shall  commence  four  days  prior  to  the  date 
on  which  Employee  has  been  advised  to  report  at 
point  of  leaving  the  continental  limits  of  the  United 
States  enroute  to  the  site  of  the  work.  Except  as  pro- 
vided in  Paragraph  10  herein,  salary  shall  continue 
for  four  days  after  Employee  returns  to  the  con- 
tinental limits  of  the  United  States,  *  *  * 
***** 

8.    Return  Travel  Expense 

If  Employee  completes  this  contract  in  accord- 
ance with  the  terms  hereof  and  said  contract  is  not 
terminated  by  Employer  rnider  the  provisions  of 
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Paragraph  10  hereof,  he  shall  be  returned  from  job 
site  to  the  point  of  hire  at  Employer's  expense.  Em- 
ployer shall  select  the  mode  of  transportation.  *  *  * 

*  *  *  *  * 

10.    Termination  of  Contract 

If  the  services  of  Employee  are  not  satisfactory 
to  Employer  or  if  he  is  not  qualified  for  the  position 
for  which  he  is  hired,  or  is  negligent  in  his  duties, 
or  displays  bad  temper,  or  is  or  becomes  addicted  to 
the  use  of  alcoholic  drinks  or  drugs,  or  is  insubor- 
dinate, or  contracts  venereal  disease,  Employee  may 
be  discharged  by  Employer  and  this  contract  shall 
terminate  forthwith.  *  *  * 

12.    Board  and  Lodging 

Employer  agrees  to  furnish  Employee  with  board 
and  lodging  during  the  term  of  this  contract,  or  cash 

allowance  in  lieu  thereof  at  Employer's  option. 

♦  »  *  *  ♦ 

14.    Withholding  from  Salary 

Employee  agrees  that  Employer  shall  withhold 
from  the  salary  of  Employee  an  amount  equal  to  the 
transportation  costs  referred  to  in  Paragraph  8. 
However,  not  more  than  one-third  of  Employee's 
earnings  for  any  month  shall  be  so  ^vithheld.  The 
amount  thus  withheld  shall  be  refunded  to  Employee 
upon  completion  of  this  Contract.  If  Employee  quits 
or  is  discharged  for  any  of  the  reasons  specified  in 
Paragraph  10  hereof,  the  amount  withheld  shall  be 
applied  by  Employer  against  the  costs  which  Em- 
ployer may  incur  in  returning  Employee  to  United 
States  and  the  balance  remaining,  if  any,  shall  be 
refunded  to  Employee. 
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15.    Income  or  Other  Taxes 

Employer  will  pay  and  not  recharge  to  Employee 
income  or  any  other  taxes  imposed  by  any  country 
on  salary  earned  by  Employee  under  this  Contract, 
other  than  taxes  imposed  by  United  States  of  Amer- 
ica or  any  state  thereof. 
***** 

17.    Employee  to  Observe  Afghan  Laws 

The  Employee  shall  respect  and  obey  all  Afghan 
laws,  rules  and  regulations  and  shall  never  interfere 
with  the  Afghan  political  or  religious  affairs  either 
directly  or  indirectly,  and  he  shall  not  engage  in 

trade. 

***** 

The  Morrison-Kjiudsen  Co.,  Inc.,  is  a  domestic 
corporation  engaged  in  the  construction  business. 
This  company  established  a  foreign  division  com- 
posed of  several  subsidiary  corporations  prior  to  the 
end  of  the  war  for  the  purpose  of  contracting  for 
and  carrying  on  construction  work  in  foreign  coun- 
tries. Morrison-Knudsen  Afghanistan,  Inc.,  is  the 
subsidiary  corporation  which  operates  solely  in  the 
Kingdom  of  Afghanistan. 

In  1946  Morrison-Knudsen  Afghanistan,  Inc.  en- 
tered into  a  four-year  contract  with  the  Kingdom 
of  Afghanistan  whereby  said  corporation  agreed  to 
build  certain  roads  and  canals.  A  second  four-year 
contract  was  executed  by  Morrison-Knudsen  Afghan- 
istan, Inc.  and  the  Kingdom  of  Afghanistan  in  April 
of  1950,  providing  for  the  construction  of  certain 
storage  dams. 


58  Gilbert  Waddell  vs. 

Petitioner  arrived  in  Afghanistan  on  June  13, 
1946,  and  worked  for  two  years,  the  period  required 
by  his  contract.  Petitioner  left  Afghanistan  on  June 
13,  1948,  and  returned  to  the  United  States  at  com- 
pany expense,  arriving  on  June  20,  1948.  He  re- 
mained in  the  United  States  for  the  remainder  of 
the  year.  On  January  22,  1949,  he  signed  a  second 
contract  of  employment  with  Morrison-Knudsen 
Afghanistan,  Inc.  He  left  the  United  States  on  Janu- 
ary 27,  1949,  and  arrived  in  Afghanistan  on  Febru- 
ary 6,  1949.  Petitioner  worked  until  October  of  1949, 
when  the  company  terminated  his  contract  pursuant 
to  paragrajjh  4  thereof,  because  of  an  enforced  re- 
duction of  personnel  due  to  temporary  curtailment 
of  construction  funds.  Thereupon  petitioner  re- 
turned to  the  United  States,  at  company  expense, 
arriving  on  October  28,  1949.  Petitioner  lived  in  the 
United  States  until  approximately  May  11,  1950, 
when  he  signed  a  third  contract  of  employment  with 
Morrison-Knudsen  Afghanistan,  Inc.  This  contract 
is  substantially  similiar  in  its  terms  to  the  employ- 
ment contracts  dated  May  9,  1946  and  January  22, 
1949.  Petitioner  departed  for  Afghanistan  on  May 
11,  1950,  and  at  the  time  of  the  trial  of  this  proceed- 
ing was  serving  the  com])any  in  Afghanistan  ])ur- 
suant  to  the  contract  of  employment. 

Petitioner's  entire  income  during  the  calendar 
year  1947  was  earned  by  him  while  employed  in  the 
Kingdom  of  Afghanistan,  where  he  was  physically 
present  during  tlie  whole  of  that  year. 

At  all  times  while  employed  in  Afghanistan,  peti- 


Commissioner  of  hiternal  Revenue  59 

tioner  lived  in  quarters  furnished  by  the  company, 
namely,  in  a  brick  building  built  by  the  company 
and  maintained  for  its  employees,  where  he  received 
his  board  and  lodging  free  of  cost.  Petitioner  was 
free  to  obtain  outside  board  and  lodging,  but  he  did 
not,  because  had  he  done  so  he  would  have  had  to 
pay  for  same  out  of  his  own  pocket  and  the  board 
and  lodging  so  purchased  would  have  been  inferior. 
While  thus  employed  in  Afghanistan,  petitioner 
maintained  no  home,  residence  building  or  apartment 
in  the  United  States.  Petitioner  did  not  participate 
in  local  politics  nor  did  he  engage  in  trade.  Peti- 
tioner did  not  pay  any  taxes  to  the  Afghan  author- 
ities, and  no  tax  was  ever  levied  upon  him  by  the 
Kingdom  of  Afghanistan,  nor  did  the  company  pay 
any  taxes  on  his  behalf. 

While  in  the  United  States  from  June  20,  1948 
to  January  22,  1949,  petitioner  visited  friends  and 
took  care  of  his  personal  affairs  at  Boise,  Idaho,  and 
elsewhere,  and  stayed  at  the  homes  of  his  married 
daughters  and  of  his  sister  in  California,  Idaho  and 
Xevada.  He  stayed  w^ith  them  for  approximately 
three  and  one-half  months,  and  for  almost  two  and 
one-half  months  he  lived  in  a  rented  apartment  in 
Berkeley,  California.  While  in  the  United  States 
from  October  28,  1949  to  May  11,  1950,  petitioner 
lived  approximately  one  month  at  the  homes  of  his 
married  daughters  and  approximately  six  months 
in  a  rented  apartment  in  Berkeley,  California.  Peti- 
tioner was  not  under  any  contractual  obligation  to 
the  company  or  any  other  employer,  while  in  the 
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United  States  during  the  years  from  1947*  to  1949, 
inclusive,  and  received  no  compensation  from  any 
employer  for  work  done  in  the  United  States,  or 
elsewhere. 

Petitioner  applied  for  a  passport  on  April  13, 
1946,  prior  to  his  departure  for  Afghanistan.  At  that 
time  he  stated  that  he  was  domiciled  in  the  United 
States,  and  that  his  permanent  residence  was  316 
Broadway,  Boise,  Idaho,  which  is  the  address  of  the 
general  business  offices  of  Morrison-Knudsen  Co., 
Inc.  On  June  24,  1947,  petitioner  went  to  the  Ameri- 
can Consulate  in  Kabul,  Afghanistan,  and  made  ap- 
plication for  registration.  In  this  application  he 
stated  that  his  legal  residence  in  the  United  States 
was  Boise,  Idaho,  and  he  further  stated  that  *'I  in- 
tend to  return  to  the  United  States  within  one  year 
to  reside  permanently. ' '  On  May  26, 1948,  he  applied 
for  an  extension  of  his  passport.  On  April  26,  1950, 
he  applied  for  a  passport,  and  one  was  issued  on 
April  27, 1950.  At  that  time  he  stated  that  his  perma- 
nent residence  was  421  8th  Street,  Hmitington 
Beach,  California,  which  is  the  address  of  T.  A. 
Burda,  petitioner's  son-in-law.  Petitioner  does  not 
own  or  have  any  financial  interest  in  421  8th  Street, 
Huntington  Beach,  California,  and  has  never  re- 
sided there  except  as  a  guest  of  his  son-in-law  and 
daughter. 

Prior  to  leaving  the  United  States  in  1946,  peti- 


*  The  year  1947  in  the  stipulation  is  obviously  in 
error,  as  petitioner  was  in  Afghanistan  throughout 
that  year. 
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tioner  expressed  the  thought  that,  except  for  vaca- 
tions, he  would  be  gone  from  the  United  States  all 
of  his  remaining  gainful  life.  His  salary  abroad  was 
approximately  double  that  which  he  had  ever  earned 
in  the  United  States.  During  his  visits  in  the  United 
States  petitioner  expressed  himself  as  expecting  to 
return  to  Afghanistan  as  soon  as  possible. 

We  make  the  ultimate  finding  of  fact  that  peti- 
tioner, during  the  taxable  year,  was  not  a  bona  fide 
resident  of  the  country  of  Afghanistan. 

Opinion 

Van  Fossan,  Judge:  The  present  case  presents  a 
narrow  issue,  that  is,  whether  respondent  erred  in 
his  determination  that  the  petitioner  was  not  a  bona 
fide  resident  of  Afghanistan  during  the  taxable  year 
1947,  and,  accordingly,  was  not  entitled  to  exclude 
from  his  gross  income  compensation  received  by  him 
for  personal  services  performed  in  a  foreign  coim- 
try  under  favor  of  section  116(a)(1),  as  amended 
by  the  Revenue  Act  of  1942.^ 


^  Sec.  116.  Exclusions  from  gross  income. 

In  addition  to  the  items  specified  in  section  22  (b), 
the  following  items  shall  not  be  included  in  gross  in- 
come and  shall  be  exempt  from  taxation  under  this 
chapter : 

(a)  Earned  Income  from  sources  without  the 
United  States. — 

(1)  Foreign  resident  for  entire  taxable  year. — In 
the  case  of  an  individual  citizen  of  the  United  States, 
who  establishes  to  the  satisfaction  of  the  Commis- 
sioner that  he  is  a  bona  fide  resident  of  a  foreign 
country  or  countries  during  the  entire  taxable  year, 
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There  are  almost  as  many  varying  shades  of 
definition  of  the  words  "residents"  and  "residence'' 
as  there  are  cases  involving  the  subject.  The  word 
"residence"  has  been  characterized  as  an  ambiguous, 
illusive,  flexible  or  relative  term.  In  some  cases  it 
is  held  to  be  synonymous  with  domicile,  although 
generally  connoting  something  quite  different.  Again, 
it  may  be  synonymous  with  "home",  or  it  may  not 
be.  One  test  seems  to  be  generally  accepted.  When 
used  in  a  statute  it  must  be  interpreted  in  the  light 
of  its  context  and  the  purpose  and  the  intent  of  the 
framers  of  the  legislation. 

A  full  consideration  of  the  legislative  history  of 
section  116(a)  (1)  will  be  found  in  Arthur  J.  H.  John- 
son, 7  T.C.  1040,  and  Downs  vs.  Commissioner,  166 
Fed.  (2d)  504,  affirming  7  T.C.  1053;  certiorari 
denied,  334  U.S.  832.  We  need  not  repeat  that  dis- 
cussion here.  These  decisions,  and  others,  indicate 
that  there  is  no  single  test  to  be  applied  in  the  present 
instance.  Thus  the  test  a])plied  in  Kyh^  vs.  Jones, 
92  Fed.  Supp.  600,  that  mere  physical  presence  of  a 
taxpayer  in  a  foreign  country  for  the  full  year  ripens 
the  right  to  exemption  is  too  simple  and  is  out  of 
line  with  better  reasoned  opinions  interpreting  the  I 
statute,  as  amended  in  the  1942  Revenue  Act.  Each 

amounts  received  from  sources  without  the  United 
States  (except  amounts  paid  by  the  United  States  or 
any  agency  thereof)  if  such  amounts  constitute 
earned  income  as  defined  in  paragraph  (3)  ;  but  such 
individual  shall  not  be  allowed  as  a  deduction  from 
his  gross  income  any  deductions  properly  allocable  to 
or  chargeable  against  amounts  excluded  from  gross 
income  under  this  subsection. 
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case  must  rest  on  its  own  facts  and  no  single  fact 
is  determinative. 

Weighing  all  the  facts  carefully  and  having 
studied  the  several  cases  on  the  subject,  we  believe 
the  record  here  requires  our  ultimate  finding  of  fact 
that  petitioner  was  not,  during  the  taxable  year,  a 
bona  fide  resident  of  Afghanistan  and,  therefore, 
was  not  entitled  to  the  exemption  from  taxation  in 
the  United  States  of  compensation  received  in  a 
foreign  country.  See  Arthur  J.  H.  Johnson,  supra; 
Downs  vs.  Commissioner,  supra. 

Decision  will  be  entered  for  the  respondent. 

Entered  April  11,  1951. 

Received  T.C.U.S.  April  9,  1951  . 
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The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  24483 

GILBERT  WADDELL, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  determination  of  the  Court,  as 
set  forth  in  its  Memorandimi  Findings  of  Fact  and 
Opinion,  entered  April  11,  1951,  it  is 

Ordered  and  Decided:  That  there  is  a  deficiency 
in  income  tax  of  $2,362.65  for  the  year  1947. 

[Seal]  /s/  ERNEST  H.  VAN  FOSSAN, 

Judge. 

Entered  April  11,  1951. 
Served  April  13,  1951. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

Docket  No.  24483 

GILBERT  WADDELL, 

Petitioner- Appellant, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent- Appellee. 

PETITION  FOR  REVIEW 

To  the  Honorable  the  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit : 

The  petitioner  in  support  of  this  his  petition  filed 
pursuant  to  the  provisions  of  section  1001  of  the  act 
of  Congress  approved  February  26,  1926,  entitled 
*'The  revenue  act  of  1926"  and  the  acts  amendatory 
thereof  and  supplemental  thereto,  for  the  review 
of  the  decision  of  The  Tax  Court  of  the  United 
States,  rendered  April  11,  1951,  approving  a  de- 
ficiency in  income  tax  of  the  petitioner  for  the  cal- 
endar year  1947  in  the  amount  of  $2,362.65,  respec- 
tively shows  to  this  honorable  court : 

I. 

That  the  nature  of  the  controversy  is  as  follows: 
(A)  That  section  116  of  the  Internal  Revenue 
Code,  (being  Title  26,  sec.  116,  U.S.C.A.),  in  so-far- 
as  it  pertains  to  this  cause,  is  as  follows : 
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Section  116.  Exclusions  from  Gross  Income. 

In  addition  to  the  items  specified  in  section  22(b), 
the  following  items  shall  not  be  included  in  gross 
income  and  shall  be  exempt  from  taxation  under 
this  chapter: 

(a)  Earned  income  from  sources  without  the 
United  States. 

(1)  Foreign  resident  for  entire  taxable  year.  In 
the  case  of  an  individual  citizen  of  the  United  States, 
who  establishes  to  the  satisfaction  of  the  Commis- 
sioner that  he  is  a  bona  fide  resident  of  a  foreign 
country  or  countries  during  the  entire  taxable  year, 
amomits  received  from  sources  without  the  United 
States  (except  amounts  paid  by  the  United  States  or 
any  agency  thereof)  if  such  amounts  constitute 
earned  income  as  defined  in  paragraph  (3)  •  *  *  * 

(2)  *  *  * 

(3)  Definition  of  earned  income.  For  the  pur- 
poses of  this  sub-section,  "earned  income"  means 
wages,  salaries,  professional  fees,  and  other  amounts 
received  as  compensation  for  personal  services  ac- 
tually rendered,  *  *  * 

(B)  That  on  file,  as  part  of  the  record  in  this 
cause,  is  the  stipulation  made  by  and  between  the 
respective  parties  to  this  litigation,  in  which  the  facts 
upon  which  this  case  was  tried  were  agreed  upon, 
except  as  to  the  ultimate  question  as  to  whether  the 
petitioner,  Gilbert  Waddell,  was  a  bona  fide  resident 
of  a  foreign  coimtry  or  countries  during  the  entire 
taxable  year  1947.  As  to  that  question,  petitioner  in- 
troduced oral  testimony  at  the  hearing  before  the 
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Tax  Court  of  the  United  States,  said  testimony 
being,  also,  a  part  of  the  record  in  this  cause. 

(C)  That  the  said  stipulation  covers  many  factual 
points,  but,  in  brief,  sets  forth  that : 

(1)  The  petitioner,  Gilbert  Waddell,  was  at  all 
times  herein  mentioned  an  individual  citizen  of  the 
United  States; 

(2)  That  he  was  physically  present  in  the  King- 
dom of  Afghanistan,  a  foreign  country,  during  the 
entire  year  1947; 

(3)  That  his  income  in  that  year  was  composed 
of  amounts  received  from  a  source  without  the 
United  States,  to- wit:  from  Morrison-Knudsen 
Afghanistan,  Inc.,  a  corporation  operating  solely 
within  the  Kingdom  of  Afghanistan;  and 

(4)  That  the  amounts  so  received  constituted 
earned  income,  as  defined  in  section  116(a)(3)  of 
the  Internal  Revenue  Code  (hereinabove  set  forth), 
being  salary  earned  by  petitioner  for  services  per- 
formed by  him  in  the  Kingdom  of  Afghanistan; 

(D)  That  the  facts  so  stipulated  were  found  by 
and  incorporated  in  the  opinion  of  the  court  below ; 

(E)  That,  at  the  hearing  of  this  cause  before  the 
court  below,  petitioner  presented  oral  testimony 
tending  to  show  his  intent  to  establish  residence  in 
Afghanistan  and  that  he  had  entertained  such  an 
intent  at  all  times  since  prior  to  his  departure  from 
the  United  States,  going  to  Afghanistan,  in  the  year 
1946 ;  that  the  court  below  found  as  a  fact  that  peti- 
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tioner  had  made  the  statements  relied  upon  by  peti- 
tioner to  establish  his  intent  in  that  regard,  but  made 
no  specific  finding  as  to  petitioner's  intent,  or  want 
of  intent,  to  establish  and  maintain  a  residence  in 
Afghanistan,  during  the  year  1947. 

(F)  The  cause  was  heard  at  Portland,  Oregon, 
before  the  Honorable  Ernest  H.  Van  Fossan,  Judge 
of  the  Tax  Court  of  the  United  States,  on  October 
26, 1950,  and  thereafter  and  on  the  11th  day  of  April, 
1951,  he  entered  in  said  court  and  cause  his  Find- 
ings of  Fact  and  Opinion,  in  which  it  was  found 
as  an  ultimate  fact  that  petitioner,  during  the  tax- 
able year  1947,  was  not  a  bona  fide  resident  of  the 
country  of  Afghanistan;  and,  as  a  matter  of  law, 
that  petitioner  was  not  entitled  to  the  exemption 
from  taxation  provided  by  section  116(a)  of  the  In- 
ternal Revenue  Code.  On  the  same  date  the  Order 
and  Decision  of  the  court  was  entered  in  favor  of 
the  respondent  herem  for  a  deficiency  in  petitioner's 
tax  for  the  year  1947  in  the  sum  of  $2,362.65. 

II. 

That  petitioner  is  a  citizen  of  the  United  States 
of  America  and  of  the  State  of  Idaho,  and  being 
aggrieved  by  the  said  findings  of  fact,  opinion,  order 
and  decision,  seeks  a  review  thereof  in  accordance 
with  the  provisions  of  the  revenue  act  of  1926,  and 
the  acts  amendatory  thereof  and  supplemental  there- 
to, by  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  within  which  circuit  is  located 
the  office  of  the  Collector  of  Internal  Revenue  for 
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the  Idaho  collection  district,  with  whom  petitioner 
made  and  filed  his  return  of  income. 

III. 

The  petitioner,  as  a  basis  for  review,  makes  the 
following  assignment  of  error : 

That  the  Tax  Court  of  the  United  States  erred 
in  finding  that  Gilbert  Waddell,  petitioner  herein, 
was  not  a  bona  fide  resident  of  the  Kingdom  of 
Afghanistan,  a  foreign  country,  during  the  entire 
year  1949,  and  in  its  decision,  based  thereon,  that 
said  petitioner's  income  tax  return  for  that  year 
disclosed  a  deficiency. 

Wherefore  your  petitioner  prays  that  this  honor- 
able court  may  review  such  findings,  opinion,  order 
and  decision  and  reverse  and  set  aside  the  same,  and 
that  the  clerk  of  the  Tax  Court  of  the  United  States 
be  directed  to  transmit  and  deliver  to  the  clerk  of 
this  court  certified  copies  of  each  and  every  of  the 
documents  necessary  and  material  to  the  presenta- 
tion and  consideration  of  the  foregoing  petition  for 
review,  and  as  required  by  the  rules  of  this  court 
and  the  statutes  made  and  provided. 

/s/  JAMES  F.  BUTLER, 

Attorney  for  Petitioner. 

Duly  Verified. 

Received  and  Filed  T.C.U.S.  July  9, 1951. 
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[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

NOTICE  OF  APPEAL 

To  Charles  Oliphant,  General  Counsel,  Bureau  of 
Internal  Revenue,  Washington,  D.  C,  Attorney 
for  Respondent- Appellee : 

Notice  is  hereby  given  that  Gilbert  Waddell,  Peti- 
tioner-Appellant above-named,  hereby  appeals  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  decision  of  the  Tax  Court  of  the  United 
States  made  and  entered  in  the  above  entitled  cause 
on  April  11,  1951. 

/s/  JAMES  F.  BUTLER, 

Attorney  for  Petitioner- 
Appellant. 

Acknowledgment  of  Service  attached. 

Filed  T.C.U.S.  July  11,  1951. 


The  Tax  Court  of  the  United  States 
Washington 

[Title  of  Cause.] 

CERTIFICATE 

I,  Victor  S.  Mersch,  Clerk  of  The  Tax  Court  of  the 
United  States  do  hereby  certify  that  the  foregoing 
docmnents,  1  to  22,  inclusive,  constitute  and  are  all 
of  the  original  papers  and  proceedings,  including  Ex- 
hibits 1-A  to  4-D,  inclusive,  attached  to  the  stipula- 
tion of  facts  and  Respondent's  Exliibit  ''E''  ad- 
mitted in  evidence,  on  file  in  my  office  as  the  original 
and  complete  record  in  the  proceeding  before  The 
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Tax  Court  of  the  United  States  in  the  above  entitled 
proceeding  and  in  which  the  petitioner  in  The  Tax 
Coui't  proceeding  has  initiated  an  appeal  as  above 
numbered  and  entitled,  together  with  a  true  copy 
of  the  docket  entries  in  said  Tax  Court  proceeding, 
as  the  same  appear  in  the  official  docket  book  in  my 
office. 

In  testimony  whereof,  I  hereimto  set  my  hand  and 
affix  the  seal  of  The  Tax  Court  of  the  United  States, 
at  Washington,  in  the  District  of  Columbia,  this  27th 
day  of  July,  1951. 

[Seal]  /s/  VICTOR  S.  MERSCH, 

Clerk,  The  Tax  Court  of  the 
United  States. 
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The  Tax  Court  of  the  United  States 

Docket  No.  24483 

GILBERT  WADDELL, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

United  States  Courthouse,  Portland,  Oregon 
Thursday,  October  26, 1950 

Met,  pursuant  to  notice,  at  9 :40  a.m. 

Before:   Hon.  Ernest  H.  Van  Fossan,  Judge. 

Appearances : 

James  F.  Butler,  appearing  for  Petitioner. 
John  D.  Picco,  appearing  for  Respondent.  [2*] 

PROCEEDINGS 

The  Clerk:    Docket  No.  24483— Gilbert  Waddell. 

Mr.  Picco:  John  D.  Picco,  for  the  Respondent, 
ready. 

Mr.  Butler:  James  F.  Butler,  for  the  Petitioner. 
Ready,  your  Honor. 

The  Court:  Mr.  Butler,  will  you  state  the  issues  in 
this  matter. 

Mr.  Butler:  If  the  Court  please,  this  is  a  very 
simple  case.  The  Petitioner,  Gilbert  Waddell,  went 
to  Afghanistan  in  1946  to  serve  as  an  engineer  on  a 
construction  project  in  that  country.  The  construc- 


*  Page  numbering  appearing  at  top  of  page  of  original  certified 
Reporter's  Transcript. 
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tion  project  contemplates  the  construction  of  a  series 
of  earth  dams,  canals,  ditches  and  laterals  on  a  high 
plateau,  and  foreseeably  that  construction  job  will 
extend  for  many  years  in  the  future.  He  was  em- 
ployed under  employment  contract,  a  printed  form, 
and  that  printed  form  is  uniform  in  all  cases  in  that 
it  provides,  among  other  things,  for  employment  for 
twenty-four  months.  It  has  provisions  in  it.  This  em- 
ployment contract  will  be  in  evidence. 

The  employment  contract  provides  that  at  the  end 
of  the  twenty-four  months  period  he  shall  be  shipped 
home  at  Company  expense  and  provided  vacation  on 
pay,  depending  upon  the  length  of  his  service  and 
for  a  great  many  other  things.  [3] 

Mr.  Waddell  served  his  full  two  years  and  came 
home  on  vacation  and  stayed  for  a  matter  of  six 
months,  two  of  which  were  on  paid  vacation  the  other 
four  months  being  at  his  own  expense,  during  which 
IJeriod  he  didn't  work  for  anyone  else.  He  then  re- 
newed his  employment  contract  and  went  back  to 
Afghanistan  in  January  of  1949.  At  that  time  he 
stayed  ten  months  and  although  this  second  contract 
provided  for  twenty-four  months  employment  he  ac- 
tually worked  only  ten  months,  at  which  time  his  em- 
ployer ran  out  of  money — that  is  the  appropriation 
from  the  King  of  Afghanistan  ran  out — and  so  his 
employment  was  terminated  until  more  money  could 
be  made  available. 

He  returned  home  and  waited  approximately  an- 
other six  months  and  at  that  time  a  new  contract  was 
negotiated  with  the  King  of  Afghanistan  and  his  em- 
ployer, so  along  in  the  early  part  of  May  of  this  year 
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he  signed  a  new  twenty-four  months  employment  con- 
tract and  is  back  in  Afghanistan,  where  he  expects 
to  continue  and  to  be  forced  to  be  present  for  at  least 
another  five  years  before  he  can  come  home  on  an- 
other vacation. 

All  the  facts  in  this  matter  with  the  exception  of 
the  intent  of  the  petitioner  have  been  reduced  to  writ- 
ten stipulation  and  will  be  introduced  here.  The  facts 
in  that  stipulation,  of  course,  are  a  little  bare,  as  is 
necessary  in  a  written  stipulation  of  that  sort.  The 
facts,  however,  do  [4]  show  that  Mr.  Waddell  was  in 
Afghanistan,  visiby  present,  during  the  entire  year 
1947,  which  is  the  year  in  controversy,  and  all  his  in- 
come in  that  year  was  the  result  of  his  earnings  in 
Afghanistan;  that  he  filed  an  Income  Tax  Return 
with  the  Collector  for  the  District  of  Idaho  covering 
his  earnings  for  the  year  1947  in  which  he  reported 
his  earnings  and  claiming  as  exempt  under  Section 
116-A  of  the  Revenue  Code  on  the  ground  that  he  was 
a  bona  fide  resident  of  Afghanistan  and  that  his 
earnings  were  exempt  as  being  earned  by  him  in  Af- 
ghanistan. 

Subsequently  his  position  in  that  respect  has  been 
denied  and  tax  assessed  on  the  basis  that  he  did  not 
qualify  as  a  person  who  is  entitled  to  take  that  ex- 
emption. 

The  only  matter  of  testimony  which  we  shall  intro- 
duce in  this  court  this  morning  will  be  evidence  tend- 
ing to  establish  the  intent  of  the  Petitioner  as  regards 
his  foreign  employment  and  his  career  in  foreign  con- 
struction work.  It  is  our  position,  of  course,  that 
under  the  rulings  of  various  Circuit  Coui*ts  of  Ap- 
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peal  and  of  the  Tax  Court  that  the  physical  presence 
'of  a  taxpayer  in  a  foreign  country  during  the  entire 
year,  and  the  fact  that  he  is  living  there  and  making 
his  living  there,  is  about  all  that  should  have  to  be 
proved  in  order  to  establish  the  taxpayer's  right  to 
the  exemption  provided  in  the  statute. 

Just  to  be  on  the  safe  side,  and  because  there  is  [5] 
some  confusion  in  the  minds  of  a  great  many  people 
as  to  just  what  residence  as  required  by  the  statute 
entails,  we  have  thought  that  it  perhaps  was  neces- 
sary to  go  into  the  matter  of  the  Petitioner's  intent 
from  the  very  inception  and  prior  to  the  time  that  he 
signed  this  contract  and  first  left  for  Afghanistan  in 
1946. 

There  is  a  great  deal  more  that  could  be  said  at  this 
time.  I'd  like  to  say  that  it's  an  interesting  story.  I 
think  perhaps  in  view  of  other  matters  we  should  pro- 
ceed to  an  examination  of  the  only  witness  present. 

Mr.  Waddell,  the  Petitioner,  is,  as  I  say,  in  Af- 
ghanistan and  will  be  unable  to  be  here  to  testify  in 
his  own  behalf. 

I  think  that  outlines  the  facts  as  they  are  known, 
roughly  and  briefly,  and  we  will  proceed. 

The  Court :  Mr.  Picco,  you  may  state  the  Govern- 
ment's position. 

Mr.  Picco :  The  counsel  for  Petitioner  has  roughly 
outlined  the  facts,  your  Honor.  The  issue  here  is 
whether  the  Petitioner,  under  the  evidence,  estab- 
lishes bona  fide  residence  in  Afghanistan  in  the  year 
1947.  I  just  want  to  point  out  one  or  two  circiun- 
stances  that  are  in  the  stipulation  of  facts  that 
haven't  been  pointed  out  by  coimsel.  One,  of  course, 
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that  he  did  not  pay  any  taxes  to  the  foreign  country ; 
that  he  did  not  engage  in  trade  or  politics,  and  [6] 
that  was  contrary  to  his  contract ;  that  he  was  quar- 
tered in  the  building  maintained  by  the  Company  for 
the  employees  and  received  his  board  and  lodging 
free,  at  cost.  He  did  have  the  privilege  of  going  out- 
side if  he  desired  but  he  would  have  to  pay  that  out 
of  his  own  pocket. 

But  the  one  fact  that  I  would  like  to  stress  is  the 
document,  Exhibit  A,  attached  to  the  stipulation, 
which  are  passport  applications  and  documents  of 
the  State  Department,  which  shows  that  in  June  of 
1947,  which  was  the  tax  year,  Mr.  Waddell,  the  Peti- 
tioner, applied  to  the  American  Vice  Counsel  at  Ka- 
bul where  he  applied  for  registration  as  a  United 
States  citizen  in  a  foreign  country,  and  in  that  ap- 
plication he  stated  that  he  intended  to  return  to  the 
United  States  within  one  year,  which  he  did  do,  to 
reside  permanently.  We  feel  that  that's  one  evidence 
of  the  state  of  his  mind,  particularly  in  the  year  1947 
which  is  in  issue. 

That  will  be  all  your  Honor.  If  agreeable  to  you  we 
would  like  to  enter  the  stipulation  of  facts  which  has 
been  signed. 

The  Court:  The  stipulation  may  be  submitted. 
How  many  exhibits  are  attached? 

Mr.  Picco :  There  are  four  exhibits  attached,  Ex- 
hibits 1,  2,  3  and  Exhibit  A. 

The  Court:  These  are  not  numbered  or  lettered 
in  accordance  with  the  rules.  The  rules  provide  that 
exhibits  [7]  attached  to  stipulation  should  be  lettered 
1-A,  2-B,  3-C,  and  so  forth. 
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Mr.  Picco :  I^m  sorry.  We  were  under  the  impres- 
sion the  exhibits  that  he  presented  would  have  the 
usual  number,  1,  2,  3,  and  the  exhibits  that  we  pre- 
sented  

The  Court:  When  they  are  made  joint  exhibits 
they  cease  to  be  individual  exhibits. 

Mr.  Picco:  I'm  sorry.  Will  you  accept  these  as 
they  are,  Your  Honor? 

The  Court:    Yes.  It  will  be  received. 

Mr.  Picco :    Thank  you. 

Mr.  Butler:  Your  Honor,  I  wonder  if  it  would 
help  if  we  stipulate  here  orally  that  the  Exhibits 
attached  to  the  stipulation  may  be  renumbered  to 
correspond  with  the  rules  of  the  court? 

The  Court:     That  might  as  well  be  done. 

Mr.  Butler:  And  stipulate  further  that  they  are 
the  joint  exhibits  of  the  Petitioner  and  the  Re- 
spondent. 

The  Court:    You  may  do  that. 

(Joint  Exhibits  1-A,  2-B,  3-C  and  4-D,  at- 
tached to  stipulation,  received  in  evidence.) 

[Printer's  Note:  Joint  Exhibits  1-A,  2-B,  and 
4-D  are  set  out  in  full  at  pages  24-52  of  this 
printed  record.] 

Mr.  Picco:  If  agreeable  to  the  Court,  Respond- 
ent would  like  to  introduce  into  evidence  Respond- 
ent's Exhibit  B,  which  is  the  Individual  Income 
Tax  Return  of  taxpayer.  [8] 

The  Court:  If  these  Exhibits  are  renumbered 
four  of  them  will  take  1-A  through  4-D.  Your  next 
Exhibit  will  be  E. 


78  Gilbert  Waddell  vs. 

Mr.  Picco:  Respondent's  Exhibit  E? 

The  Court:  Yes. 

Mr.  Picco:  Thank  you. 

The  Court:     There  is  no  objection  to  this,  Mr. 

Butler? 

Mr.  Butler:  No,  Your  Honor,  I  have  no  objec- 
tion. ,  ^ 

Mr.   Picco:  According   to   the   stipulation   its 

agreeable  with  counsel. 

The  Clerk:    What  year  is  thaf? 

Mr.  Picco:    That's  '47. 

The  Court:  It  will  be  received  in  evidence. 

(Respondent's   Exhibit   E   received  in   evi- 
dence.) 
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Mr.  Picco:  Respondent  requests  the  privilege  of 
withdrawing  these  Exhibits  and  substituting  photo- 
static copies. 

The  Court:  That  may  be  done.  Proceed  with  the 
evidence. 

Mr.  Butler:  Mrs.  Burda,  will  you  come  forward, 
please.  [9] 

HELENE  BURDA 
was  called  as  a  witness  on  behalf  of  the  Petitioner, 
and  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination: 

The  Clerk:  Will  you  state  your  name  for  the 
record,  please? 

The  Witness:    Helene  Burda. 

Q.  (By  Mr.  Butler)  :  Mrs.  Burda,  are  you  re- 
lated to  the  Petitioner,  Gilbert  Waddell? 

A.    Yes,  I'm  his  daughter. 

Q.     Is  your  mother  living? 

A.    Yes,  she's  living. 

Q.     Is  she  still  married  to  your  father? 

A.    No,  they  w^ere  divorced  in  February  of  '46. 

Q.  February  1946.  And  with  respect  to  the  time 
your  father  first  went  to  Afghanistan  this  divorce 
preceded  that  by  several  months? 

A.     That's  right. 

Q.  Your  father  ever  since  that  divorce  has  been 
and  still  is  a  single  and  unmarried  man? 

A.    Yes,  he  is. 

Q.  Now  with  respect  to  the  rest  of  the  family, 
are  you  the  oldest  daughter?   [10] 
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(Testimony  of  Helene  Burda.) 

A.    I  am. 

Q.    And  you  are  married?  A.     Yes. 

Q.    And  where  do  you  reside? 

A.  At  421  Eighth  Street,  Huntington  Beach, 
California. 

Q.  You  reside  there  with  your  husband  and 
children  ?  A.    Yes. 

Q.  And  you  have  another  sister,  what's  her 
name  ? 

A.  Geraldine  Sergeson,  and  she  lives  in  Kennett 
Square,  Pemisylvania. 

Q.     She  is  married?  A.    Yes. 

Q.    Resides  there  with  her  husband? 

A.    Yes. 

Q.     Now  there  is  a  third  sister? 

A.  Yes,  I  have  a  small  sister.  She's  sixteen  and 
she  lives  with  me  most  of  the  time.  I  take  care  of 
her  financial  and  education  and  everything  like  that. 
She  stays  with  me. 

Q.  And  the  costs  of  her  care  and  education  is 
borne  by  whom? 

A.     My  father  has  a  bank  account  for  me  for  her. 

Q.     And  that's  all  the  members  of  the  family? 

A.    Yes. 

Q.  Your  father  has  the  custody  and  care  of 
Joan?  A.     Yes.  [11] 

Q.     Under  the  divorce  decree? 

A.     That's  right. 

Q.  And  your  father  also  supi)orts  your  mother 
through  monthly  alimony  payments? 

A.    Yes. 
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(Testimony  of  Helene  Burda.) 

Q.  Now,  your  father  is  an  engineer  by  profes- 
sion? 

A.  Yes,  he's  an  expert  on  earth-filled  dams.  He 
has  worked  on  them  for  some  twenty-five  years. 

Q.  And  before  his  employment  with  Morrison- 
Knudsen-Afghanistan,  Inc.,  by  whom  was  he  em- 
ployed ? 

A.  Well,  he  was  employed  by  the  United  States 
Bureau  of  Reclamation  for  about  twenty-five  years. 

Q.  And  his  work  was  principally  specialized  in. 
construction  of  earth  dams?  A.     Yes. 

Q.  Now,  directing  your  attention  to  the  year 
1946,  and  the  period  just  before  your  father  left  for 
Afghanistan,  this  being  after  the  divorce,  did  you 
have  occasion  to  see  your  father  personally? 

A.  Yes.  He  had  foimd  out  that  he  was  going  to 
Afghanistan  and  my  husband  and  myself  and  my 
sister  and  her  husband  and  my  younger  sister  all 

we  were  all  up  in  Irwin,  Idaho.  My  husband 

and  I  made  a  special  trip  up  there  to  say  good-bye 
to  my  father  since  he  was  going  to  be  gone  for 
some  time.  [12] 

Q.  Now,  at  that  time  it  was  necessary  for  your 
father  to  make  arrangements  for  Joan's  support 
and  care  during  his  absence;  is  that  not  true? 

A.    Yes. 

Q.  And  with  whom  did  he  make  those  arrange- 
ments ? 

A.  Well,  he  talked  it  over  with  me  and  since  I 
was  the  oldest  and  was  in  a  position  to  take  care 
of  her  I  assumed  that  responsibility. 
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(Testimony  of  Helene  Burda,) 

Q.  In  connection  with  his  remarks  to  you  about 
taking  care  of  her  did  he  make  any  statements  to 
you  as  to  how  long  he  intended  to  be  gone  to 
Afghanistan  ? 

A.  Well,  this  is  a  rather  mammoth  project  over 
there  and  he  felt  that  there  was  enough  work  over 
there  to  keep  him  busy  for  the  rest  of  his  profes- 
sional life. 

Q.    He  made  such  a  statement  to  you,  did  he? 

A.  Well,  he  said  he  would  have  vacations  from 
time  to  time  but  that  inasmuch  as  he  could  make 
the  kind  of  money  that  he  wanted  over  there,  and 
could  make  it  in  a  short  period  of  time,  that  he  felt 
it  was  worth  it  to  give  up  his  Bureau  of  Reclama- 
tion job  and  take  something  a  little  more  lucrative 
and  get  it  all  over  with  in  approximately  ten  years, 
he  said.  Then  there  was 

Q.  Now,  quite  aside  from  the  fact  that  the  proj- 
ect was  large,  and  would  take  a  good  many  years 
as  far  as  his  information  was  concerned,  did  he  give 
you  to  understand  that  he  did  intend  to  stay  over 
there ;  that  is,  of  course,  excepting  his  vacation,  but 
that  he  intended  to  work  on  that  kind  of  work,  and 
in  Afghanistan,  for  the  rest  of  his  professional 
career? 

A.  Yes.  There  was  not  only  that  project,  there 
were  several  others  that  he  could  have  been  trans- 
ferred to.  There  was  Ceylon  and  so  many  of  them. 
He  was  quite  excited  about  it  because,  oh,  I  guess 
the  adventure  of  the  whole  thing,  or  something,  but 
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there  are  so  many  foreign  projects  and  he  was  quite 

anxious  to  get  into  that  type  of  work. 

Q.  Now  did  he  discuss  with  you  the  differences 
that  this  kind  of  work  would  make  in  his  income  ? 

A.  Yes.  He  was  held  back  in  the  Bureau  because 
of  lack  of  education  and  he  never  could  advance  to 
the  point  where  he  should  have,  so  he  felt  that  this 
kind  of  work  would  net  him  what  he  should  get  out 
of  his  professional  life. 

Q.  With  respect  to  his  financial  burdens  at  that 
time,  just  what  was  the  situation? 

A.  Well,  I  don't  really  know  his  salary  but  he 
paid  my  mother  a  good  deal  of  alimony  and  my 
smaller  sister  was  getting  to  the  point  where  he  had 
to  figure  on  education,  college  and  one  thing  and 
another,  and  keeping  up  two  establishments  and 
trying  to  put  a  little  school  money  away  and  things 
like  that,  he  just  couldn't  make  it  on  his  present 
salary.  I  think  that  was  a  big  factor  in  his  deciding 
to  [14]  take  up  that  type  of  work. 

Q.  And  did  he  inform  you  that  his  income  with 
Morrison-Ejiudsen- Afghanistan,  Inc.,  would  be  sub- 
stantially larger  than  his  income  with  the  Bureau? 

A.  Oh,  yes,  it  was  at  least  double.  As  I  say,  I 
don't  know  the  exact  figures  but  it  was  a  good  deal 
more. 

Q.  Well,  let's  see,  your  father  left  originally  for 
Afghanistan  sometime  in  the  month  of  June,  1946? 

A.     That's  right. 

Q.     And  when  did  you  next  see  him? 
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A.  Well,  he  came  back  in  June  of  '48  after  two 
years  over  there. 

Q.  And  at  that  time  did  he  discuss  with  you  his 
further  plans? 

A.  Well,  I  believe  he  expected  to  go  back  sooner 
than  he  did  but  he  had  some  dental  work  and  some 
medical  work  and  took  a  big  long  vacation.  I  don't 
know,  it  was  pending  some  sort  of  arrangement  on 
his  work  but  he  really  didn't  expect  to  spend  as  long 
as  he  did.  However,  it  was  a  nice  vacation. 

Q.  He  stayed  here  about  six  months  on  that  oc- 
casion? A.     Yes,  about  six  months. 

Q.  And  how  long  after  he  first  got  home  and 
you  talked  to  him  was  it  before  he  started  to  talk 
to  you  about  his  further  plans? 

A.  Well,  he  hadn't  been  in  the  house  twenty- 
four  hours  [15]  until  he  told  us  he  was  going  right 
back.  As  I  say,  he  anticipated  to  go  back  sooner  and 
he  thought  his  vacation  would  be  cut  just  a  little  bit 
short.  He  knew  the  day  he  got  back  that  he  was  re- 
turning. 

Q.     That  he  was  returning  to  Afghanistan? 

A.     That's  right. 

Q.     And  so  then  he  did  go  back  about  when? 

A.     I  think  it  was  January  of  '49. 

Q.    And  when  did  you  next  see  him? 

A.  It  was  ten  months.  It  was  a  two-year  contract 
like  the  other  but  they  ran  out  of  funds  and  he  re- 
turned in  ten  months. 

Q.  That  puts  it  you  saw  him  then  along  some- 
time the  latter  part  of  October  or  November  of 
1949?  A.     That's  right. 
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Q.  And  at  that  time  did  he  make  any  statements 
to  you  relative  to  his  intention  to  return  to  Af- 
ghanistan "? 

A.  Well,  he  was  just  biding  his  time  until  they 
got  some  more  money  and  could  send  hun  back  over 
again. 

Q.  He  made  that  statement  to  you  that  that  was 
his  intent? 

A.  That's  right.  He  didn't  know  how  long  it 
would  be  but  he  just  had  to  sit  around  and  wait 
until  they  were  ready  to  send  him  back. 

Q.  And  then  your  father  left,  he  did  actually 
leave  [16]  and  return  to  Afghanistan? 

A.     The  first  part  of  May. 

Q.     Of  which  year?  A.     1950. 

Q.    And  he  is  there  now? 

A.  Yes,  and  this  tune  I  think  he  anticipates  a 
four  or  five  year  job  without  taking  his  vacations 
or  anything.  It  seems  sort  of  a  long  ways  back  and 
forth  and  unless  something  should  come  Ufj  I  think 
he'll  just  remain  there  for  at  least  five  years  more 
— unless  they  run  out  of  money  again  or  something 
unforeseen. 

Q.  He  made  the  statement  to  you  that  that  was 
his  intention,  before  he  left?  A.    Yes. 

Q.  Now,  during  all  this  period  since  1946  when 
your  father  left  has  he  owned  or  rented  or  other- 
wise maintained  any  residence,  building  or  apart- 
ment or  hotel  room  or  other  place  that  you  might 
call  a  home  or  a  residence  for  him  in  this  country? 

A.     Not  that  I  know  of.  His  mailing  address  was 
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my  home  because  we  take  care  of  his  insurance  prem- 
iums and  things  like  that. 

Q.  Now,  let's  see,  you  say  his  mailing  address  is 
your  home?  A.    Yes.  [17] 

Q.    What  is  your  residence  address? 

A.  421  Eighth  Street,  Huntington  Beach,  Cali- 
fornia. 

Q.  With  respect  to  your  residence  at  421  Eighth 
Street,  in  Huntington  Beach,  does  your  father  have 
any  financial  interest  in  that  residence? 

A.     No,  he  doesn't. 

Q.    Whose  property  is  that? 

A.     It  belongs  to  my  husband  and  I. 

Q.  During  the  periods  when  your  father  was  in 
this  country  first  during  the  latter  part  of  1948  and 
beginning  in  the  winter  months  of  1949  and  the  early 
part  of  1950,  do  you  know  whether  your  father 
worked  for  anyone  in  this  country? 

A.  No,  he  didn't  work,  he  just  went  around  visit- 
ing old  friends  and  more  or  less  just  having  a 
vacation. 

Mr.  Butler :    I  think  that  will  be  all. 

The  Court:    You  may  cross-examine. 

Cross  Examination 

Q.  (By  Mr.  Picco) :  Mrs.  Burda,  did  you  get 
many  letters  from  Mr.  Waddell  in  1947,  at  the  time 
he  was  in  Afghanistan? 

A.    Yes,  the  usual  amount. 

Q.  Did  he  tell  you  anything  about  the  coimtry 
in  those  letters? 

A.    Well,  he  tried  to  make  his  letters  interesting 
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and  tell  us  about  the  natives  and  one  thing  or  an- 
other. He  [18]  usually  mentioned  his  work  one  way 
or  another,  how  it  was  going,  if  it  was  going  well 
or  otherwise. 

Q.    Did  he  say  he  liked  the  country? 

A.  Well,  he  liked  that  type  of  work.  He  was  very 
very  fond  of  his  career.  I  don't  know  whether  he 
was  actually  in  love  with  the  country  but  he  does 
like  his  work. 

Q.  Did  he  ever  mention  to  you  in  those  letters 
of  1947  that  he  was  homesick  for  the  United  States  9 

A.  Well,  he  was  homesick  for  his  family.  My  little 
sister  especially.  They  were  very  close. 

Q.  Did  he  express  complete  satisfaction  with  his 
working  conditions  over  there? 

A.  Well,  as  far  as  I  know  he  was  perfectly  satis- 
fied. 

Q.  I'm  asking  whether  in  his  letters  he  made 
statements  ? 

A.  Well,  I  really  couldn't  say.  It's  been  several 
years.  I  can't  remember  everjrthing  he  said  in  his 
letters  but  I  know  in  general  it  was  satisfactory  to 
him. 

Q.  Did  he  say  in  his  letters  during  1947  that  he 
had  changed  his  mind  about  his  plans  for  employ- 
ment in  Afghanistan  ? 

A.  Well,  no,  he  couldn't  very  well  change  his 
mind  because  his  intention  was  to  get  enough  money 
made  in  ten  years 

Q.     Did  he  make  that  statement,  Mrs.  Burda  ? 

A.     No,  not  that  I  know  of.  [19] 
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Q.  In  Exhibit  A  attached  to  the  stipulation  here 
there  is  an  application  for  registration  which  shows 
that  in  June  of  1947  Mr.  Waddell  went  to  the 
American  Vice-Consul  at  Kabul  and  in  his  applica- 
tion he  stated  that  he  was  going  to  return  to  the 
United  States  within  one  year  and  he  intended  to 
reside  in  the  United  States  permanently  at  that 
time.  Now  in  view  of  that,  did  the  letters  you  re- 
ceived during  this  time,  1947,  from  Mr.  Waddell, 
reflect  that  state  of  mind? 

A.  Well,  no.  He  had  no  place  to  reside.  He  didn't 
have  enough  money  to  buy  a  home  or  a  ranch  or  any- 
thing by  that  time,  and  there  was  no  place  else  for 
him  to  live.  He  never  has  had  a  residence  in  the 
United  States  since  he  went  over  there. 

Q.  Well,  he  could  have  gotten  a  residence  in  the 
United  States  easily  enough,  couldn't  he? 

A.  Well,  he  would  have  had  to  find  some  type  of 
employment,  and  Morrison-Knudsen  did  not  employ 
him  in  the  United  States. 

Q.  Now  Mr.  Waddell  returned  to  the  United 
States  sometime  in  June  of  1946  after  his  two-year 
contract  expired;  is  that  correct?  A.     '48. 

Q.     '48.  I'm  sorry.  He  was  down  on  vacation  you 

say? 

A.    Yes,  he  was  all  over  on  a  vacation. 

Q.  You  stated  on  your  direct  examination  that 
he  was  [20]  on  vacation  for  six  months ;  is  that  right? 

A.  Well,  he  was  waiting  for  another  contract 
and  naturally  he  vacationed  while  he  was  waiting. 

Q.     Was  he  certain  of  getting  another  contract  ? 
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A.  Well,  with  all  that  work  in  view,  and  every- 
thing had  been  satisfactory.  He  had  no  reason  to  be- 
lieve that  he  wouldn't  get  another  contract. 

Q.  He  waited  for  six  months,  did  he  not,  for 
the  second  contract? 

A.  Yes,  but  he  had  a  little  health  problem.  He 
had  a  good  deal  of  medical  work  and  some  dental 
work  and  things  like  that  to  look  into,  and  he  vaca- 
tioned for  about  three  months  and  then  went  to 
work  on  himself. 

Q.  Actually  he  had  two  months  vacation  with  pay 
under  his  contract;  is  that  correct? 

A.  I  believe  that's  what  the  contract  says.  I  don't 
really  know  too  much  about  their  contract. 

Q.  Where  did  he  stay  during  this  six  months 
after  he  got  back  in  1948? 

A.  Well,  first  he  went  to  Irwin,  Idaho.  And  then 
he  went  down  to  San  Francisco.  Then  he  came  down 
to  Huntington  Beach.  Then  he  went  up  to  Ruth, 
Nevada.  Then  he  went  to  Yellowstone  Park.  He  was 
just  all  over.  He  saw  everyone  that  he  ever  knew,  I 
believe.  He  just  spent  all  that  time  traveling  back 
and  forth  to  see  people.  [21] 

Q.  You  say  there  was  something  wrong  with  his 
health  during  this  period  of  six  months  ? 

A.  Well,  he  had  a  doctor  in  Boise  that  had  oper- 
ated on  him  some  years  back.  I  wouldn't  say  what 
year  it  was  because  I  can't  recall;  but  he  had  a  good 
deal  of  dental  work  done  in  Huntington  Beach  by 
my  dentist  and  then  he  had  some  more  work  done 
in  Boise  by  a  dentist.  He  had  some  sort  of  an  im- 
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pacted  tooth,  or  something.  I  can't  recall  what  it  was 
but  it  was  a  regular  operation.  I  know  he  suffered 
a  good  deal  with  it. 

Q.  I  understand  he  went  back  after  signing  a 
second  contract  for  two  years  sometime  in  January, 
1949?  A.    That's  right. 

Q.  Now,  he  didn't  work  two  years  on  that  con- 
tract, did  he"? 

A.  No,  they  ran  out  of  money  and  he  was — 
consequently  they  ran  out  of  work  and  he  was  sent 
home  in  ten  months. 

Q.  How  long  did  he  stay  before  he  got  another 
contract  this  time? 

A.  Well,  I  think  it  took  them  about  six  months 
to  get  some  more  money  and  he  just  sat  around  and 
waited.  He  expected  to  go  at  any  time,  any  time 
from  the  time  he  came  home. 

Q.  Wasn't  he  a  little  insecure,  uneasy  about  get- 
ting another  contract?  [22] 

A.  Well,  I  don't  know  the  why  and  wherefore, 
how  they  obtain  this  money,  but  he  seemed  very  cer- 
tain that  it  was  just  a  matter  of  time. 

Q.  I  want  to  direct  your  attention  again  to  any 
letters  you  might  have  received  from  him  in  1947. 
Bid  he  tell  you  anything  about  the  quarters  in  which 
he  lived  there? 

A.  Well,  he  traveled  somewhat  in  Afghanistan 
from  one  job  to  another.  In  a  country  that  size  I 
believe  they're  spread  out.  He  wrote  me  something 
of  the  hotels  but  I  believe  he  spent  most  of  his  time 
at  M-K  quarters  because  that's  where  he  was  stay- 
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ing,  as  far  as  I  know. 

Q.  The  M-K  quarters,  they  were  the  quarters 
that  were  built  by  the  Company? 

A.  I  don't  know.  I  guess  they  were  built  by  the 
Company,  or  taken  over  by  the  Company,  something 
like  that. 

Q.  Did  he  tell  you  anything  about  these  quarters, 
I  mean  the  confines  of  the  camp  or  wherever  he  was  ? 

Mr.  Butler:  I  object,  your  Honor.  Not  proper 
cross-examination  in  the  scope  of  the  direct  exam- 
ination. 

The  Court:    She  may  answer. 

A.  He  may  have  mentioned  it  but  I  don't  recall 
anything  specific.  He  w^as  more  interested  in  telling 
us  about  the  people  and  the  customs  and  things  like 
that.  I  don't  think  his  quarters  would  probably 
have  been  anything  to  write  about  anyway.  [23] 

Q.  Did  he  tell  you  about  how  heavy  his  work 
was  ? 

A.  No.  I  imagine  it's  a  good  deal  like  the  work 
he's  always  done.  It  probably  was  just  the  same  as 
always. 

Q.  Did  he  tell  you  when  he  had  time  to  go  around 
and  see  things? 

A.  Not  especially;  I  don't  think  so.  He  might 
have  mentioned  something  about  it  but  I  don't  re- 
member anything  specific. 

Q.  Did  he  tell  you  whether  the  Company  had 
any  rules  or  regulations  against  mixing  with  the 
local  population?  A.     No. 

Q.     Or  against  going  into  cities?  A.     No. 
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Mr.  Picco:    That's  all. 

The  Court:    Any  other  questions,  Mr.  Butler? 

Mr.  Butler:    I  would  like  to  develop  one  point. 
Redirect  Examination 

Q.  (By  Mr.  Butler)  :  Mrs.  Burda,  you  have  been 
asked  on  cross  examination  whether  your  father  told 
you  about  his  freedom  to  mix  with  the  local  popula- 
tion. Actually,  did  your  father  ever  mention  any 
dealings  that  he  had  mth  people  in  Afghanistan, 
that  is,  the  natives  in  Afghanistan  ? 

A.  Well,  they  employed  the  native  Afghanistans 
on  certain  jobs  and  he  spoke  of  how  they  had  to 
teach  them  [24]  various  things,  if  you  can  call  that 
a  dealing. 

Q.  And  let  me  ask  you  further  if  he  ever  related 
to  you  any  of  his  experience  with  the  Govenunent 
officials  of  Afghanistan  ? 

A.  Yes,  I  believe  they  had  several  parties  and 
things  for  the  M-K  people.  I  think  they  did.  I  know 
he  said  he  was  in  Kabul  and  I  think  he  attended  some 
sort  of  a  party,  at  probably  the  Consul,  I  don't  really 
recall  exactly  where  it  was  but  some  sort  of  a  social 
affair. 

Q.  Now,  directing  your  attention  more  specific- 
ally to  business  affairs,  I'm  wondering  if  your  father 
has  related  to  you  his  experience  in  dealing  with  the 
representatives  of  the  Kingdom  of  Afghanistan  in 
connection  \^dth  the  construction  work? 

A.    Well,  I 

Q.  Just,  do  you  recall  that  he  made  any  state- 
ments to  you  at  all  about  that  ? 
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Mr.  Picco :  I  object  to  this,  Your  Honor.  I  think 
the  stipulation  will  show  that  Mr.  Waddell  was  an 
employee,  he  was  not  a  supervisory  official  in  any 
respect.  I  can't  imagine  that  he  could  be  dictating 
terms  or  having  dealings  with  representatives  of 
the  Afghan  authorities  or  government. 

The  Court:    She  may  answer. 

The  Witness:  I  can't  recall  the  question  right 
now.  I  was  listening  and  I've  forgotten  what  the 
question  was.  [25] 

Q.  Mrs.  Burda,  I  was  simply  asking  whether 
you  recall  any  statements  made  by  your  father  about 
his  dealings  with  Afghan  officials  about  the  con- 
struction contract.  If  he  didn't  make  any  such  state- 
ments that's  all  well  and  good.  If  he  did  I  would 
like  to  know  those. 

A.  Well,  this  will  be  very  vague  because  I  didn't 
pay  a  great  deal  of  attention  to  it,  but  on  his  last 
trip  home  he  said  something  that  someone  over  there 
had  approached  him  about  working  for  the  Afghan 
government,  in  some  capacity,  I  don't  know  what  it 
was,  but  he  said  he  could  possibly  work  into  some- 
think  like  that.  It  is  all  very  vague  because  I  don't 
recall  much  about  it.  I  don't  believe  that  he  even 
considered  leaving  Morrison-Knudsen,  but  I  believe 
he  mentioned  something  to  that  effect. 

Q.    I  see.  That  will  be  all. 

The  Court:    You  are  excused. 
(Witness  excused.) 

The  Court:  Does  that  constitute  Petitioner's 
case? 
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Mr.  Butler:    Sir? 

The  Court:  Does  that  and  the  stipulation  con- 
stitute Petitioner's  case? 

Mr.  Butler:  That  constitutes  Petitioner's  case, 
your  Honor. 

Mr.  Picco:    Respondent  rests. 

The  Court:  How  much  time  do  you  wish  for 
briefs?  [26] 

Mr.  Picco:  I  would  like  about  45  days  after  he 
submits  his  brief,  your  Honor. 

The  Court :  You  may  have  60  days  for  the  original 
brief;  45  days  for  Govermnent's  reply,  and  15  days 
thereafter  for  Petitioner's  reply. 

Mr.  Butler :    Thank  you,  your  Honor. 

Mr.  Picco :    Thank  you,  your  Honor. 

(Whereupon,  at  10:20  o'clock  a.m.,  Thurs- 
day, October  26,  1950,  the  above-entitled  matter 
was  concluded.)   [27] 

FHed  T.C.U.S.  November  13,  1950. 


[Endorsed] :  No.  13050.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Gilbert  WaddeU,  Peti- 
tioner, vs.  Conunissioner  of  Internal  Revenue,  Re- 
spondent. Transcript  of  the  Record.  Petition  to 
Review  a  Decision  of  The  Tax  Court  of  the  United 
States. 

Filed  August  10,  1951. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  13050 

GILBERT  WADDELL, 

Petitioner- Appellant, 


vs. 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent- Appellee. 

APPELLANT'S  STATEMENT  OP  POINTS 
RELIED  UPON 

In  the  appeal  of  the  above-entitled  cause,  the  peti- 
tioner-appellant above-named  intends  to  rely  upon 
the  following  point: 

That  under  the  facts  stipulated  and  agreed  upon 
by  the  parties  to  this  action  and  found  as  facts  by 
The  Tax  Court  of  the  United  States,  and  the  facts 
proved  by  the  testimony  offered  at  the  hearing  of 
this  cause  before  the  said  Tax  Court  of  the  United 
States,  and  the  law  and  regulations  agreed  to  be 
applicable  to  and  controlling  upon  said  facts,  the 
petitioner-appellant  was  not  a  mere  transient  or  so- 
journer in  the  Kingdom  of  Afghanistan  in  the  year 
1947,  but  was  a  bona  fide  resident  of  the  Kingdom 
of  Afghanistan  during  the  whole  of  said  year  1947, 
and  that  his  income  earned  in  the  Kingdom  of 
Afghanistan  in  the  year  1947,  being  earned  income 
as  defined  in  the  statute  in  such  cases  made  and  pro- 
vided  and   being   amounts   received   from    sources 
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without  the  United  States  by  a  citizen  of  the  United 
States,  was  exempt  from  taxation  by  the  United 
States. 

/s/  JAMES  F.  BUTLER, 

Attorney  for  Petitioner- 
Appellant. 

[Endorsed] :  Filed  Aug.  24, 1951.  Paul  P.  O'Brien, 
Clerk. 


No.    13050 
IN  THE 

United  States 

Court  of  Appeals 
For  the  Ninth  Circuit 


GILBERT  WADDELL, 

Petitioner.. 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 


Brief  for  Petitioner 


Petition  to  Review  a  Decision  of  the  Tax 
Court  of  the  United  States 

JAMES  F.  BUTLER 
400  Contintnfflf  B|nk  Bl«lg>  p^ 
Boise,  Idaho  *^   '  *-•  C.  U 
Attorney  for  Petitioner. 
November,  1951  N0Vl9]95J 

°»^ul:  p:  o'briem 

CLERK 


MOUNTAIN  STATES  PRESS  INC.,    B 


No.   13050 
IN  THE 


United  States 

Court  of  Appeals 
For  the  Ninth  Circuit 


GILBERT  WADDELL, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 


Brief  for  Petitioner 


Petition  to  Review  a  Decision  of  the  Tax 
Court  of  the  United  States 

JAMES  F.  BUTLER 
400  Contintntal  Bank  Bldg. 
Boise,  Idaho 
Attorney  for  Petitioner. 
November,  1951 


INDEX 

Preliminary  and  Jurisdictional  Statement  ii 

Statement  of  the  Case  - 14 

A.  The  Question  14 

B.  The  Law  and  Regulations  14 

C.  The  Facts  19 

Specification  of  Error  21 

Argument 22 

(i)    Vacations 23 

(2)  Transient  or  Sojourner  24 

(3)  Intent „.  25 

(a)  Rule  of  Evidence 25 

(b)  Other  Considerations  27 

(4)  Petitioner's  Residence  in  Afghanistan  30 

(5)  Bona  Fide  35 

(6)  The  Contract  36 

(7)  Respondent's  Answer  40 

(8)  Respondent's  Evidence  40 

(9)  Miscellaneous  Points 50 

(10)  Length  of  Residence  Required  51 

Conclusion 54 


CITATIONS 

Page 
Statutes : 

Internal  Revenue  Code : 

Sec.  iioi 1 1 

Sec.  272(a)(1)  II 

Sec.  1 141  13 

Sec.  1 142  13 

Sec.  116  14 

Regulations : 

Regulations  1 1 1 : 

Sec.  29.1 1 6- 1  15 

Sec.  29.2 II -2  17 

Sec.  29.21 1-4  18 

Sec.  29.21 1-5  18 

Miscellaneous : 

Black's  Law  Dictionary,  3rd  Ed.  31 

Cases: 

Baehre,  Herman  F.,  15  T.C.  36  (1950)  52 

Bo  wring  vs.  Bowers,  24  Fed.  2nd,  918  (2nd  C.A.)  53 
C.I.R.  vs.  Swent,  155  Fed.  2nd,  513  (4th  C.A.)  ._  53 
Downs  vs.  C.I.R.,  166  Fed.  2nd,  504  (9th  C.A.)_  _  32 

Harvey,  Audio  G.,  10  T.C.  183  53 

Kyle  vs.  Jones,  .Fed.  2nd, .__.  (loth  C.A.)  (1951)  53 

Myers  vs.  C.I.R.,  180  Fed.  2nd,  969  (4th  C.A.) 53 

Seeley  vs.  C.I.R.,  __-Fed.  2nd,  ___  (2nd  C.A.)  (1951)  52 
Swenson  vs.  Thomas,  164  Fed.  2nd,  783  (5th  C.A.)  31 
White  vs.  Hofferbert,  88  Fed.  Supp.,  457 

(D.C.  Md.,— 1950) . j^^L 


f 


ADDENDA 

Since  writing  the  Brief,  to  which  this  Addenda  is 
attached,  counsel  for  petitioner  has  learned  that  the 
Congress  of  the  United  States  has  amended  Section  ii6, 
I.R.C.,  by  the  provisions  of  Section  321  of  the  Revenue 
Act  of  195 1. 

As  amended.  Section  116  (a)  reads  as  follows,  the 
matter  in  said  paragraphs  changed  by  said  Act  being 
shown  in  italics: 

"(a)     Earned    Income    from    Sources    without    the 
United  States. — 

(i)  Bona  fide  resident  of  foreign  country. — In 
the  case  of  an  individual  citizen  of  the  United 
States,  who  establishes  to  the  satisfaction  of  the 
Secretary  that  he  has  been  a  bona  fide  resident  of 
a  foreign  or  countries  for  an  uninterrupted  period 
which  includes  an  entire  taxable  year,  amounts 
received  from  sources  without  the  United  States 
(except  amounts  paid  by  the  United  States  or  any 
agency  thereof)  if  such  amounts  constitute  earned 
income  (as  defined  in  paragraph  (3))  attributable 
to  such  period  \  but  such  individual  shall  not  be 
allowed  as  a  deduction  from  his  gross  income  any 
deductions  properly  allocable  to  or  chargeable 
against  amounts  excluded  from  gross  income  un- 
der this  paragraph. 

(3)  Presence  in  foreign  country  for  ij  months. 
— In  the  case  of  an  individual  citizen  of  the  United 
States,  who  during  any  period  of  iS  consecutive 


months  is  present  in  a  foreign  country  or  countries 
during  at  least  510  full  days  in  such  period^  amounts 
received  from  sources  without  the  United  States 
(except  amounts  paid  by  the  United  States  or  any 
agency  thereof)  if  such  amounts  constitute  earned 
income  (as  defined  in  paragraph  (3))  attributable 
to  such  period  \  but  such  individual  shall  not  be 
allowed  as  a  deduction  from  his  gross  income  any 
deductions  properly  allocable  to  or  chargeable 
against  amounts  excluded  from  gross  income  un- 
der this  paragraph'' 

It  seems  apparent  that  the  Congress  of  the  United 
States  has  always  intended  that  the  bona  fide  residence, 
mentioned  in  Section  116(a),  require  only  that  the  tax- 
payer be  present  in  a  foreign  country  or  countries  for 
one  full  taxable  year  under  circumstances  indicating 
that  he  was  not  a  mere  transient  or  sojourner,  and  that 
if  the  taxpayer  lives  in  a  foreign  country  and  earns  his 
living  there,  during  17  out  of  a  total  of  18  consecutive 
months,  his  residence  is  bona  fide  and  a  full  compliance 
with  the  statutory  requirement. 

It  also  seems  apparent  that  the  changes  in  Section 
116  which,  as  it  stood,  seemed  perfectly  clear  and 
unambiguous,  were  made  necessary  by  the  fact  that 
the  Commissioner,  the  Tax  Court  of  the  United  States 
and,  in  a  few  instances,  other  Courts,  insisted  upon  a 
showing  by  the  taxpayer  claiming  the  benefit  of  said 
Section  116,  that  he  had  established  and  maintained 
a  residence  almost  amountmg  to  domicile.  It  would 
seem  that  Congress  has  now  put  it  beyond  equivocation 


that  a  citizen  earning  his  Hving  in  a  foreign  country 
may  avail  himself  of  the  benefits  of  Section  ii6,  I.R.C., 
by  showing  that  he  Hved  in  a  foreign  country  or  countries 
for  1 8  consecutive  months,  including  a  30-day  vacation 
elsewhere.  Petitioner  submits  that  the  Congressional 
intent  so  expressed  has  been  the  Congressional  intent 
fully  expressed  by  Section  116(a),  I.R.C.,  even  prior 
to  the  changes  indicated. 
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GILBERT  WADDELL, 
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COMMISSIONER  OF  INTERNAL  REVENUE, 
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Brief  for  Petitioner 


PRELIMINARY  AND  JURISDICTIONAL 
STATEMENT 
This  is  a  Federal  income  tax  case  on  appeal  here  from 
the  decision  of  the  Tax  Court  of  the  United  States,  the 
Honorable  Ernest  H.  Van  Fossan  presiding  (T.  65). 
The  case  was  heard  at  Portland,  Oregon,  on  October  26, 
1950,  and  decision  entered  in  favor  of  respondent  on 
April  II,  1951  (T.  64). 

The  jurisdiction  of  the  Tax  Court  of  the  United  States 
is  provided  for,  generally,  by  Sec.  iioi,  I.R.C.  The 
statutory  provision  under  w^hich  this  action  was  prose- 
cuted in  the  Court  below  appears  as  Sec.  272(a)(1), 
I.R.C.    That  Section,  in  pertinent  part,  is  as  follows: 

"If  in  the  case  of  any  taxpayer,  the  Commissioner 
determines  that  there  is  a  deficiency  in  respect  of 
the  tax  imposed  by  this  chapter,  the  Commissioner 
is  authorized  to  send  notice  of  such  deficiency  to 
the  taxpayer  by  registered  mail.  Within  ninety  days 
after  such  notice  is  mailed  the  taxpayer  may  file  a 
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petition  with  the  Tax  Court  of  the  United  States 
for  a  redetermination  of  the  deficiency.  *  *  *  If  the 
notice  is  addressed  to  a  person  outside  of  the  States 
of  the  Union  and  the  District  of  Cokimbia,  the 
period  specified  in  this  paragraph  shall  be  one  hun- 
dred and  fifty  days  in  lieu  of  ninety  days." 

In  this  case,  the  Commissioner  determined  a  deficiency 
of  $2,362.65  in  petitioner's  income  tax  for  the  year  1947 
and  on  or  about  March  4,  1949,  notified  petitioner  there- 
of by  letter  addressed  to  petitioner  in  Kabul,  Afghan- 
istan. (See  paragraphs  I,  II  and  III,  petitioner's  Amend- 
ed Petition  (T.  5),  "Exhibit  A"  thereunto  attached 
(T.  14),  and  paragraphs  i,  2  and  3  of  respondent's  Ans- 
wer (T.  16),  admitting  the  jurisdictional  facts  alleged.) 

There  after  and  on  or  about  August  8,  1949,  petitioner 
filed  his  petition  for  redetermination  with  the  Tax  Court 
of  the  United  States  (See  docket  entry,  August  8,  1949 — 

T.3)- 

Neither  the  parties  hereto  nor  the  Court  below  have 
questioned  the  jurisdiction  of  that  Court,  although  it 
does  not  appear  from  the  record  that  the  notice  to  peti- 
tioner was  given  by  registered  mail  and  the  record  ap- 
pears to  indicate  that  the  original  petition  was  filed  in 
the  Tax  Court  on  a  date  more  than  150  days  after  the 
date  of  the  notice  given. 

The  statutes  go\erning  the  jurisdiction  of  appellate 
courts,  under  which  this  appeal  has  been  taken,  appear 
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as  Sections  1141   and  1142,  I.R.C.     In  pertinent  part, 
these  statutes  are  as  follows : 

Sec.  1141(a) — The  courts  of  appeals  shall  have 
exclusive  jurisdiction  to  review  the  decisions  of  the 
Tax  Court,  *  *  * 

(b)  (i)  *  *  *,  such  decisions  may  be  review- 
ed by  the  Circuit  Court  of  Appeals  for  the  cir- 
cuit in  which  is  located  the  Collector's  office  to 
which  was  made  the  return  of  the  tax  in  re- 
spect of  which  the  liability  arises  *  *  *. 

(c)(i)  Upon  such  review,  such  courts  shall 
have  power  to  affirm  or,  if  the  decision  of  the 
Board  is  not  in  accordance  with  law,  to  modify 
or  reverse  the  decision  of  the  Board,  *  *  *  . 

Sec.  1 142.  The  decision  of  the  Board  rendered 
after  February  26,  1926,  (except  *  *  *)  may  be  re- 
viewed by  a  Circuit  Court  of  Appeals,  *  *  *,  as  pro- 
vided in  Section  1141,  if  a  petition  for  such  review 
is  filed  by  either  the  Commissioner  or  the  taxpayer 
within  three  months  after  the  decision  is  rendered. 


TV"     w 


Petitioner's  income  tax  return  for  the  year  1947  was 
filed  with  the  U.  S.  Collector  at  Boise,  Idaho,  (T.  5,  16 
and  53 )  within  the  venue  of  the  U.  S.  Court  of  Appeals, 
Ninth  Circuit  (Judicial  notice).  His  petition  for  review 
was  filed  with  the  U.  S.  Court  of  Appeals,  Ninth  Circuit, 
on  July  9,  1 95 1,  (T.  4  and  69)  within  three  months  aft- 
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er  the  decision  of  the  Tax  Court,  rendered  April  ii, 
1 95 1,  by  fiUng  the  said  petition  with  the  Tax  Court  in 
accordance  with  Rule  No.  31  of  the  said  U.  S.  Court  of 
Appeals  for  the  Ninth  Circuit. 

STATEMENT  OF  THE  CASE 

A.  THE  QUESTION 

Was  Petitioner.  Gilbert  Waddell,  A  Bona  Fide  Resident 
of   Afghanistan  During  the   Taxable   Calendar  Year   1947? 

The  foregoing  question  is  the  sole  question  at  issue  in 
this  proceeding.  Answered  in  the  negative,  it  was  the 
basis  of  the  Explanation  of  Deficiency  furnished  by  the 
Commissioner  (T.  15).  It  was  also  the  only  question 
for  decision  by  the  Tax  Court  of  the  United  States  and 
the  only  question  of  fact  decided  by  that  Court  (T.  63 ) . 

The  amount  of  the  tax  is  not  in  dispute.  If  the  fore- 
going question  is  answered  in  the  negative,  petitioner 
will  be  required  to  pay  the  tax  assessed.  Answered  in 
the  affirmative,  the  parties  are  left  in  status  quo. 

B.  THE  LAW  AND  REGULATIONS 

This  case  is  governed  by  Section  116,  U.  S.  Internal 
Revenue  Code,  the  material  orovisions  of  which  are  as 
follows  •  ^^*'  ^*»**^'**'-***^,  n-i^cfi****^  ^uJ-^  ^  /-^a'/ 

Section  116.   Exclusions  from  Gross  Income 

*  *  *,  the  following  items  shall  not  be  included  in 
gross  income  and  shall  be  exempt  from  taxation  under 
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this  chapter: 

(a)  Earned  Income  from  Sources  Without  the  United 
States 

(i)  Foreign  Resident  for  Entire  Taxable  Year 

In  the  case  of  an  individual  citizen  of  the  United 
States,  who  estabHshes  to  the  satisfaction  of  the 
Commissioner  that  he  is  a  bona  fide  resident  of  a 
foreign  country  or  countries  during  the  entire  tax- 
able year,  amounts  received  from  sources  without 
the  United  States  *  *  *^  if  such  amounts  constitute 
earned  income  as  defined  in  paragraph  (3 ) ;  *  *  * 

(2)  *  *  * 

(3)  Definition  of  Earned  Income 

For  the  purposes  of  this  sub-section,  "earned  in- 
come" means  wages,  salaries,  professional  fees  and 
other  amounts  received  as  compensation  for  per- 
sonal services  actually  rendered,  *  *  * 

In  addition  to  the  foregoing  statutory  provisions, 
and  interpretive  thereof,  the  Commissioner  of  Internal 
Revenue  has  promulgated  the  following  Regulation, 
having  the  force  and  effect  of  law : 

Regulations  hi,  Section  29.11 6-1    (As  amended  by 
T.D.  5373,  May  23,  1944) 

"Earned  Incotne  from  Sources  Without  the 
United  States. — For  taxable  years  beginning  after 
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December  31,  1942,  there  is  excluded  from  gross 
income,  earned  income  in  the  case  of  an  individual 
citizen  of  the  Uniter  States,  provided  the  following 
conditions  are  met  by  the  taxpayer  claiming  such 
exclusion  from  his  gross  income;  (a)  It  is  estab- 
lished to  the  satisfaction  of  the  Commissioner  that 
the  taxpayer  has  been  a  bona  iide  resident  of  a  for- 
eign country  or  countries  throughout  the  entire  tax- 
able year;  (b)  such  income  is  from  sources  without 
the  United  States;  (c)  such  income  would  consti- 
tute earned  income  as  defined  in  *  *  *  Section  116 
(a)(3)  for  taxable  years  beginning  after  December 
31,  1943;  and  (d)  such  income  does  not  represent 
amounts  paid  by  the  United  States  or  any  agency  or 
instrumentality  thereof.  Hence,  a  citizen  of  the 
United  States  taking  up  residence  without  the  Unit- 
ed States  in  the  course  of  the  taxable  year  is  not  en- 
titled to  such  exemption  for  such  taxable  year.  How- 
ever, once  bona  fide  residence  in  a  foreign  country 
or  countries  has  been  established,  temporary  ab- 
sence therefrom  in  the  United  States  on  vacation  or 
business  trips  will  not  necessarily  deprive  such  indi- 
vidual of  his  status  as  a  bona  fide  resident  of  a  for- 
eign country.  Whether  the  individual  citizen  of 
the  United  States  is  a  bona  iide  resident  of  a  foreign 
country  shall  be  determined  in  general  by  the  appli- 
cation of  the  principles  of  Sections  29.21 1-2,  29.211- 
3,  29.21 1-4  and  29.21 1-5  relating  to  what  constitutes 
residence  or  nonresidence,  as  the  case  may  be,  in 
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the  United  States  in  the  case  of  an  aUen  individual 

#  #  *  " 

Sections  29.21 1-2,  29.21 1-3,  29.21 1-4  and  29.21 1-5,  as 
above  stated,  deal  with  the  residence  status  of  aliens. 
Section  29.21 1-3  does  not  seem  to  have  any  bearing  upon 
this  case.  In  order  that  the  principles  of  Sections  29.21 1- 
2,  29.21 1-4  and  29.21 1-5  may  be  more  intelligently  ap- 
plied, those  Sections  are  set  forth  below,  in  material  part, 
with  interpolations  where  necessary  to  indicate  the  appli- 
cation of  the  Regulations  to  U.  S.  citizens  residing 
abroad,  rather  than  to  alien  individuals  residing  in  the 
U.  S.  Variances  of  language  from  that  appearing  in  the 
Regulations  as  issued  are  indicated  by  italics. 

Section  29.21 1-2  —  Definitions  —  *  *  *  ^  citizen  ac- 
tually present  in  a  foreign  country,  who  is  not  a 
mere  transient  or  sojourner,  is  a  resident  of  the 
foreign  country  for  purposes  of  the  income  tax. 
Whether  he  is  a  transient  is  determined  by  his  inten- 
tions with  regard  to  the  length  and  nature  of  his 
stay.  A  mere  floating  intention,  indefinite  as  to 
time,  to  return  to  the  United  States  is  not  sufficient 
to  constitute  him  a  transient.  If  he  lives  in  a  for- 
eign country  and  has  no  definite  intention  as  to  his 
stay,  he  is  a  resident.  One  who  goes  to  a  foreign 
country  for  a  definite  purpose,  which  in  its  nature 
may  be  promptly  accomplished,  is  a  transient;  but 
if  his  purpose  is  of  such  a  nature  that  an  extended 
stay  may  be  necessary  for  its  accomplishment,  and 
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to  that  end  the  U.  S.  citizen  makes  his  home  tempo- 
rarily in  a  foreign  country,  he  becomes  a  resident, 
though  it  may  be  his  intention  at  all  times  to  return 
to  his  domicile  in  the  United  States  when  the  pur- 
pose for  which  he  went  has  been  consummated  or 
abandoned.  A  citizen  whose  stay  in  a  foreign  coun- 
try is  limited  to  a  definite  period  by  the  immigration 
laws  is  not  a  resident  of  the  foreign  country  within 
the  meaning  of  this  section,  in  the  absence  of  ex- 
ceptional circumstances. 

Section  29.21 1-4  —  Froof  of  Residence  —  The  follow- 
ing rules  of  evidence  shall  govern  in  determining 
whether  or  not  a  U.  S.  citizen  within  a  foreign  coun- 
try has  acquired  residence  therein  within  the  mean- 
ing of  Chapter  i.  A  citizen,  by  reason  of  his  citi- 
zenship, is  presumed  to  be  a  resident  citizen  of  the 
U.  S.    Such  presumption  may  be  overcome — 


(i) 


#  #  # 


(2)  in  other  cases  by  (a)  *  *  *  or  (c)  proof  of 
acts  and  statements  of  a  citizen  showing  a  definite 
intention  to  acquire  residence  in  a  foreign  country 
or  showing  that  his  stay  in  the  foreign  country  has 
been  of  such  an  extended  nature  as  to  constitute 
him  a  resident.  *  *  * 

Section  29.211 -5 — Loss  of  Residence — A  U.  S.  citizen 
who  has  acquired  residence  in  a  foreign  country  re- 
tains his  status  as  a  resident  until  he  abandons  the 
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same  and  actually  departs  from  the  foreign  country. 
An  intention  to  change  his  residence  does  not 
change  his  status  as  a  resident  of  a  foreign  country 
to  that  of  a  resident  citizen.  Thus,  a  citizen  who 
has  acquired  a  residence  in  a  foreign  country  is  tax- 
able as  a  foreign  resident  for  the  remainder  of  his 
stay  in  the  foreign  country. 

C.    THE  FACTS 

Most  of  the  evidentiary  facts  were  agreed  to,  and  pre- 
sented to  the  Court  below  on  written  stipulation  (T.  18- 
24),  to  which  were  appended  Exhibits  No.  i,  2  and  3 
(T.  24-44).  ^y  ^^^^  stipulation  at  the  hearing  on  the 
case  (T.  77),  Exhibits  A-i  to  A- 10,  inclusive  (T.  45- 
52B),  and  Exhibits  E-i  to  E-5,  inclusive  (T.  79-83). 
were  admitted  in  evidence  as  joint  Exhibits,  along  with 
Exhibits  No.  i,  2  and  3,  attached  to  the  Stipulation 
(T.  24-44),  which  were  intended  to  be  redesignated  as 
B-2,  C-3  and  D-4,  respectively. 

In  its  Findings  of  Fact  and  Opinion,  entered  April 
II,  1 95 1,  (T.  53-63)  the  Court  below  found  the  facts 
in  accordance  with  those  agreed  to  in  the  said  Stipula- 
tion (T.53). 

As  stipulated  by  the  parties  or  derived  from  the  un- 
controverted  testimony  of  petitioner's  witness,  and  found 
by  the  Court  below,  the  facts  are : 

(i )  that  petitioner  is  an  individual  citizen  of  the  Unit- 
ed States  (T.  53); 
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(2)  that  respondent,  Commissioner,  determined  a  de- 
ficiency of  $2,362.65  in  petitioner's  income  tax  for  the 
year  1947  (T.  53)  and  so  notified  petitioner  (T.  14-15) 
and  (T.  5  and  16); 

(3)  that  petitioner  was  physically  present  in  Afghan- 
istan from  June  13,  1946,  to  the  date  of  the  trial,  Octo- 
ber 26,  1950,  (T.  58)  a  period  of  four  and  one-third 
(4  1/3)  years,  except  for  two  (2)  vacations  in  the  U,  S.; 

(4)  that  at  all  times  while  in  Afghanistan,  petitioner 
was  employed  as  an  engineer  by  an  American  corpora- 
tion (T.  58); 

(5)  that  petitioner's  entire  income  during  the  calen- 
dar year  1947  was  earned  by  him  while  employed  in  the 
Kingdom  of  Afghanistan,  where  he  was  physically 
present  during  the  whole  of  that  year  (T.  58).  Thus 
petitioner's  income  was  from  sources  without  the  Unit- 
ed States  and  was  earned  income  as  defined  in  Section 
116(a)(3).  Similarly,  the  facts  found  prohibit  a  find- 
ing that  petitioner's  income  represents  amounts  paid  by 
the  United  States  or  any  agency  or  instrumentality 
thereof ; 

(6)  that  prior  to  leaving  the  United  States  in  1946, 
petitioner  expressed  the  thought  that,  except  for  vaca- 
tions, he  would  be  gone  from  the  United  States  all  of  his 
remaining  gainful  life  (T.  60-61 ) ; 

(7)  that  during  his  visits  in  the  United  States  peti- 
tioner expressed  himself  as  expecting  to  return  to  Af- 
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ghanistan  as  soon  as  possible  (T.  61 ). 

The  foregoing  facts  constitute  petitioner's  case  in  chief 
and  are  believed  by  petitioner  to  satisfy  every  require- 
ment of  Section  116,  I.R.C.  (above  quoted)  and  the 
Commissioner's  own  Regulations.  Other  facts  are  set 
forth  in  the  Stipulation.  These  are  of  two  (2)  kinds: 
(i)  Facts  agreed  to,  such  as  petitioner's  marital  status, 
intended  to  apprise  the  Court  of  facts  present  or  absent 
from  this  case  which  distinguish  this  case  from  others, 
and  (2)  agreed  facts  thought  to  bring  this  case  within 
the  orbit,  or  partially  so,  of  other  decided  cases.  These 
facts  will  be  discussed  in  the  Argument. 


SPECIFICATION  OF  ERROR 

Petitioner  makes  the  following  assignment  of  error: 
That  the  Tax  Court  of  the  United  States  erred  in  find- 
ing as  an  ultimate  fact  that  petitioner  was  not  a  bona 
fide  resident  of  Afghanistan,  a  foreign  country,  during 
the  entire  year  1947,  and  in  its  decision,  based  thereon, 
that  petitioner  was  not  entitled  to  the  statutory  exemp- 
tion from  taxation  of  compensation  received  for  services 
performed  in  a  foreign  country  and  that  petitioner  was 
deficient  in  his  income  tax  for  the  year  1947  in  the 
amount  of  $2,362.65  (T.  61-64  ^^^  T.  69). 

Petitioner  will  here  show  that  the  finding  of  ultimate 
fact  by  the  Court  below  is  inconsistent  with  the  probative 
facts  stipulated  by  the  parties  and  found  by  the  Court 
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below,  and  is  contrary  to  the  governing  statutory  law 
and  Regulations  applicable  to  this  case. 

ARGUMENT 

Analysis  of  Sec.  ii6,  I.R.C.,  hereinabove  quoted, 
shows  that  petitioner  is  entitled  to  the  benefit  of  that 
Section  upon  showing  that  (a)  he  is  an  individual  citi- 
zen of  the  United  States,  (b)  he  is  a  bona  fide  resident 
of  a  foreign  country  (c)  during  the  entire  taxable  year, 
and  that  the  income  was  (d)  received  from  sources  with- 
out the  United  States,  and  (e)  constituted  "earned  in- 
come" as  defined  by  the  statute.  Most  of  these  elements 
stand  admitted. 

Respondent  admits,  and  the  Court  below  found,  that 
petitioner  (a)  was  and  is  an  individual  citizen  of  the 
United  States  (T.  53);  that  he  was  (b)  physically  pres- 
ent in  Afghanistan  for  four  and  one-third  (4  1/3)  years 
after  June  13,  1946,  except  for  vacations,  and  during  the 
entire  year  1947  (T.  58) ;  (c)  that  his  entire  income  was 
earned  by  him  in  Afghanistan  as  an  employee  of  Morri- 
son-Knudsen  Afghanistan  Inc.,  an  American  corpora- 
tion operating  solely  in  Afghanistan  (T.  57  and  58), 
and,  hence,  was  received  by  him  from  sources  without 
the  United  States,  and  (d)  being  salary  received  by  him 
for  services  performed  as  an  engineer  (T.  58)  consti- 
tuted "earned  income"  as  defined  in  Sec.  116(a)(3) 
I.R.C 

It  was  contended  by  respondent  and  found  by  the 
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Court  below,  (T.  63)  that  petitioner  was  not  a  bona 
fide  resident  of  Afghanistan  during  the  entire  year  1947, 
within  the  intendment  of  Sec.  116,  I.R.C.  It  remains 
only  to  determine  whether  that  finding  was  or  was  not 
"in  accordance  with  law."  (See  Sec.  1141(c)(1), 
I.R.C,  quoted  above.)  The  law  applicable  is  Section 
116,  I.R.C,  analyzed  above,  the  respondent's  own  Regu- 
lations (set  forth  above)  and  the  case  law.  The  law  will 
be  here  discussed  in  that  order. 

No  definition  of  a  "bona  fide  resident  of  a  foreign 
country"  appears  in  the  statute.  The  Commissioner,  re- 
spondent here,  has  defined  the  term  at  length  in  his  Reg- 
ulations. Petitioner's  position  is  that  he  is  a  "bona  fide 
resident  of  a  foreign  country"  under  respondent's  own 
definition. 

(i)  Vacations — Petitioner,  after  working  in  Af- 
ghanistan for  two  full  years,  June  13,  1946,  to  June  13, 
1948,  visited  in  the  United  States  (T.  58)  and  spent  ap- 
proximately seven  months  in  the  U.  S.,  resting,  travel- 
ing, visiting  friends  and  relatives,  and  receiving  a  va- 
riety of  medical  treatments  (T.  58-59  and  90).  He  did 
no  work  and  earned  no  income  (T.  59).  He  expected 
to  return  to  Afghanistan  earlier  than  he  did,  but  was 
delayed  by  the  extensive  medical  and  dental  treatments 
required  (T.  95).  From  October  28,  1949,  to  May  11, 
1950,  petitioner  again  visited  the  U.  S.  (T.  59).  This 
time  his  return  and  stay  in  the  U.  S.  was  not  voluntary, 
but  was  occasioned  by  business  considerations,  although 
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the  vacation  was  welcome  in  view  of  the  fact  that  peti- 
tioner intended  and  expected  to  return  to  Afghanistan 
for  an  uninterrupted  term  of  several  years  (T.  91).  Dur- 
ing this  second  vacation  of  about  six  months,  petitioner 
did  no  productive  work  and  earned  no  income  (T.  59). 
He  returned  to  his  employment  at  the  earliest  possible 
time  that  business  conditions  would  permit  (T.  91). 
He  returned  to  his  former  work — not  a  different  job — 
after  each  vacation.  He  last  was  in  the  U.  S.  on  May 
II,  1950,  (T.  58)  and  has  not  since  returned.  He  was 
still  in  Afghanistan,  working  at  the  same  job  for  the 
same  employer  in  the  same  country  on  the  date  of  the 
trial,  October  26,  1950,  (T.  58)  and  has  since  married 
and  now  resides  with  his  wife  in  that  country,  where  he 
has  been  promoted  to  chief  engineer  in  charge  of  con- 
struction of  the  large  irrigation  storage  dam  there  being 
constructed.  The  dam  will  not  be  completed  for  sev- 
eral years  (T.  88  and  60-61 ). 

As  to  the  subject  of  Vacations,  respondent  Commis- 
sioner has  written  (Reg.  iii.  Sec.  29.116-1):  "*  *  * 
However,  once  bona  fide  residence  in  a  foreign  country 
or  countries  has  been  established,  temporary  absence 
therefrom  in  the  United  States  on  vacation  or  business 
trips  will  not  necessarily  deprive  such  individual  of  his 
status  as  a  bona  fide  resident  of  a  foreign  country.  *  *  *  " 

(2)  Transient  or  Sojourner  —  The  respondent 
Commissioner  says,  in  effect  (Reg.  in,  Sec.  29.21 1-2): 
A  citizen  actually  present  in  a  foreign  cotmtry,  who  is 
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not  a  mere  transient  or  sojourner,  is  a  resident  of  the 
foreign  country  for  the  purposes  of  the  income  tax.  That 
Regulation  has  the  force  and  effect  of  law  and  is  bind- 
ing upon  the  Commissioner  as  well  as  petitioner. 

The  Court  below  found  that,  except  for  vacations,  pe- 
titioner was  actually  in  Afghanistan  for  41/3  years; 
that  he  was  there  during  the  entire  year  1947  (T.  58); 
that  he  was  during  the  whole  period  living  there,  work- 
ing there,  earning  his  living  there  (and  nowhere  else) 
and  that  his  entire  income  during  the  year  1947  was 
earned  by  him  as  compensation  for  services  performed 
there.  If  he  was  a  transient  or  sojourner  anywhere,  it 
was  while  he  was  in  the  U.  S.  as  a  mere  visitor,  travel- 
ing, visiting  his  family,  attending  to  his  health,  doing 
no  productive  work  and  earning  no  income  (T.  59,  90 
and  95.) 

(3)    Intent  — 

(a)  Rule  of  Evidence  —  Respondent,  Commission- 
er, has  prescribed  rules  of  evidence  governing  taxpayers 
claiming  the  benefit  of  Sec.  116,  I.R.C.  (Reg.  in,  Sec. 
29.21 1-4,  above).  In  effect,  he  has  said  that  a  U.  S.  citi- 
zen is  presumed  to  be  a  resident  of  the  U.  S.,  but  that 
the  presumption  is  overcome  by  proof  of  acts  and  state- 
ments of  the  citizens  showing  a  definite  intention  to  ac- 
quire a  residence  in  a  foreign  country,  or  showing  that 
his  stay  in  the  foreign  country  has  been  of  such  an  ex- 
tended nature  as  to  constitute  him  a  resident. 
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Accordingly,  petitioner  proved  by  the  testimony  of 
Mrs.  Burda  (T.  85-100)  that  petitioner  stated  to  her, 
before  he  left  for  Afghanistan  in  May,  1946,  that  he  ex- 
pected (intended)  to  work  in  Afghanistan  for  the  rest 
of  his  professional  life  (T.  88  and  61).  Each  time  he 
returned  to  the  U.  S.  on  vacation,  he  expressed  his  in- 
tent to  return  to  Afghanistan  as  soon  as  possible  (T.  61 
and  90),  to  resume  his  job,  which  he  estimated  would 
last  at  least  ten  (10)  years.  These  statements,  we  sub- 
mit, are  efficient  to  overcome  the  presumption  of  resi- 
dence in  the  U.  S.,  when  coupled  with  proof  of  his 
subsequent  acts  and  conduct  not  inconsistent  therewith. 

When  the  petitioner  left  the  U.  S.  in  May,  1950,  he 
stated  that  he  intended  to  remain  in  Afghanistan  for 
about  five  years,  without  taking  vacations  (T.  91).  At 
the  time  of  trial,  petitioner  could  show  that  he  had  lived 
in  Afghanistan,  except  for  vacations,  only  4  1/3  years. 
At  the  present  time,  he  has  lived  and  earned  his  sole 
income  there  for  5  1/2  years.  The  statements  made  by 
him  as  to  his  intent  are  borne  out  and  corroborated  by 
his  subsequent  conduct.  We  submit  that  the  acts  and 
statements  proved  by  petitioner  and  found  by  the  Court 
below,  as  above-described,  show  a  definite  intent  to  ac- 
quire a  residence  in  Afghanistan,  in  the  absence  of  proof 
that  he  maintained  a  residence  elsewhere.  Certainly 
petitioner  has  shown  that  his  stay  in  Afghanistan  "has 
been  of  such  an  extended  nature  as  to  constitute  him  a 
resident."    Only  in  New  England  is  one  considered  "a 
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mere  transient  or  sojourner"  after  he  has  Uved  and  earn- 
ed his  income  there  for  51/2  years. 

(b)  Other  considerations  —  In  defining  "a  bona 
fide  resident  of  a  foreign  country"  (Reg.  11 1,  Sec.  29.- 
211-2,  above),  respondent  says  a  U.  S.  citizen  is  such,  if 
he  "is  not  a  mere  transient  or  sojourner,"  He  does  not 
define  "sojourner,"  but  defines  "transient"  at  consider- 
able length,  and  says  that  it  is  all  a  matter  of  intent. 
Petitioner  went  to  Afghanistan  expecting  and  intending 
to  live  and  work  there  for  a  long  and  indefinite  time, 
variously  estimated  at  approximately  ten  years  (T.  88 
and  93)  and  "all  his  remaining  gainful  life."  (T.  61  and 
88.)  He  intended  to  come  home  to  the  United  States 
to  retire.  As  to  this,  respondent  himself  has  said: 
Whether  he  is  a  transient  is  determined  by  his  intentions 
with  regard  to  the  length  and  nature  of  his  stay.  A 
mere  floating  intention,  indefinite  as  to  time,  to  return 
to  the  United  States  is  not  sufficient  to  constitue  him  a 
transient.  //  he  lives  in  a  foreign  country  and  has  no 
definite  intention  as  to  his  stay,  he  is  a  resident  there. 

Petitioner  was  almost  50  years  of  age  when  he  first 
went  to  Afghanistan  (T.  54).  His  health  was  not  good 
(T.  95 )  and  his  back,  once  broken,  might  give  out  at 
any  time.  The  Russians  on  the  north  border  of  Afghan- 
istan might  stop  the  reclamation  project,  so  hurriedly 
being  pushed  to  completion  at  the  behest  of  the  Depart- 
ment of  State  of  the  United  States.  Conscious  of  these 
uncertainties,  petitioner  avers   (T.  8)  that  he  intended 
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to  enter  upon  a  career  of  foreign  employment,  to  live 
and  work  in  Afghanistan  for  the  remainder  of  his  pro- 
ductive, professional  life  (T.  8),  of  whatever  length  that 
might  be,  and,  if  not  in  Afghanistan,  then  in  some  other 
foreign  country  (T.  9  and  88).  Certainly,  petitioner 
has  lived  in  Afghanistan  for  5  1/2  years  "with  no  de- 
finite intention  as  to  his  stay."  Respondent  says  that 
makes  petitioner  a  resident  of  Afghanistan.  And  we 
say  that  respondent  is  bound  by  his  own  rule. 

Respondent  says  further:  One  who  goes  to  a  foreign 
country  for  a  definite  purpose,  which  in  its  nature  may 
be  promptly  accomplished,  is  a  transient  (Reg.  iii,  Sec. 
29.21 1-2).  That  rule  is  no  solace  for  respondent  here. 
There  is  no  evidence  in  the  record  that  petitioner  went 
to  Afghanistan  for  a  purpose  which  could  be  promptly 
accomplished.  Even  if  the  Court  should  believe  the 
unlikely  hypothesis  of  respondent,  that  petitioner  went 
to  Afghanistan  for  the  sole  purpose  of  fulfilling  a  two- 
year  employment  contract,  a  two-year  contract  cannot 
be  accomplished  "promptly"  even  by  bureaucratic 
standards. 

Finally  respondent  says,  in  the  same  Regulation :  *  *  * 
but  if  his  purpose  is  of  such  a  nature  that  an  extended 
stay  7nay  be  necessary  for  its  accomplishment,  and  to 
that  end  the  citizen  makes  his  home  temporarily  in  a 
foreign  country,  he  becomes  a  resident.  Petitioner  thinks 
that  statement  applies  to  him.  He  is  an  expert,  trained 
by  the  Federal  government  in  the  engineering  phases  of 
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the  construction  of  earth-dams  (T.  7,  19  and  54).  He 
was  sent  by  his  employer  to  Afghanistan  to  build  such  a 
dam.  He  spent  almost  three  years,  June,  1946,  to  Octo- 
ber, 1949,  in  locating  a  proper  site  for  the  dam  and 
making  other  necessary  arrangements  preparatory  to 
building  it  (T.  20,  21  and  57).  He  now  estimates  that 
it  will  take  5  years  from  and  after  May,  1950,  to  build 
the  dam  (T.  91).  That  dam  is  only  part  of  the  whole 
project  planned  for  Afghanistan  by  its  King  and  the 
U.  S.  Department  of  State,  which  is  interested  in  mak- 
ing anti-communist  farmers  out  of  the  Afghan  nomads. 
His  employer  has  negotiated  a  4-year  contract  with  the 
Kingdom  of  Afghanistan  for  the  primary  purpose  of 
building  that  dam  (T.  57),  and  others.  Whether  the 
dam  can  be  built  in  four  years,  using  Afghan  labor  un- 
der primitive  conditions,  is  an  open  question.  In  any 
event,  reclamation  projects  are  not  accomplished 
"promptly."  Petitioner  went  to  Afghanistan  with  a 
purpose  of  such  a  nature  that  an  extended  stay  would 
certainly  be  necessary  for  its  accomplishment,  and  to 
that  end  he  made,  and  after  5  1/2  years  is  still  making 
his  home  "temporarily"  there.  Respondent  says  that 
under  such  circumstances  one  becomes  a  resident  of  a 
foreign  country.    We  do  not  disagree. 

In  addition  to  statements  as  to  his  intent  made  to  Mrs. 
Burda,  the  only  witness  to  testify  at  the  trial  in  the  Court 
below  (T.  88),  petitioner  in  1946,  before  he  went  to 
Afghanistan  and  before  any  thought  arose  in  his  mind 
that  an  expensive  law-suit  might  arise  which  would  turn 
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on  the  question  of  his  intent,  wrote  a  letter  of  resigna- 
tion to  his  former  employer,  the  Bureau  of  Reclamation 
(T.  24),  which  was  Exhibit  i,  attached  to  the  Stipula- 
tion of  Facts  and  admitted  in  evidence  as  Exhibit  B-2 
(T.  54  and  77).  The  letter  was  admissible  both  under 
the  Commissioner's  Regulation,  above-quoted,  and  un- 
der the  "ancient  document"  exception  to  the  general 
rule  against  self-serving  evidence.  Not  only  is  the  letter 
admissible,  it  should  be  persuasive  as  evidence  of  peti- 
tioner's state  of  mind  as  early  as  April  19,  1946.  In  that 
letter,  a  man  almost  50  years  old  resigned  from  the  secu- 
rity of  a  civil  service  position  (T.  54),  and  the  retirement 
pension  rights  appurtenant  thereto,  to  accept  employ- 
ment in  a  primitive,  arid  wasteland.  Mature  reason  says 
this  was  no  boyish  response  to  the  call  of  adventure.  A 
mature  and  seasoned  man  in  bad  health  relinquishes 
security  only  with  the  intent  to  enter  upon  an  assured 
and  permanent  employment  offering  greater  compensa- 
tion. Increased  compensation  for  a  short  period  of 
two  years  does  not,  despite  respondent's  protest,  appeal 
to  a  man  who  may  be  left  at  the  end  thereof  partially 
disabled,  past  middle-age  and  unemployed. 

(4)  Petitioner's  Residence  in  Afghanistan — Re- 
spondent thinks  it  significant  (T.  76)  that  petitioner  had 
no  home  of  his  own  in  Afghanistan,  but  lived  in  quarters 
provided  by  his  employer  and  ate  his  meals  in  the  mess- 
hall.  Viewed  in  the  light  of  the  fact  that  petitioner  lived 
in  similar  company-built  or  government-built  camps  and 
mess-halls  during  most  of  his  career  in  the  United  States, 
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that  fact  begins  to  look  less  significant  and  quite  nor- 
mal. Reclamation  projects,  domestic  or  foreign,  are 
built  in  deserts,  far  from  towns  and  traditional  "resi- 
dences." Laborer  and  engineer  alike  customarily  live  in 
any  tent,  shack  or  barracks  furnished  by  anyone.  Resi- 
dences in  the  traditional  style  are  not  available  to  mem- 
bers of  construction  crews  on  this  type  of  work. 

It  is  true  that,  during  his  career  in  the  United  States, 
petitioner  maintained  a  home  for  his  wife  and  children. 
But  after  his  divorce  in  1946,  (T.  19  and  53)  that  home 
was  broken  up.  Thereafter  petitioner  not  only  did  not 
have  any  home,  in  the  sense  of  a  residence  structure,  in 
Afghanistan,  as  pointed  out  by  respondent,  he  did  not 
own  or  rent  one  in  the  U.  S.  either  (T.  22  and  59),  This 
seems  to  bring  petitioner's  case  within  the  Rule  in  S wen- 
son  vs.  Thomas  (5th  U.S.C.A.)  164  Fed.  2nd,  783-4, 
wherein  the  Court  said : 

"But  notwithstanding  that  he  established  no  fixed 
home  in  Colombia,  or  even  a  settled  place  of  abode, 
his  work  requiring  him  to  be  ever  on  the  move,  it 
remains  true  that  he  was  always  living  in  Colombia, 
attending  to  his  business  there;  and  that  we  thin\ 
constitutes  residence  there."     (Emphasis  ours.) 

Black's  Law  Dictionary,  3rd  ed.,  defines  "resi- 
dent" as  follows: 

"One  who  has  his  residence  in  a  place.  The  term 
is  an  elastic  one  and  may  mean  a  person  who  is 
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domiciled  at  a  place,  or  a  citizen,  or  merely  one  who 
is  temporarily  living  at  a  place,  or  carries  on  a  busi- 
ness there!' 

(Citing  many  cases — Emphasis  ours. ) 

The  foregoing  quotation  and  definition  seem  to  co- 
incide with  the  respondent's  notions  about  the  subject 
expressed  before  this  case  came  to  trial.  Now  respond- 
ent says  petitioner  was  not  a  resident  of  Afghanistan 
because  he  was  living  there  in  barracks  furnished  by  his 
employer.  In  his  Regulation,  Sec.  29.21 1-2,  respondent 
said :  *  *  *  but  if  his  purpose  is  of  such  a  nature  that  an 
extended  stay  may  be  necessary  for  its  accomplishment, 
and  to  that  end  the  citizen  makes  his  home  temporarily 
in  a  foreign  country,  he  becomes  a  resident. 

It  thus  appears  that  the  respondent  agrees  that  peti- 
tioner needs  prove  no  permanent  home  in  Afghanistan, 
and  a  temporary  home  can  be  a  "bona  fide  residence," 
as  required  by  the  statute.  We  find  no  case  holding  that 
a  person  cannot  establish  temporary  residence  in  quar- 
ters furnished  to  him  without  cost  by  another. 

From  the  fact  that  petitioner  lived  in  quarters  fur- 
nished by  his  employer,  and  ate  in  Company  mess-halls, 
respondent  and  the  Court  below  seem  to  think  this  case 
is  governed  by  the  holding  in  Downs  vs.  Commissioner, 
166  Fed.  2nd,  504  (T.  62).  In  that  case.  Judge  Stephens 
found  controlling  facts  not  present  in  this  case.  There, 
Downs  and  Hoofnel  agreed  that  they  could  not  take 
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their  wives  or  families  with  them.  Petitioner  has  his 
wife  with  him  in  Afghanistan  today.  He  had  no  wife 
from  the  time  of  his  divorce,  February,  1946,  until  his 
remarriage  in  July,  1951.  In  discussing  the  details  of 
the  conditions  of  their  employment,  the  Court  said  of 
Downs  and  Hoofnel:  "It  will  be  seen  that  persons  em- 
ployed under  the  contract  *  *  *  were  handled,  con- 
trolled and  restricted  much  the  same  as  military  person- 
nel." The  contractual  provisions  he  found  in  those  cases 
are  not  duplicated  in  petitioner's  contract.  Judge  Steph- 
ens himself  stated  that  the  difference  between  the  hold- 
ing of  the  5th  U.S.C.A.  in  Swenson  vs.  Thomas.,  supra, 
and  his  own  holding  in  the  Downs  case,  supra,  was  due 
to  the  marked  differences  in  the  facts  of  the  respective 
cases.    The  facts  he  found  were  summarized  as  follows: 

"Neither  Hoofnel  nor  Downs  was  abroad  on 
foreign  trade;  their  situation  had  no  relation  to 
peacetime  economics.  Their  activities  were  wholly 
those  of  war  performed  in  camps  of  the  United 
States  Government  located  in  a  foreign  country  for 
strategic  purposes  under  limited  consent  of  a  foreign 
power.  In  practically  all  but  geography,  petitioners 
were  on  American  soil,  actually  under  the  American 
flag,  performing  services  for  the  benefit  of  the 
American  Government,  using  materials  furnished 
them  by  the  American  Government  through  the 
American  contractor — Lockheed.  *  *  *  " 

It  is  submitted  that  the  facts  above-recited  are  not  to 
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be  found,  either  in  whole  or  in  part,  in  the  present  case. 

However,  the  facts  found  by  Judge  Sibley  in  Swen- 
son  vs.  Thomas,  supra,  sound  very  similar  to  those  in  the 
case  at  bar.  Therein,  Swenson,  an  engineer,  went  to 
Colombia,  South  America,  under  a  3 -year  contract, 
terminable  on  30-days'  notice,  to  prospect  for  oil,  in 
charge  of  a  crew  of  laborers.  He  moved  his  camp  fre- 
quently, and  lived  in  forests  and  jungles.  After  three 
years,  he  renewed  his  contract  for  one  more  year,  and 
returned  to  the  U.  S.  after  four  years  there.  In  his  pass- 
port application  he  stated  he  expected  to  return  in  three 
years.  Judge  Sibley  said:  "We  tliin\  there  is  no  evi- 
dence whatever  that  there  was  any  want  of  good  faith. 
Swenson  did  not  live  in  Colombia  to  evade  taxes  or  for 
any  bad  purpose,  but  only  to  do  the  wor\  he  was  sent 
to  do.  We  think  there  can  be  no  doubt  that  his  continu- 
ous and  unbroken  living  there  for  four  years  was  'resi- 
dence'." 

Judge  Stephens  reasoned  that  "makes  his  home  tem- 
porarily," as  used  in  the  Commissioner's  Regulation 
(Sec.  29.21 1-2),  requires  that  the  U.S.  citizen  living 
abroad,  to  constitute  himself  a  bona  fide  resident  of  a 
foreign  country,  must  identify  himself  in  some  degree 
with  the  customs  of  that  country  and  live  under  and 
within  such  customs.  He  was  unable  to  see  that  Downs 
and  Hoofnel,  while  abroad,  became  in  any  degree  a  part 
of  the  foreign  scene.  But  Judge  Sibley  thought  that 
Swenson  was  part  of  the  Colombian  scene,  as  he  moved 
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about  through  the  jungles  of  that  country  performing 
his  engineering  duties.  We  submit  that  Gilbert  Waddell, 
petitioner  here,  was  likewise  very  much  a  part  of  the 
Afghan  scene,  as  he  roved  for  hundreds  of  miles  across 
the  north  Afghan  deserts,  searching  for  dam-sites,  plan- 
ning for  canals,  laterals  and  ditches  and  performing  his 
engineering  duties. 

In  passing.  Judge  Sibley  calls  attention  to  Sec.  116(a) 
(2),  which  extends  tax  exemption  to  a  U.  S.  citizen  who 
has  been  a  bona  fide  resident  of  a  foreign  country  for 
two  years  and  returns  during  the  third  year.  We  think 
it  fair  to  infer  that  the  Congress  contemplated  that  a 
U.  S.  citizen  might  go  to  a  foreign  country  in  1946,  en- 
gage in  business  there  in  1946  and  the  following  two 
years,  and  return  to  the  U.  S.  in  1949,  entitled  to  his  ex- 
emption from  taxation  as  to  his  income  earned  abroad 
during  the  years  1947  and  1948  and  partial  year  1949. 
So  far  as  appears  from  the  statutory  language,  that  whole 
business  transaction  could  have  been  accomplished  in  a 
total  period  of  twenty -six  months. 

(5)    Bona  fide  — 

In  the  words  of  Judge  Sibley,  we  repeat:  "We  thinly 
there  is  no  evidence  whatever  that  there  was  any  want 
of  good  faith.  Waddell  did  not  live  in  Afghanistan  to 
evade  taxes  or  for  any  bad  purpose,  but  only  to  do  the 
worl{  he  was  sent  to  do." 
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(6)    The  Contract  — 

Respondent  attaches  significance  (T.  76)  to  the  fact 
that  petitioner's  contract  enjoined  him  from  engaging 
in  trade  in  Afghanistan  and  from  intcrferejice  with  Af- 
ghan poUtical  and  rehgious  affairs  (T.  34).  Respondent 
also  points  out  that  petitioner  paid  no  taxes  to  Afghan- 
istan (T.  76),  that  his  employer,  by  contract  agreed  to 
pay  such  taxes  for  him  if  any  were  levied  (T.  33),  and 
agreed  to  furnish  board  and  lodging  or  the  cash  equiva- 
lent (T.  32). 

Petitioner  was  brought  to  Afghanistan  by  his  employ- 
er at  great  expense.  It  is  only  reasonable,  and  the  cus- 
tomary practice  in  most  employment  relationships,  that 
the  employee  agree,  as  Waddell  here  agreed  (T.  27), 
that  he  would  "devote  his  full  time,  attention,  skill  and 
ability  to  the  performance  of  the  duties  of  the  position 
for  which  he  was  hired,  *  *  *  "  That  provision  would 
be  a  reasonable  one  in  any  employment  contract,  wheth- 
er to  be  performed  in  the  U.  S.  or  elsewhere.  Petitioner 
could  not  perform  that  part  of  his  contract  and,  simul- 
taneously, engage  in  trade  in  Afghanistan.  He  owed 
his  full  productive  capacity  to  his  employer. 

The  contract  prohibits  petitioner's  interference  in  Af- 
ghan religious  and  political  affairs.  This  is  not  a  sur- 
prising provision.  The  Kingdom  of  Afghanistan  is  an 
absolute  monarchy — not  a  constitutional  monarchy.  Its 
population  is  largely  wandering  nomads  of  Moham- 
medan faith,  with  primitive  ideas  of  justice.    The  con- 
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tract  was  drawn  up  with  this  provision,  simply  to  pro- 
vide die  employer  with  a  means  of  protecting  a  mis- 
guided employee  from  the  swift  and  terrible  conse- 
quences if  his  own  acts,  however  well-intentioned.  We 
wish  to  point  out^  however,  that  participation  in  political 
activities  is  safe,  even  for  a  citizen,  in  only  a  very  few 
countries-^  and  even  in  our  own  country  political  ac- 
tivity is  a  privilege  of  the  citizen  not  extended  to  aliens. 

Since  interference  with  Afghan  political  and  religious 
activities  is  the  only  matter  prohibited,  the  legal  infer- 
ence is  that  all  other  normal  activities  are  permitted  to 
petitioner  by  his  contract,  except  insofar  as  they  might 
conflict  with  his  duties  to  his  employer.  That  should 
allow  petitioner  enough  latitude  to,  in  the  words  of 
Judge  Stephens,  identify  himself  in  some  degree  tvith 
the  customs  of  Afghanistan,  and  live  under  and  within 
such  customs. 

It  should  be  noted  that  petitioner's  contract  does  not 
prevent  him  from  following  his  own  religion,  nor  does 
it  prevent  him  from  participating  in  Afghan  religious 
or  political  affairs,  so  long  as  such  participation  does  not 
amount  to  interference. 

In  the  Downs  and  Hoofnel  cases,  supra,  petitioners 
were  closely  supervised  even  in  their  off-duty  hours.  Re- 
spondent thinks  those  cases  parallel  this  case,  though  he 
admits  that  the  restrictions  on  Waddell  were  few  (T. 
76),  and  that  Waddell  was  free  to  come  and  go  at  will, 
whether  during  business  or  oflf-duty  hours   (T.  22  and 
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76),  and  was  free  to  live  in  the  Afghan  towns,  at  his 
own  expense,  if  he  so  desired. 

Out  of  decent  respect  for  his  own  health,  neither  the 
Commissioner  nor  Waddell  would  have  exercised  the 
freedom  of  choice  so  permitted  in  favor  of  native  accom- 
modations. The  Afghans  irrigate  their  food  crops  and 
draw  their  drinking  water  from  the  same  streams  and 
canals  into  which  they  dump  their  waste  and  sewage. 
No  rational  human  would  jeopardize  his  health  by  eat- 
ing native  food  and  water  even  to  save  money.  A  forti- 
ori, he  would  not  pay  a  premium  to  risk  the  same  dan- 
gers. 

We  submit  that  petitioner's  acceptance,  without  obli- 
gation, of  board  and  lodging  furnished  by  his  employer 
was  in  no  degree  comparable  to  the  contractual  restric- 
tions upon  the  freedom  of  movement  found  in  the 
Downs  and  Hoofnel  cases,  supra. 

Finally,  respondent  points  out  that  petitioner  paid 
no  taxes  to  Afghanistan  (T.16).  We  fail  to  see  the 
significance  of  that  point,  in  view  of  the  fact  that  re- 
spondent has  stipulated  (T.  22)  and  the  Court  below 
found  (T.  59)  that  petitioner  owed  no  taxes  to  Afghan- 
istan. 

There  remains  the  question  as  to  the  effect  of  the  em- 
ployment period  of  twenty-four  months,  expressed  in 
the  contract.  Respondent  appears  to  contend  that  a  citi- 
zen, who  goes  abroad  under  an  employment  contract 
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wherein  a  definite  termination  date  is  expressed,  must 
be  held  to  intend  to  return  to  the  U.  S.  at  the  completion 
thereof  and,  therefore,  to  lack  that  essential  indefinite- 
ness  as  to  the  length  of  his  stay  required  by  Sec.  29.21 1-2 
of  the  Regulations.  Petitioner  contends  (T.  9)  that  the 
employment  period  is  provided  in  the  contract  for  pur- 
poses of  determining  the  rights  of  the  parties  as  to  vaca- 
tion and  travel-time  pay,  transportation  allowances  and 
other  matters,  but  was  not  intended  to  have  any  bearing 
upon  the  total  duration  of  the  employee's  employment 
by  his  employer. 

Reference  to  the  detailed  provisions  of  his  contracts, 
Exhibit  C-3  in  evidence  (T.  25 )  and  Exhibit  D-4  in  evi- 
dence (T.  35),  shows  that  paragraph  5  (Vacations), 
6  (Commencement  of  Salary),  7  (Transportation  and 
Travel  Allowance),  8  (Return  Travel  Expense),  10 
(Termination  of  Contract)  and  14  (Withholding  from 
Salary)  constitute  the  bulk  of  the  contracts  and  are  all 
predicated  upon  the  provisions  of  paragraph  4  (Period 
of  Employment). 

The  fact  that  petitioner  has  been  working  for  five  and 
one-half  (5  1/2)  years  in  the  same  country,  at  the  same 
job,  for  the  same  employer,  under  three  separate  con- 
tracts, each  of  which  expressed  a  two-year  employment 
period,  tends  to  substantiate  petitioner's  claim  that  his 
employment  is  broken  up  into  two-year  phases  for  fiscal 
purposes,  but  is  otherwise  of  a  permanent  and  indefinite 
duration,  as  would  be  the  case  in  any  employment  of  an 
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individual  by  a  corporation. 

(7)  Respondent's  Answer  — 

Respondent's  Answer  (T.  16)  is  in  the  nature  of  an 
admission  of  certain  jurisdictional  facts  alleged  by  peti- 
tioner and  a  denial  of  all  facts  not  admitted.  No  new 
facts  are  alleged.  The  efifect  is  simply  to  force  petition- 
er to  the  proof  of  his  case.  Petitioner  believes  he  has 
made  out  a  very  good  case,  and  has,  at  least,  sustained 
the  burden  of  proof  by  proving  a  prima  facie  case.  Hav- 
ing done  so,  it  remains  only  to  inquire  whether  the  case 
made  out  by  petitioner  is  at  any  vital  spot  over-weighed 
by  respondent's  evidence. 

(8)  Respondent's  Evidence — 

Respondent  called  no  witnesses  to  testify  at  the  trial. 
He  contented  himself  with  an  unproductive  cross-ex- 
amination (T.  92-97)  of  petitioner's  witness.  His  only 
other  evidence  consisted  of  certain  facts  set  forth  in  the 
Stipulation  of  Facts  (T.  18)  and  certain  Exhibits,  intro- 
duced at  the  trial  jointly  with  petitioner  (T.  24-52B  and 

79-83)- 

In  general,  the  Stipulation  sets  forth,  briefly,  facts 
favorable  to  petitioner's  case.  Stated  in  bare  outline,  the 
Stipulation  sets  forth  as  agreed  facts  all  but  one  of  the 
essential  elements  required  by  Sec.  116,  I.R.C.,  as  condi- 
tions prerequisite  to  the  relief  granted  by  that  Section. 
The  essential  elements  thus  admitted  and  found  by  the 
Court  below  are  that  (a)  petitioner  is  an  individual  citi- 
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zen  of  the  U.  S.  (T.  18-53) '  (t>)  his  income  during  1947 
was  received  from  sources  outside  the  U.  S.  (T.  21  and 
58)  and  (c)  such  income  was  earned  income  as  defined 
in  Sec.  116(a)(3),  I.R.C.,  being  salary  received  for  per- 
sonal services  rendered  in  Afghanistan. 

The  element  not  admitted  was  the  requirement  that 
petitioner  be  a  bona  fide  resident  of  the  Kingdom  of  Af- 
ghanistan during  the  entire  year  1947,  and,  as  to  that, 
petitioner  admitted  (T.  2 1 )  and  the  Court  below  found 
(T.  58)  that  petitioner  was  physically  present  in  Afghan- 
istan during  the  whole  of  that  year. 

In  that  state  of  the  record,  what  was  petitioner  re- 
quired to  prove  beyond  what  stood  admitted.?  If  his 
stay,  including  vacations,  of  four  and  one-third  (4  1/3) 
years  in  Afghanistan  could  be  said  to  amount  to  a  resi- 
dence there,  then  respondent  could  hope  to  prevail  only 
by  showing  that  the  residence  was  not  in  good  faith. 
Has  respondent  proved  any  want  of  good  faith  on  the 
part  of  petitioner.?  Like  Judge  Sibley  in  the  Swenson 
case,  supra,  we  think  not.   The  Court  below  found  none. 

But  perhaps  respondent  contends  that  petitioner's  stay 
in  Afghanistan,  now  extending  to  five  and  one-half 
years,  did  not  constitute  residence  at  all.  If  so,  petitioner 
is  entitled  to  refer  to  respondent's  own  Regulations, 
which  are  the  only  authoritative  sources  of  law  on  the 
subject,  and  prove  his  case  under  these  Regulations, 
(hereinabove  set  forth,  and  discussed  at  length  and  in 
detail).    Petitioner  has  proved  under  those  Regulations 
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that  he  was  not  a  mere  transient  or  sojourner  in  Afghan- 
istan; that  he  went  to  that  country  with  the  intent  to 
enter  upon  a  career  of  employment  in  that  foreign  coun- 
try and,  perhaps,  others,  which  would  last  the  remainder 
of  his  productive,  professional  life;  that  that  intent  was 
in  his  mind  when  he  first  departed  and  has  not  since 
changed;  that  he  went  to  Afghanistan  for  a  purpose 
that,  in  its  nature,  would  require  many  years  for  its  ac- 
complishment, to-wit:  the  construction  of  a  series  of 
earth-dams  and  the  whole  enormous  reclamation  pro- 
ject, of  which  they  were  a  part,  and  that,  to  that  end, 
he  has  made  his  home  temporarily  in  that  country,  and, 
finally,  that  he  actually  did  go  there,  live  there,  work  and 
earn  his  living  there  and  establish  residence  there,  which, 
we  think,  was  bona  fide. 

Petitioner,  according  to  the  foregoing  arguments,  has 
made  out  at  least  a  prima  facie  case  for  relief  under  the 
statute  and  Regulations.  What  evidence  has  respondent 
introduced  to  out-weigh  it.'^ 

The  Stipulation  states  that  in  petitioner's  passport 
application  of  April  13,  1946,  he  stated  that  his  perma- 
nent residence  was  316  Broadway,  Boise,  Idaho.  Re- 
spondent thinks  (T.76)  this  statement  inconsistent  with 
"bona  fide  residence"  in  Afghanistan.  We  think  re- 
spondent's position  unsound  for  several  reasons: 

First:  Judge  Stephens,  in  the  Downs  case,  supra, 
quotes  Matter  of  Neivcombs  Estate,  192  N.Y.  238,  84 
N.E.  950,  for  the  proposition  that  a  person  may  have 
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more  than  one  residence,  and,  hence,  that  proof  of  resi- 
dence in  one  place  does  not  disprove  residence  elsewhere. 
We  agree.  Proof  that  Waddell  intended  to  keep  a 
"permanent  residence"  in  the  U.  S.,  as  well  as  domicile 
there,  is  not  effective  to  disprove  a  simultaneous  bona  fide 
residence  in  Afghanistan, 

Second:  The  Stipulation  goes  on  to  state  that  316 
Broadway,  Boise,  Idaho,  is  the  address  of  the  general 
offices  of  Mdrrison-Knudsen  Co.,  Inc.  Obviously,  then, 
that  was  not  petitioner's  residence,  nor  would  it  ever  be. 
Why  did  he  give  such  an  address.^  The  answer  is  ob- 
vious. His  home  was  broken  up;  he  had  no  home  in 
the  U.  S.  His  "residence"  was  moving  about  with  him 
in  the  U.  S.  even  before  he  went  to  Afghanistan.  He 
didn't  even  have  an  address  of  his  own.  So  he  gave  in 
his  passport  application  a  mailing  address  through  which 
he  could  always  be  reached.  That  was  then  his  only 
address  and  the  closest  thing  to  a  "residence"  that  he  had. 

A  man  may  have  more  than  one  residence  but,  no 
matter  how  bereft,  he  is  entitled  to  at  least  one.  If  Wad- 
dell had  no  residence  in  the  U.  S.,  even  before  he  left, 
certainly  he  should  be  entitled  to  claim  residence  where- 
ever  he  went  to  live  and  earn  his  living. 

Third:  In  any  event,  in  that  passport  application 
(T.47  &  48),  petitioner  was  giving  his  "permanent  resi- 
dence" address  as  of  the  time  the  application  was  made, 
April  13,  1946.  That  has  no  bearing  upon  the  situs  of 
his  residence  at  any  subsequent  date.  Further  than  that, 
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the  address  is  plainly  the  address  given  in  support  of 
his  statement  that  he  was  domiciled  in  the  United  States, 
and  there  is  reason  to  believe  that  the  statement  refers 
to  petitioner's  domiciliary  address  rather  than  to  his 
residence.  In  any  event,  the  statement  does  plainly  state 
that  the  address  given  is  a  "permanent  residence",  which, 
though  it  probably  refers  to  a  domiciliary  address,  does 
not  preclude  the  establishment  of  that  "home  tempor- 
arily in  a  foreign  country,"  which  respondent  says  will 
be  sufficient  residence  to  satisfy  the  requirements  of 
the  law. 

While  we  are  looking  at  that  passport  application 
(T.47),  Waddell  expressed  his  intent  to  return  to  the 
U.  S.  "within  three  years."  That  is  exactly  what  Swen- 
son  said  in  his  passport  application,  Swenson  vs.  Thomas. 
supra. 

Prior  to  June  2,  1947,  and  apparently  on  April  28, 
1947,  (Exhibit  A-8)  Waddell  made  application  for  reg- 
istration at  the  U.  S.  Consulate  in  Kandahar,  Afghan- 
istan, as  is  required  of  U.  S.  citizens  living  abroad.  The 
application,  not  dated,  is  in  evidence  at  Exhibit  A-7 
(T.51).  In  it,  petitioner  states  that  he  has  resided  out- 
side the  United  States  since  1946,  in  Afghanistan;  that 
his  legal  residence  in  the  United  States  is  Boise,  Idaho, 
and  that  he  intends  to  return  to  the  United  States  within 
one  year  to  reside  permanently.  Respondent  thinks  this 
is  the  clincher  (T.76).  We  think  it  unimportant  for 
several  reasons. 
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The  application  was  made,  as  above-stated,  probably 
in  Aphl>4Q47.  The  form  was  typed  out  by  someone 
in  the  consuISte^^d  petitioner  signed  it  because  it 
"looked  all  right."  rf--petitioner  had  filled  out  the 
blanks  personally,  the  application  might  have  read 
somewhat  differently,  as  his  attention^vo^ld  then  have 
been  drawn  to  the  exact  wording  of  the  prmtedform 
upon  which  the  application  was  made.  However,  evel 
so/the  intent  expressed  is  the  intent  of  that  date  only. 
There  is  nothing  to  show  that  it  had  existed  prior  to 
that  date  or  subsequent  thereto.  There  is  evidence  (T.93- 
94),  inadvertently  elicited  by  respondent's  cross-examina- 
tion, that  if  petitioner  ever  had  such  an  intent  it  was 
short-lived,  and  he  never  mentioned  it  to  his  daughter. 
In  his  letters  to  her  he  said  he  liked  his  work  (T.93), 
was  satisfied  with  his  working  conditions,  and  never 
made  any  statement  that  he  had  changed  his  mind  about 
continuing  to  work  in  Afghanistan.  The  most  that 
can  be  said  of  the  application  for  registration  is  that  it 
shows,  if  anything,  that  on  the  date  thereof  only,  peti- 
tioner intended  to  return  in  one  year  to  the  U.  S.  to 
reside  permanently. 

In  that  state  of  affairs,  the  respondent,  himself,  pro- 
vides the  solution.   He  says  (Reg.  iii.  Sec.  29.21 1-5): 

"A  U.  S.  citizen  who  has  acquired  residence  in 
a  foreign  country  retains  his  status  as  a  resident 
until  he  abandons  the  same  and  actually  departs 
from  the  foreign  country.  An  intention  to  change 
his  residence  does  not  change  his  status  as  a  resident 
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of  a  foreign  country  to  that  of  a  resident  of  the  U.  S. 
Thus,  a  citizen  who  has  acquired  a  residence  in 
a  foreign  country  is  taxable  as  a  bona  fide  foreign 
resident  for  the  remainder  of  his  stay  in  the  foreign 
country." 

As  we  read  the  foregoing  statement  of  principle, 
authored  by  respondent  in  a  less  contentious  moment, 
it  is  not  enough,  to  defeat  petitioner's  claim  under  the 
law,  to  prove  that  at  some  date  during  his  residence  in 
Afghanistan  petitioner  momentarily  intended  to  leave 
Afghanistan  one  year  later  and  then  resume  his  perma- 
nent residence  in  the  United  States.  Respondent  places 
upon  himself  the  burden  of  showing  that  petitioner  left 
Afghanistan  and  simultaneously  abandoned  his  Afghan 
residence.  We  do  not  find  in  the  record  any  proof  of 
such  an  abandonment  when  petitioner  left  Afghanistan 
in  1948.  We  do  find  proof  that,  within  24  hours  after 
his  arrival  at  his  daughter's  home  in  1948  (T.90),  he 
said  he  intended  to  go  right  back  to  his  work  in  Afghan- 
istan, after  his  vacation,  which  he  then  thought  might 
be  cut  short.  That  evidence  is  the  only  proof  in  the  rec- 
ord of  petitioner's  intent  at  a  date  near  the  date  of  his 
first  departure  from  Afghanistan. 

Furthermore,  in  White  vs.  Hofferbert,  88  Fed.  Supp. 
457  (U.S.D.C.  Maryland,  1950),  Judge  Chesnut  said: 
"The  only  item  of  evidence  introduced  by  the  defend- 
ant (Commissioner)  in  any  way  tending  to  contradict 
the  taxpayer  was  his  statement  in  filling  out  a  printed 
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irom  of  Application  for  Registration  before  the  United 
States  Vice  Consul  at  Stockholm  in  which  "^  *  *  there 
was  a  short  sentence  reading,  'I  intend  to  return  to  the 
United  States  within  six  months  to  reside  permanently.' 
*  #  #  However,  the  statement  was  entirely  satisfactorily 
explained  by  the  taxpayer.  His  explanation  was  that 
the  printed  form  of  application  for  registration  referred 
to  had  relation  only  to  the  matter  of  the  validation  of 
his  passport  *  *  *."  (Emphasis  ours.)  Respondent  Com- 
missioner did  not  appeal  from  the  adverse  holding  in 
that  case. 

Quite  evidently,  the  printed  form  signed  by  White  in 
that  case  was  the  same  as  signed  by  Waddell  here,  and  for 
the  same  purpose.  As  indicated  in  the  White  case,  supra, 
White  was  abroad  during  wartime,  and  his  passport  was 
required  to  be  validated  every  six  months.  He  would 
not  have  been  permitted  to  state  a  period  longer  than 
six  months  in  his  application.  As  indicated  by  Judge 
Chesnut,  in  peacetime  a  passport  must  be  validated  ev- 
ery two  years.  Waddell's  passport,  issued  May  2,  1946, 
was  valid  to  May  2,  1948.  As  in  the  case  of  White,  he 
would  not  have  been  permitted  to  state  that  he  intended 
to  stay  abroad  past  that  expiration  date.  Hence,  in  April, 
1947,  he  was  required  to  state  that  he  intended  to  return 
to  the  U.  S.  "within  one  year."  At  considerable  expense 
to  the  government,  respondent  has  furnished  Exhibit 
A-8,  appearing  between  pages  51  and  51 A  of  the  Tran- 
script, being,  in  part,  the  certificate  showing  that  Wad- 
dell's passport  was  on  April  28,  1947,  extended  to  May 
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2,  1948.  This  would  seem  to  indicate  that  Judge  Chesnut 
was  not  misled,  and  that  when  application  for  registra- 
tion is  made  by  a  citizen  residing  in  a  foreign  country 
it  has  relation  only  to  the  validation  of  his  passport.  The 
passport  purports  to  be  in  effect  for  two  years  after  May 
2,  1946,  which  would  include  the  entire  period  to  May 
2,  1948.  Why,  then,  does  Exhibit  A-8  purport  to  "ex- 
tend" the  passport,  on  April  28,  1947,  to  May  2,  1948? 
The  obvious  answer  is  that  the  passport  was  not  extended 
— it  was  "validated"  to  the  original  expiration  date. 

Exhibits  A-9  and  A- 10  (T.52A  and  52B)  show  that 
on  May  26,  1948,  petitioner  applied  for  extension  of  his 
passport.  Therein  he  made  no  statements  as  to  his  resi- 
dence or  intended  length  of  stay  in  Afghanistan.  He  was 
going  home  in  June,  1948.  If  he  had  not  intended  to 
return  to  Afghanistan,  but  had  intended  "to  return  to 
the  United  States  to  reside  permanently,"  as  contended 
by  respondent,  it  appears  that  he  would  not  have  been 
interested  in  having  his  passport  renewed  for  another 
two  years.  Exhibit  A-6  (T.50)  shows  that  on  May  26, 
1948,  petitioner's  passport  was  extended  to  May  2,  1950. 

Exhibits  A-2  and  A-5  (T.46  &  49)  are  documents 
filled  out  by  Waddell  in  order  to  secure  a  new  passport, 
the  former  passport  having  expired  May  2,  1950.  The 
second  passport  appears  to  have  been  issued  April  27, 
1950,  and  that  appears  to  have  been  the  approximate 
date  of  the  application.  In  the  application,  Waddell 
states  that  he  is  domiciled  in  the  U.  S.  with  "permanent 
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residence"  at  421  8th  Street,  Huntington  Beach,  CaU- 
fornia.  He  also  states  that  he  has  resided  outside  the 
United  States  in  Afghanistan,  and  gives  dates.  He  esti- 
mates as  two  years  the  length  of  his  proposed  stay  abroad 

(T.49). 

Respondent  admits  (X23)  and  the  Court  below  found 
(T.60)  that  the  premises  at  421  8th  Street,  Huntington 
Beach,  California,  were  the  residence  of  Major  and  Mrs. 
T.  A.  Burda,  petitioner's  son-in-law  and  daughter,  that 
he  had  no  financial  interest  in  that  property  and  had 
never  lived  there  except  as  the  guest  of  his  daughter. 
What  does  petitioner's  statement  mean.^  Does  it  really 
mean  that  he  had  a  permanent  residence  with  his  daugh- 
ter and  son-in-law  .i^  To  the  contrary,  it  would  seem  to 
be  the  strongest  possible  evidence  that  he  had  no  home 
or  residence  of  his  own  in  this  country,  and  so  he  gave 
his  daughter's  address,  which  was  his  business  mailing 
address  (T.91-92)  in  this  country. 

But,  as  in  the  case  of  his  passport  application  of  April 
13,  1946,  whether  the  address  so  given  was  a  domiciliary 
residence  or  otherwise,  proof  thereof  would  not  be  suffi- 
cient to  disprove  a  temporary  home  and  bona  fide  resi- 
dence in  Afghanistan,  since  this  Court  has  held  that 
a  person  can  have  two  or  more  "residences."  {Downs 
case,  supra.) 

The  two  passport  applications  having  been  thus  dis- 
posed of,  we  come  back  to  Judge  Chesnut's  discussion 
of  the  facts  he  found  in  White  vs.  Hofferbert,  supra. 
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That  case  seems  exactly  to  parallel  this  case  in  that,  "The 
only  item  of  evidence  mtroduced  by  the  defendant  in 
any  way  tending  to  contradict  the  taxpayer  was  his  state- 
ment in  filling  out  a  printed  form  of  'Application  for 
Registration'  before  the  Vice  Consul  at  Stockholm,  in 
which  *  *  *  there  was  a  short  sentence  reading,  'I  intend 
to  return  to  the  United  States  within  six  months  to  re- 
side permanently.'  *  *  *  However,  the  statement  was 
entirely  satisfactorily  explained  by  the  taxpayer.  *  *  *  " 
We,  too,  believe  that  respondent's  only  positive  evidence 
was  petitioner's  statement,  in  his  Application  for  Regis- 
tration, that  he  intended  to  return  to  the  United  States 
within  one  year  to  reside  permanently,  and  that  for  the 
reasons  deemed  convincing  by  Judge  Chesnut,  even  that 
evidence  is  shown  to  be  only  superficial. 

(9)    Miscellaneous  Points — 

In  order  to  show  the  extent  of  respondent's  grasp  of 
the  facts  in  this  case,  we  draw  attention  to  the  objection 
appearing  at  the  top  of  page  99  of  the  Transcript,  where- 
in Counsel  stated,  "I  think  the  Stipulation  will  show  that 
Mr.  Waddell  was  an  employee ;  he  was  not  a  supervisory 
official  in  any  respect."  Attached  to  the  Stipulation  are 
Exhibit  No.  2  (C-3)  (T.25)  and  Exhibit  No.  3  (D-4) 
(T.35),  both  of  which  are  headed  "SUPERVISORY 
EMPLOYMENT  CONTRACT." 

Although  it  does  not  clearly  appear  in  the  record,  we 
think  that  respondent's  real  point  is  that  a  citizen,  going 
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abroad  under  an  employment  contract  with  a  fixed 
termination  date,  cannot  possibly  become  a  bona  fide 
foreign  resident  because  he  must  be  held  to  intend  to 
return  at  the  completion  of  his  contract. 

Subparagraphs  (5)  of  paragraph  5  of  petitioner's  con- 
tracts (T.28  &  38)  commence  with  following  language: 
"In  the  event  this  contract  is  not  renewed  at  the  expira- 
tion of  the  period  of  employment  provided  herein,  *  *  *." 
This  language  seems  to  indicate  that  the  parties  to  the 
contracts  do  not  consider  that  the  employee  is  sent  to  a 
foreign  country  for  a  two-year  period,  at  the  end  of  which 
he  will  be  discharged,  to  return  home  and  not  come  back. 
Rather,  it  supports  petitioner's  contention,  that  the  em- 
ployment is  indefinite,  but  broken  into  two-year  periods 
for  fiscal  reasons.  Further,  an  examination  of  the  de- 
cided cases  shows  that  there  was  a  similar  contract  in 
the  case  of  Swenso7t,  supra,  and  that  such  contracts  are 
customary  in  cases  where  the  employing  corporation  is 
sending  personnel  to  distant  lands  at  great  expense.  The 
usual  thing  is  to  incorporate,  as  was  here  done,  provisions 
in  the  contract,  that  if  the  employee  will  stay  on  the  job 
for  a  required  minimum — not  maximum — period,  the 
company  will  give  him  a  bonus  in  the  form  of  return 
transportation,  vacation  with  pay  and  other  inducements. 
Good  foreign  service  employees  are  hard  to  find.  When 
the  company  finds  one,  it  \eeps  him,  if  possible. 

(10)    Length  of  Residence  Required — 

There  remains  one  other  question:    How  long  must 
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a  citizen  live  in  a  foreign  country  in  order  that  his  resi- 
dence can  be  deemed  "in  good  faith"  and  not  subject 
to  question? 

The  statute  (Sec.  ii6,  I.R.C.)  would  seem  to  indicate 
that  one  full  calendar  year  is  the  minimum,  but  enough. 
In  Herman  F.  Baehre,  15  T.C.  36  (1950),  taxpayer 
lived  in  Canada  for  tw^o  years  and  one  month  and  w^as 
held  to  be  a  bona  fide  resident.  The  Commissioner 
acquiesces. 

In  Seeley  vs.  C.I.R.  (2nd  U.S.C.A.— 1951)  .._._  Fed. 

2nd ;  the  Tax  Court  had  sustained  the  Commissioner 

against  the  taxpayer.  The  United  States  Court  of  Ap- 
peals for  the  Second  Circuit,  speaking  through  die  Hon- 
orable Learned  Hand,  reversed  the  Tax  Court,  holding 
taxpayer  to  be  a  bona  fide  resident  of  England,  though 
he  had  lived  there  less  than  two  years — by  five  days.  In 
that  case.  Judge  Hand  discusses  the  whole  subject  of 
"bona  fide  residence  in  a  foreign  country,"  under  Sec. 
116,  I.R.C,  and  analyzes  the  statutory  and  case  law  and 
the  Regulations  with  great  clarity  and  true  judicial  pre- 
cision. We  earnestly  direct  the  attention  of  this  Honor- 
able Court  to  that  fine  opinion,  not  only  because  of  the 
acute  analytical  powers  employed  and  the  precision  of 
reasoning  and  exposition  displayed  by  one  of  the  leading 
jurists  of  the  past  two  decades,  but  also  because  the  de- 
cision is  very  recent  and,  despite  the  cases  which  respond- 
ent will  certainly  cite  to  support  his  position  herein,  all, 
or  almost  all,  were  considered  by  that  strong  Court  and 
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found  unpersuasive  in  a  case  very  similar  on  its  basic 
facts  to  the  case  at  bar.  In  so  doing,  the  Court  re-affirmed 
the  position  it  had  taken  in  the  earUer  case  of  Bowring 
vs.  Bowers,  24  Fed.  2nd,  918. 

InAudio  G.  Harvey,  10  T.  C.  183,  taxpayer  worked 
in  Colombia  under  a  three-year  contract,  the  facts  being 
almost  identical  with  those  in  Swenson  vs.  Thomas, 
supra.  The  Commissioner  acquiesces. 

In  Myers  vs.  C.I.R.  (4th  U.S.C.A.),  180  Fed.  2nd,  969, 
taxpayer  was  abroad  only  one  year  and  ten  months.  The 
opinion  in  this  case  is  strong  and  well-reasoned,  and 
was  concurred  in  by  Chief  Judge  Parker,  one  of  the 
illustrious  jurists  of  the  Federal  Court  system  in  our 
times.  The  Court  found  Myers  to  be  a  bona  fide  resident 
of  a  foreign  country  and,  in  doing  so,  follows  its  earlier 
decision  in  C.I.R.  vs.  Swent  (4th  U.S.C.A.),  155  Fed. 
2nd,  513 ;  cert,  denied  329  U.  S.  801. 

In  view  of  the  fact  that  in  all  of  the  foregoing  cases, 
the  period  of  foreign  residence  ranged  downward  from 
three  years  to  one  year  and  ten  months,  it  seems  that 
Waddell's  residence  in  Afghanistan,  now  reaching  five 
and  one-half  (5^/2)  years,  does  not  suffer  by  comparison. 

In  the  case  of  Kyle  vs.  Jones,  (loth  U.S.C.A. — 1951) 
Fed.  2nd  -_.._ ,  very  recently  decided,  taxpayer  testi- 
fied that  he  never  intended  to  stay  in  Saudi  Arabia  more 
than  three  years.  His  contract  was  for  18  months  only, 
and  he  came  home  when  it  was  completed.  During  his 
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absence,  he  maintained  a  home  in  the  U.  S.,  where  his 
wife  Hved.  The  Court  may  have  been  justified  in  finding 
that  Kyle  was  not  a  bona  fide  resident  of  Saudi  Arabia 
under  those  circumstances,  but  the  facts  are  suffi- 
ciendy  different  from  those  in  the  case  at  bar  so  as  to 
constitute  no  precedent,  as  is  pointed  out  in  the  opinion 
which  distinguishes  the  facts  from  those  in  Swenson  vs. 
Thomas,  supra,  and  Myers  vs.  C.I.R.,  supra.  But  even 
this  opinion  is  not  clear-cut,  as  will  appear  from  the  vig- 
orous dissent  of  Chief  Judge  Phillips.  Whether  Writ 
of  Certiorari  will  issue  in  that  case  is  not  now  known. 

CONCLUSION 

It  is  submitted  that  petitioner  has  proved  his  case; 
that  respondent  has  offered  only  one  item  of  evidence 
in  opposition  and  that  that  item  has  been  satisfactorily 
shown  to  be  of  superficial  application  only;  that  peti- 
tioner was  a  bona  fide  resident  of  Afghanistan  during 
the  entire  year  1947  and  is  entitled  to  the  benefits  of 
Section  116,  I.R.C.;  that  the  decision  of  the  Tax  Court 
of  the  United  States  heretofore  entered  herein  should  be 
reversed  and  set  aside  and  that  respondent  should  take 
nothing  from  petitioner  in  this  action. 

Respectfully  Submitted, 
JAMES  F.  BUTLER 
400  Continental  Bank  Building 
Boise,   Idaho 
Attorney   for   Petitioner. 
November,  1951. 


